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BiTtaabHe cj10B0
pekTopa BiHHUIIBKOTO JAepKaBHOTO MEJAroriyHOro YHIBEpCUTETY iMeH1 Muxaiina
Ko1roOMHChKOT0, TOKTOpA MEearoridHuxX HayK, mpodecopa, 3acayKeHOTro MpaliBHIKa
OCBITH YKpaiHu

Jlazapenko Harauii IBaniBHU

JlocToiiHe TOBAPpUCTBO!

3 MPUEMHICTIO BiTal0 Bac 3 modatkoM pobotu II-i BceykpaiHchbkoi HayKOBO-
MPaKTUYHOI KOH(EpEeHIli, MPUYPOUECHOI OJHOYACHO JI0 JABOX BAXKIMBHUX MOAIN —
MiuixnapogHoro nHs npaB joauHu Ta 110-i piunuii BiHHUIBKOTO JI€pKaBHOTO
MeJaroriyHoro yHiBepcuteTy iMeHi Muxaitna Komrobuncbkoro. Take moegHaHHS €
CUMBOJIIYHUM, apKe TPOTOJONIYIOUM 3arajbHy JeKJIapaimilo TMpaB JIIOJAWHH,
I'enepanbna acambiies OOH Bu3Haumia 3aBOaHHA INepel yciMa HapoJaMH 1
Jiep>KaBaMH, KOXKHOIO JIFOJIMHOIO 1 KOXKHUM OPTraHOM CYCHIJIbCTBA — CHPHSTH TOBa3i,
3a0€3MEe4YeHHI0 MpaB 1 CBOOOJ JIIOAMHM NUIAXOM OCBITH, LUISIXOM HPOBEIEHHS
HaIllOHATBHUX 1 MDKHAPOJAHUX TMPOTPECUBHUX 3axoiiB. ToMmy BBaxaro, IO MeTa
KoH(epeHIii MOBHOIO MIpOI0 BIAMOBIAA€ TOCTABICHOMY 3aBJaHHIO 1 OCOOJUBO €
aKTyaJbHOIO B YMOBAX BIMHH.

[TpuitasaTTs 3aranpHOl AeKIapallii mpaB JIOJWHA TOCTPO MocTajo micius pyroi
CBITOBOi BIWHM, KOJIM YBECh CBIT OO ’€qHABCS 3apaayd OMAHIEl CIUIBHOI METH —
CTBOpPEHHS €IMHOI MI>KHAPOJHOI CUCTEMH 3aXHCTy MpaB JroauHA. OgHAK CHOTOJHI, B
YMOBaX BTOPTHEHHSI POCIMCHKUX BIMCHK B YKpaiHy, MU € OUYEBUAISMHU MaCIITAOHOTO
MOPYIIEHHS! BCIX OCHOBHUX TMpaB JIOAWHHU, $KI MDKHApOJHUMHU CTaHAApTaMu
BHU3HAUEH1 K HEMOPYLIHI 1 HEBiA €MHI. YKpaiHa 1 BeCh CBIT MOOAYMIM OCOOJIUBY
’KOPCTOKICTh Ta HEMOBAary [0 MpaB JIOAWHU 3 OOKy JepikaBH-arpecopa. Bce me

CBIJIYaTh MPO BPA3JIMBICTh MpaB JIOAWHH, PO T€, IO BOHU MOTPEOYIOTH 3aXUCTY.
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VYcBinoMminoeMo, MO MDKHapoAHa CHUCTEMa 3aXHCTy IMpaB JIOAUHU Mae OyTH
YIOCKOHAJICHA.

VYkpaiHChKe CYCIUIBCTBO 3TYPTOBAHE 1 KOXKEH POOUTH CBIM MOCHIBHUI BHECOK
B HaOJWKeHHs mepemMord. HelMoBipHUIT MaTpiOTU3M 1 CTIWKICTh MPOSBIISIIOTH HAII
BOIHU-3aXMCHUKU. MU BIsS4YHI iM 3a MYXHICTh, 32 T€, 110 3aBASKA iM MU MOXKEMO
BUKOHYBATH CBOIO MICIIO Y CYCIH1IBCTBI.

Ham yHiBepcuteT 3aBXau OYB 1 3alMIIAETBCS OCEPEIKOM CBITJIa, Jo0pa i
MO3UTHUBY, CEPEIOBUILEM HayKOBOI'O MOMIYKY Ta 1HHOBauUli. CTIIKUM BIH € 1 B yMOBax
BiiiHM. UnMano BHUKIIa/iaviB 1 CTYACHTIB 13 30pO€I0 B pyKax 3axHINAIOTh CBOIO KpaiHy
Oe3nocepeIHbO Ha (PPOHTI, KOJIEKTUB JIONIOMAara€ BOJOHTEPCHKOMY PYXy, Hajaae
MICUXOJIOTTYHY MiATPUMKY.

3a monan 110 pokiB CBO€T AISUIBHOCTI YHIBEPCUTET TMPOMIIOB MNUISAX BiJ
HEBEJIMKOTO YYUTEIbCHKOIO 1HCTUTYTY JAO OJHOTO 3 HAaHOUIBIIMX CyYaCHUX 3aKJIaJlIB
BHINOI OCBITH. Hapasi TyT 3A1HCHIOETBCSA MIATOTOBKA 3/100yBaviB BHUIIOI OCBITH HE
TUIBKM 3a MEJaroriyHUMH, ajle ¥ 3a peryjJbOBaHUMH CIELIAJbHOCTSIMU — IIPaBo,
nmyOJIiyHe yNpaBiHHA Ta aAMIHICTPYBaHHS, )KyPHAIICTHUKA.

Cepen BUITYCKHHKIB YHIBEPCUTETY — A1l OCBITH 1 HAYKH, JIep>KaBHI MOCAIOBIII,
KEpIBHUKMA MICHEBOIO CAMOBPSYBaHHSA, IOPUCTH, aJBOKATH, MOMITHKUA. Yumano
BUITYCKHHUKIB 3aXUCTWJIM JHUCEPTaIlli, CTadu 3aciHy>KeHUMH TMpalliBHUKAMU Ta
BIZIMIHHUKAaMH OCBITH.

KondepeHniiisi BKOTpe 3acBiuye BUCOKHM mpodecioHami3M i y4acHHKIB, iX
caMoBiIaHy mpamo B iM’s Ykpainu. CporogHi mMu 3i0payiucs i JTOCATHEHHS
CHUIBHOI METH — MPOAYKYBaHHS 17€H, Kl COpsIMOBaHI Ha 3aXUCT MpaB JIIOJWHU Ta
3aXUCT YKpaiHu.

baxxaro Bam TBOpYMX JHMCKYCil, TPUUHATTS KOHCTPYKTHUBHUX PIIICHD,

3aJI0BOJICHHS BiJ] HAyKOBOi koMmyHikanii! CnaBa Ykpaini!
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BiTtaibHe ci10BO
JOKTOpa IOPUIUYHUX HAYK, CTAPUIOTO HAYKOBOTO CIIBPOOITHUKA, 3aCTYITHUKA
KEepIBHHKA HAYKOBOTO IIEHTPY €JIEKTPOHHOIO MapJIaMEeHTy Ta MpaBoBoi 1H(pOpMaIIii
JlepxaBHOi HayKOBOi ycTaHOBU «IHCTUTYT 1H(popMallii, 6e3neku 1 npaBa HarionansHoi
akaJieMii MpaBOBHUX HAyK Y KpaiHu»

Kop:xka Irops ®@exopoBuua

IITanoBHi koseru! lllanoBHi yuacHuku popymy!

3i3Halocs, 3 MPUEMHICTIO BKOTPE MEperiisaar mporpaMmy KoHpepeHLii Ta
BHCJIOBJIIOIO 3aXOIUIEHHS PO3J0rocTi il 00XBaTy — 1 TEMATUYHOIO, 1 XPOHOJIOTTYHOTO.
[Ile pa3 nmepekoHyrOCh: BIHHUIIBKI MAXO0AU 10 TIPoOaeMHU 3a0e3NeUeHHs MpaB JIOIUHA
BIIEBHEHO YTBEPJUIU ce0€ B JOCIIIHMIIBKIN CBIAOMOCTI SIK CaMOJOCTaTHS HAayKOBa
npoOsiema. 3 BammMxX MPOMO3UIi 0Oauy, IO CHaIIIMHA YHIBEPCUTETY CTalia
HEBUUYEPIIHUM JDKEpesioM pediekciii Haj U0 HU3KOK mpobieM. Bucnosmiioro
MPUEMHICTB, 1110 HAC, KOro MPUBAOIIOE «BIHHUIbKA BUEHICTHY, 310pasiocst Oararo i He
nutie 3 Binaw#i.

Hanri HMHIIIHI KUTTEBI U HAYKOB1 JIOPOTH, B YMOBaX 30pOHHOI arpecii nmpoTu
VYkpainu, Tak CKJIANUCS, 10 MU XOUY-HE-XOU MYCHMO 3pPEIyKyBaTH CBOi ameTUTH B
OCHOBHOMY JI0 «XaTHBOTO BXKUTKY» — JO poOOTH BIOMa TpH KOMITtoTepi, 0e3
010ioTeKk Ta apxiBiB. Ajie 1 B Takux «OOWOBHX» yMOBax MH, BYEHI, MAaEMO HE
MPOTUHATHUCS 1] TaKy CHUTYaIlll0, a CMIUJIUBO, SIK 1 HAIlll BOiHU, UTH BIEPE, 10 HOBHUX
HayKOBHUX 3BepIlieHb. Sl Oakalo HaM YCIIIIHO 370JIaTU BUKJIMKHU ChHOTOJICHHS 1 Hajal
MIPOJIOBXKYBATH YCITIITHAK HAYKOBUH PO3BUTOK BAIlIOTO HAaBUAJILHOTO 3akjamy. Bipro,
CHUTBHUMU 3YCUJUIIMH MU IIHOTO JIOCSTHEMO.

baxkato mpe3eHTyBaTH OCTaHHI JOCIIDKCHHS Ta BIIKPUTTS, a TaKOX BIAIMX

JIOTIOB1/IEH Ta TrapsunXx JUCKYCiit!
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BiTtaabHe cJ10BO
HavyabHHKA ["070BHOTO yripaBinHsa HarioHaasHOT comianbHO1 CepBiCHOT
cinyx0u y Binauibkiit o0macti

KBsar Haraji BajenTuniBau

BeabMumanoBHe TOBAapUCTBO!

BiTato 4nclieHHy KOTOpPTY YYaCHHKIB 1 YYaCHHIIb, IKI ChOTO/HI JTOJIYYHIIUCS 10
Bceykpaincbkoi koHbepeHIlii, ska npucBsiYeHa TJI00aNbHIM MPoOJeMi ChbOTOJICHHS -
peaiizarii Ta 3aXHMCTy MpaB JIOJUHU Ta MAlOTh MOXJIHMBICTh MPE3ECHTYBATH BIIACHI
HaIpaIfOBaHHS y L1 TEMI.

3HaKOBO, 1110 HaIllla 3yCTPiy BiIOYBAETHCS Hamepea01HI MixkKHapOHOTO JAHS TIpaB
JOIWHU, kUi Oyno 3acHoBaHO 4 rpynHa 1950 poky Ha 3aciganHl ['eHepaibHOI
Acam6rei OOH, 3Hamenyroun piuHHUIIIO yXBalleHHs AcamOJieeto 3araibHol eKnapartii
npaB JoauHu B 1948 pomi, Ta sikuid y CBITI BiA3HadawoTh 10 TpyaHs, a Takox
npuypouenuii 110 piunui YHiBepcUTeETYy.

[IpaBa nroauHM sIK OpOHST — BOHU 3aXUIIAIOTh HAC; BOHM K MPaBUJIa — TOBOPSIThH
HaM sK ce0e MOBOJUTH; 1 BOHM SIK apOITpU — MU MOXKEMO J10 HUX 3Bepraruca. Bonu
a0CTpakTHI — SIK €MOIIii, 1 K eMollii, BOHU HaJeXaTh YCIM W ICHYIOTh, 1110 O HaBKOJIO
He BimOyBasiocsi. BoHM CX0ki 3 MPUPOJIOI0, TOMY IO iX MOXHA 3HEBAKUTHU; Ta 3
IyXOM, TOMY HIO iX HEMOXJIMBO 3pyHHyBaTu. I[lomiOHO 10 yacy, BOHM OJHAKOBO
CTaBJISITHCSA JIO BCIX HAC (HE3BaXKAIOUM HA CTaTh, COLIAILHUN CTATyC, MPUHATICKHICTh
TOI110). BOHM MpONOHYIOTH HAM MOBAry 1 BUMararoTh BiJl HAC CTABUTHUCS 3 MTOBAroo 10
iHmMx. BoHu momiOHiI 10 700pOTH, TpaBay 1 CHPABEIMBOCTI: MM MOXEMO MaTu
PO301KHOCTI B IyMKaX CTOCOBHO IXHBOTO BH3HAUEHHS, aje¢ MU BIII3HAEMO iX, KOJH
06a4unMo, 110 iX NOPYIIYIOTh.

B ocHOBI mpaB drOIMHM JIeKaTh ABI OCHOBHI IiHHOCTI. Ilepma — me mroackka
TIHICTh, @ JIpyra — Ie piBHICTh. [IpaBa mOJUHM MOXHaA PO3YMITH SIK IIOCh, IIO
BU3Ha4ya€e 0a30BI HOPMHU, HEOOXIJIHI JIJIi TOTO, 100 JKUTH 3 MOYYTTAM T1JHOCTI, 1 iX

YHIBEPCAJIBHICTh BUIUIMBAE 3 TOTO, 1110, IPUHANMHI, Y IIbOMY BC1 JIt0JU piBHI. Mu He
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Ma€EMO 1 HE MOKEMO TYT KOTOCh BHOKpemtoBaTH. 1o cyTi, 100 NpuiHATH KOHLEIIII0
IpaB JIIOJIMHYU, JTOCTATHBO JIMIIE BU3HAHHS LUX JIBOX ILIIHHOCTEH, 1 HaBPSA YU XTO-
HeOyb cTaHe 13 UM criepedatucs. Ock YoMy 17es IpaB JIOJAUHUA OTPUMYE MIATPUMKY
3 00Ky BCiX CBITOBHUX KYJBTYp, YCIX IIUBLII30BaHUX YPSIIB.

Maifke MOBCIOJJHO BU3HAHO, IO BJajJa JIEPKaBU HE MOXe OyTH Oe3MeKHOI0 a0o
JOBIJILHOIO, BOHA TIOBMHHA OyTH OOMEXeHa HEOOXITHICTIO 3a0e3medyuTd Xxoda O
MIHIMaJIbHI YMOBH BCIM, XTO miepeOyBae mij 1l FOpUCIUKIIIET0, 100 BOHU MOTJIH KUTH 3
MOYYTTSAM JOJCHKOI I'1JHOCTI.

B uaci BiiiHK 3a0e3neueHHs MpaB JIIOJAUHHU 1 PEAIbHUM iX 3aXUCT HAJICKUTh 0
HalrocTpimmx mpoOJieM yKpaiHCbkoi JiiicHocTi. [IpaBa € HalBaXJIMBIIIUMHU
3aBJAaHHSIMU HE TUIbKM (DYHKIIIOHYBaHHS, a i ICHyBaHHS YKPAiHChKOI J€P>KaBHOCTI.

Pe3ynbraT HaykOBHX JOCIHIJKEHb YYaCHHKIB/IIb BceykpaiHcbkoi koHbepeHIii
CBIJTYaTh MPO T€, IO ChOTOAHI YKpaiHa, SIK 1 BECh CBIT, 31IITOBXHYJIACS 13 OCOOJIMBOIO
’KOPCTOKICTIO Ta HEMOBArol [0 IMpaB JIIOAUHU. ATrpecis, OKymaiis pOCIHCHKOIO
denepanicro TepuTopii YKpaiHU, TOPYIICHHS TpaB JIOJWHHU 1€ JepKaBolo,
YHUCJIEHHI TEPOPUCTUYHI AKTH Ta BIMCHKOBI KOH(IIKTH MO BCbOMY CBITY CBi4aTh IpoO
HECIIPOMOXHICTh K OKPEMHX JEep)KaB, TaK 1 CBITOBOi CIUILHOTH 3a0€3MEUUTH Ha
HaJIeKHOMY PIBHI 3aXUCT NPAB JIFOJAUHH 1 OCHOBOIMOJIOKHUX CBOOO/.

[IpoOnema 3abe3medeHHs TMpaB JIOJAUHM € TJI00adbHOK 1 OJHIEID 3
HalaKTyaJbHIIIUX MPOOJIEM JIIOJICTBA, 110 MA€ CKJIA/IHI K BHYTPIIIHbOJEPKAaBHI TaK 1
MIKHApO/IHI aCIIEKTU MPOSBY, Ta BUPIIIEHHS SIKO1 3aJ€XKUTh BiJl KOXKHOI JI€p>KaBH, BiJl
SKOCTI KOHCTUTYIIHHOT perjiaMeHTallll Ta KOHCTUTYLIMHOTO PETYIIOBAHHS CYCIIIbHUX
BIJTHOCHH.

CohoroziHi nepej yciMa Cy4aCHUMH JI€pXaBaMH IOCTa€e mpodiema (GpopmyBaHHS
HOBOTO CBITOBOTO TIOPSAKY, SIKMA Ou 3abe3nedywB O€3MeKy BCIX HApOAiB 1
MIATPUMYBABCS YCI€I0 MIXKHAPOJHOK CHUIbHOTON. Came TOMY ChOTOJHI MPUEMHO
3YCTPITUCS NI OOTOBOPEHHSI TaKOi BaXKJIMBOI TEMH, MOYYTH HAIPAIIOBAHHS y N
TEMi KOJIET Ta HayKOBIIIB.

BciM Ham npoaykTuBHOTO Yacy pasom! Bee 6yne Ykpaina!
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BiTtaibHe ci10BO
rojoBu BiHHHIIBKOTO MichbKOTO cyAy Binnuibkoi 06macTi, JokTopa ¢inocodii B
raimysi mpaBa

I'aiiny I'annm BosrogumupiBau

ITanose xo0pomii!

[IpuiimiTe mUpl NPHUBITAHHS Ta HaWKpall TMo0aXaHHS BIJl KOJCKTUBY
Binnunpekoro Micbkoro cyny Binnunbekoi o6Onacti 3 Haronum Il BceeykpaiHcbkoi
HayKOBO-TIPAKTUYHOI KOH(epeHIii «3a0e3neueHHs] NpaB JIOJUHU: HalllOHAJIBHUHN 1
MDKHApPOJIHUWA BUMIPU»», IPUCBAYEHOT MIKHAPOJHOMY JHIO IpaB JoauHu Ta 110-i
pluHULll BiHHUIBKOTO JI€pKABHOTO IEJAroriyHOro YyHIBEpCUTETY iMeHl Muxaiina
Komro6uncrkoro!

B ymoBax BiifHM MUTaHHS 3aXUCTY MpaB JIOJAUHA HAOyBa€ TOCTPOTH Ta MOCiIae
YiJIbHE MICIE B JIISJILHOCTI CY/IOBUX, IPABOOXOPOHHHUX OPraHiB, 3aXMCHUX OpraHi3alii
Ta HayKOBLIB. BUKIIMKY BOEHHOTO Yacy HETaTUBHO BIUIMBAIOTH HA PeaTi3allito 1 3aXHUCT
dbyHIaMEHTaIbHUX TpaB Ta CBOOOA JIOAWHM — Ha JKUATTS, 370POB’S, HAJIEKHE
XapuyBaHHs, )KUTJO, OCBITY, CBOOO Y TOI0. TOMY Ba)KJIMBO, IO CHOTOJIHI YKpaiHChKa
IHTeNeKTyallbHa efiTa 3i0panacs Ha HaykoBUM (opyMm, 1100 OOrOBOPUTH aKTyasbHI
TEOPETUYHI Ta MPAKTUYHI MPoOJIeMy 3a0e3MeUeHHs MpaB JIOJUHU 1 3HAWIN MIIAXHU 1X
BUPIIICHHS.

[lepexonana, 10 HampalbOBaHi MPOIMO3HUIIlT OYyTh KOPUCHUMHU JJIsl HAYKOBLIIB,
3aKOHO/JIABIIIB, FOPHUCTIB-TIPAKTUKIB 1 YCIX, XTO IIKABUTHCS HAJBAXKIMBOI TEMOIO -
3a0€e3ne4YeHHIM NPaB JIIOJAUHH Y HAI[IOHAIBHOMY 1 MI)KHAPOJJHOMY BUMIpaXx.

baxaro ycim yyacHukam KoH(pepeHIli TBOPUOro MOUIyKY, YCIIXiB Y HayKOBIii Ta

MPaKTUYHIN AiSTHHOCTI!



15

BiTtaibHe ci10BO
JTUPEKTOPKHU PerioHanbHOTo EHTPY 3 HaJlaHHS 0€30IJIaTHOI BTOPUHHOT
nornomoru y BinHuibkiit o6nacti

JIykissnoBoi Mapunu AmutpiBHn

BesbMuaHoBHe TOBApUCTBO!

Mato BHCOKYy uecTh 3BEpHYTHUCS JIO Bac 3 BITaJbHUM CJIOBOM. JIAKyi0
opranizauiitHomy komiteToBi II-i BceykpaiHCbkoi HayKOBO-IPaKTUYHOI KOH(pepeHii
«3abe3neueHHs NpaB JIOJUHU: HAI[IOHAJILHUNA 1 MIDKHAPOJHUM BUMIpU» Ta OCOOHUCTO
pekTopy BIHHUIIBKOTO JEp>KaBHOIO IMENAaroriyHoro yHiBepcuTeTy iMeHl Muxaiina
Kourobuncskoro - Haranii [BaHiBHI JIa3apeHKo, 3a 3ampoIIeHHs 1 3a aKTyaJbHy TEMY
710 0OTOBOPEHHS.

[lin yac BiHM HJi1 Hac, YKpaiHIIB, BCE, IO CTOCYEThCA HAIIMX MpaB Mae
Benuke 3HaueHHs. Koy Bopor 3azixae 1 MOpyIIye MpaBO HA KUTTSA, IpaBo OyTH 13
CIM €10 1 TPOMaJI0k0, TPaBO Ha 3/I0POB’s, MPABO HA PO3BUTOK 1 3aXUCT, CBOOOY - HAC
1Ie HE JIaMa€, a HABMAKM - CIIOHYKA€ MEPEOCMUCIIUTH Ta e OuIbIle IIHYBaTH Hallli
Ha0aHHsA. MU 00’ €THyeEMOCS 1 MIITHO TPUMAEMO HAMIMHUM THII JJIS HAIIMX XOPOOpHUX
BOiHIB. KOXeH 3 Hac Ha cBOeMy Miclll 3a0e3nedye NpaBo HAIIUX T'POMAIsSH Ha OCBITY,
MEIUYHY JTOTIOMOTY, CYyJIOBHI Ta COIlaJbHUN 3aXUCT, TPaBO HAa 0€30IUIaTHY MPABOBY
JOTIOMOTY.

ToMy cbOrojHi  BaXJIMBO OOrOBOPIOBAaTHM  O3HA4Y€Hy  NpoOJIeMaTHKY,
BJIOCKOHAJIIOBATH IMPABOB1 HAlllOHAJIbHI MEXaHI3MH 3aXHCTy TpaB JItOJEH, sKi OyIyTh
e(pEeKTUBHUMU B HHUHINIHIX YMOBax, 1 aKTHUBHO MPOTUCTOATH BCIEI0 HOPUIUYHOIO
CIUJILHOTOIO 30BHIIIHIM 3arpo3aM.

baxaro, 100 HaTXHEHHa, CaMOBiJJaHa TIpalsl HAYKOBI[B, TPAKTHKIB,
3100yBayiB BUIIO1 OCBITH yBIHYAJACsA YCIIXOM, HOBUMH HaJI0aHHIMU 1 TOZUTUBHUMHU
pe3ynbTaTamMu 3ajyIsl YTBEP/KCHHSI MOTYTHOCTI YKpaiHU Ta SKHAWIIBUIIIOI HAIIOi

nepemoru!
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BiTtaibHe c10BO
neKaHa ¢GaKylIbTeTy MpaBa, MyOJIIYHOTO YIPaBIIiHHS Ta aIMIHICTPYBaHHS
BiHHMIIBKOTO JEp>KaBHOTO MENarorivHoro yHiBepcuTeTy iMeH1 Muxaiina
Ko1ro0nHChKOro, KauauaaTa HaykK 3 AepKaBHOTO YIPABIIIHHSA, JOLEHTA, 3aCIy>KEHOTO
IOpUCTa YKpaiHu

Apemenka Onexkcanapa IBanoBuua

IITanoBHI y4acHUKH KOH(pepeHmii!

[TpuitmiTe mupi npuBiTanHs 3 Haroau I1-i BeeykpaiHchbKoi HAYKOBO-TIPAaKTUYHOL
KoH(pepeH1ii «3abe3neyeHHs IpaB JIIOJAUHN: HAI[IOHATIBHUNA 1 MI>KHAPOIHUNA BUMIPH .
TemaTuka koH(pepeHLli € HaA3BUYAHO aKTyaJlbHOI, HAATO TENep, B yMOBaX BIMHH,
KOJIM TIpaBa JII0IMHU 3a3HAI0Th MAaCIITA0HUX MOPYIICHb.

BusnayHoro ocoOnuBicTIO KOH(epeHiii € Te, 10 BOHA NPUCBSIYCHA
MixnapogHoMy AHIO npaB jroAuHU Ta 110-i piyHuml BiHHULBKOrO Aep:KaBHOIO
MearoriyHoro yHiBepcurety iMmeHi Muxaitna Koiro6uHCchKOTO.

[ToTyXHUI PO3BUTOK YHIBEPCHTETY, MOro MarepiaabHO-TeXHIuHA 0a3a,
KBasi(hikOBaHUM BUKIAAAILKUI CKJIaJ — BCE 1€ CTaJO0 MIATPYHTSAM JJIsl BIAKPUTTS, 3a
iHimiatuBu pektopa Hatanmii IBaniBHm Jlazapenko, gecsitoro ¢akyiabTeTy — Ipasa,
My6IiYHOTO YIPABIIiHHA Ta aAMiHiCTpyBaHHsA. Moro BUKNanadi akTHBHO 3/iHCHIOOTH
HayKOBY poOOTYy, pe3yJbTaTOM SKOI € 1 ChOrOJHIIIHA KOoH(pepeHUis. Mu TICHO
CHIBIPAITIOEMO 3 HAIIMMH CTEUKXOJIJIEpaMH, sIKI € CIIBOpPraHizaTopamMu KOH(GEpEHIIi.
VYrneBHeHM, 10 BUCOKMA (axoBHl 1 NpPEICTaBHUIILKUNA pIBEHb 1i YYaCHHKIB
CIpHUSATUME BUPIMICHHIO TPOOJEM IIOA0 3aXHCTy TMpaB JIOJUHU Ta PO3POOKH
MPOTIO3HUIIIH, CIPSIMOBAHHUX Ha YJIOCKOHAJIEHHS 3aKOHOJABCTBA y 11l cdepi.

baxkaro yyacHuKaMm KOH(EpEeHIIii TUI1IHOT pOOOTH Ta XKBaBUX JUCKYCIi!
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CEKIIIS 1
ICTOPAUYHI TA TEOPETHUKO-TIPABOBI ACIIEKTH ITPAB
JIOAUHUA

bozyuvkuu 11. 11.,

00KMOp 1OPUOUYHUX HAYK, 00YeHM, 3a810Y8ay HAYKOBOI

nabopamopii pe2ioHanbHOI besneku ma 8ilicbKo8o20 npasa Jlepicasroi
Haykogoi ycmaHnosu «Ilncmumym ingopmayii, be3nexu i npasa
Hayionanvnoi akademii npasosux nayk Yxpainuy

ITPABO HA BE3ITIEKY SAK OCHOBOIIOJIO’)KHE IMPABO JIIOJAUHU

[Ipobiiema mpaBa Ha O€3MEKy CTOCYEThCS MPABOBOTO CTaTyCy JIIOAWUHU Ta
BHUPINTYETHCS YePE3 POKPUTTS CBITOTISTHUX O3HAK JIFOJIUHU SIK JIFOJIMHU TTPABOBOI.

TpanumiitHe GadyeHHS TPABOBOTO CTATyCy JIIOJIMHU, SIK CYKYIHOCTI IpaB Ta
00O0B’SI3KiB, 110 MICTUTh TMO3UTHBHE MPABO, € HEIOCTATHIM JJIsi 3aCTOCYBaHHS IO
OCHOBOITIOJIOKHUX TIpaB JIIOJAWHU. BU3HAHHSA JEep>KaBOIO OCHOBOIIOJIOXKHUX IpaB
JIOJIMHU Y KOHCTUTYIIIWHUX, 3aKOHOJIAaBUMX TMOJIOKEHHAX (popMye 00pa3 JiepKaBu siK
Jiep>kaBu TIpaBoBOi. BojgHOYac CyTHICHa XapaKTEpUCTHKA OCHOBOIIOJIOKHUX IIpaB
JIOJIMHYU JIa€ MOJKJIMBICTh BU3HAYUTH iX HEBIJ €MHICTh BiJ JIFOJUHH, HEMOPYIIHICTH
OyJlb-KUM Ta, HacamImepes, 1epKaBoro.

[IpaBo mroguHu Ha O€3MEKy pO3IIISAAETHCS SK HEOOX1THA YMOBAa BU3HAHHS
JEP>KaBOI0 IPABOBOrO CTAaTycy JOAWMHU [l] Ta y HeMOKpaTHYHUX JAep:KaBax €
BU3HAYAJIbHIM YMHHUKOM 3I1MCHEHHS JACP)KAaBHOI BIIaIH.

Y po3BuTKy imei mpo mpaBo (yHIAMEHTATbHE 3HAYCHHS Ma€ MPUUHSATTS
HanpukiHii 18 crtomitrsa 3acHoBHMKamMu Crnonydenux lllrtartiB Amepuxu [eknapari
HE3JIeKHOCTI, IpeamMOyna SKOi MICTUTh BaXKJIMBHUM NPaBOBUN MPUHUMUI BIAHOCHUH
JAepXaBd 1  JIIOAMHU Yy  KOHTEKCTI  IpaBa  JIIOJUHM  Ha  Oe3meky:
«Mu BBakaeMO 3a CaMOOYEBHUJHI ICTHUHH, IO BCIX JIIOJEH CTBOPEHO PIBHUMH; IO
TBopenb 00mapyBaB iX MEBHUMH HEBIMUY>KYBaHUMH TIpaBaMH, JIO SKHUX HaJIeXKaTh
Kurts, CBobomna 1 mparaenns [lacts; mo Ypsiau BCTaHOBIIOIOTHCS Mk Jtonpbmu Ha
Te, 00 3abe3nedyBaTH Il MpaBa, a CIpaBeJIMBa Baja ypsaiB MOXOIUTh 31 3TOAU

THX, KUM BOHU YPSIAYIOTh; IO B KO)KHOMY BHIAAKY, KOJIM sikach Popma ypsiIyBaHHS
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cTae 3ryoHOr0 Juisi Takoi Metw, Hapon mae mpaBo 3MIHMTH ab0 cKacyBaTd ii 1
BCTAHOBUTH HOBUH Y, CIMPAIOYUCh HA TaKl MPUHIUIHN Ta OPraHi30BYIOUHM HOTO
BIIaJy B TaKWil crociO, SKi HApOJOBI BHIAIOTHCS HAWTOMUIBHIIIUMHU JJISI OCATHEHHS
rioro besmeku 1 llactsa» [2].

ETnune po3yMiHHA IIACTS JIOAMHM HEMOXIIMBO BIJIUINTH BiJl IOPUAMYHOTO
3MicTy 11 Oesneku Ta y IbOMy ceHcl Jlekmapallisi He3aJeXHOCTI SK OJUH 13
3aCHOBHMYMX  MpaBoBUX  JokyMeHTIB  Cnomnydenux  IlTtaTiB  miarBepaxye
OCHOBOTIOJIOXKHICTh MpaBa JIIOJUHU Ha O€3MeKy.

[IpaBo mroauHU Ha O€3MEKy € CTPYKHEM JSUTbHOCTI JepkaBU Ta (opMye
IOpUMYHY OCHOBY HAIlIOHAJIbHOT Oe31eKkr. MOXKIMBO CTBEPKYBATH MPO aOCOTIOTHUN
XapakTep IMpaBa JIOAUHUM Ha Oe3neky [l], KOHKpETHU3YyIud JHIIE 3MICT IbOTrO
OCHOBOIIOJIOXKHOTO IpaBa Yy TMPaBOBUX BIJHOCHMHAX JIIOJUHU 3  JIEPKABOIO
Ta CYCHIUIBCTBOM, a TaKOX Yy MIKHApPOJHO-NIPABOBUX BiAHOCHHAX, € JIIOJUHA
Ma€ BU3HABATUCS 1 BHU3HAETHCA TOJOBHUM  CYyO’€KTOM IIOAO peajizallii cBoix
OCHOBOITOJIOXKHUX TpaB. Takuii BUCHOBOK 3aCHOBYETHCS, 30KpeMa, Ha IOJOKESHHSIX
3aranpHO1 Aekiapallii npas JoauHy, y [IpeamOyni sikoi, OKpiM 1HIIOTO, TPOTOJIOUIEHO,
«I10 3HEBAKAHHS 1 HEXTYBAHHS TpaBaMH JIIOJAWMHU MPU3BEIH 10 BapBAPCHKUX aAKTIB,
K1 OOYpIOIOTH COBICTBH JIFOJICTBA, 1 110 CTBOPEHHS TAKOTO CBITY, B SKOMY JIOJU
OynyTh MaTH CBOOOY CJOBa 1 MEpeKOHaHb 1 OyAyTh BUIbHI BIJ CTpaxy 1 HYXIH,
MPOTOJIOIICHO $IK BUCOKE MparHeHHs moaei». BoaHnowac ct. ct. 2, 5, 6, 29, 30
3araipHO1 AeKJapallii mpaB JIOJUHU CTOCYIOThCS PI3HMX AaCMEKTIB MpaBa JIIOJUHU Ha
0e3mneKy, Ha YOMY BapTO aKIIeHTyBaTH yBary [3].

VY cucreMHOMY pO3yMiHHI HalllOHaJIbHOI O€3MEeKH MpaBo JIIOAWUHU Ha Oe3MeKy
PO3YMIEThCSl SIK 3aCHOBaHA Ha MPABOBIA MPUPOAlL JIOJUHU MOXKIIUBICTH Oe3medHOl
peamizamii ii HAWBaXJIMBIIIMX >KUTTEBUX I1HTEPECIB Y COIIAJbHUX KOMYHIKAITIsX.
HaiiBaxuBiin >KUTTEB1 1HTEPECH JIOJUHM HE 3BOJSATHCS 10 MEPCOHI(PIKOBAHUX
moTped (xoua ¥ HE BHUKIIOYAIOTh Taki TOTPeOHM), a TOJATAIOTh HacamIepe.
y 3abe3nedyeHH] cTaHy O€3MEKH >KUTTEMISUIBHOCTI, y TOAOJAHHI TOTEHIIMHNX
1 peanbHUX 3arpo3 JJIsS KUTTS, I (PI3MYHOrO0 Ta JTYXOBHOTO BTIJIEHHS Y JINCHICTH

JIOAMHOIO CBOEI MPUPOAM, MJi JAOCATHEHHS TOro cTaHy, skuid y Jlexmaparii
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HesanexxkHocti Cromyuenux IlltaTiB  BH3HAueHO SK MpParHeHHS Ta peai3allis
HEB1JI’€MHUX BIJ] JIFOJCHKOT CYTHOCTI CBOOOIH, JIFOJICHKOTO IIACTS.

[cTopu4HMIT TUCKYPC CTOCOBHO HAWBaXIUBIMIUX KXKUTTEBUX IHTEPECIB JIFOAWHH
AK TEePIIOOCHOBH IpaBa Ha O€3MeKy MOXKIJIMBHM, OJTHAK TaKUW UCKYpC HAacaMKIHElb
J03BOJIMTH MMIITBEPIUTH BAKIUBY AYMKY — O€3IeKa KUTTS € MOYaTKOBUM BIJIJIIKOM Y
pPO3yMiHHI MpaBa JIOAUHU Ha Oe3rneKy. Y IIboMy CEHCl MpaBo Ha Oe3IeKy Ta mpaBo Ha
KUTTS MaIOTh OJTHAKOBI O3HAKU 32 BUKIIOUEHHSIM BaXKJIMBOI Ta BIIMIHHOI SKOCTI —
MpaBo JIIOJUHM Ha Oe3neky Tnepefdadae 3a0e3nedeHHs Oe3MeYHUX  YMOB
KUTTENSUIBHOCTI, KO Oy/Ab-sIK1I 3arpo3M JUIsl KUTTS JIIOJIMHU MEPECTal0Th 1CHYBaTU
BHACIIJIOK €()EKTUBHOCTI CUCTEMH IPOTHUIIL 3arpo3aM Ha MOYaTKOBOMY €Tall IXHbOIO
BUHUKHEHHS, ICHyBaHHSI.

Takuif miaxia ga€ MOXKIMBICTh 3pO3YMITH NMPU3HAYEHHS MpaBa 1 MPU3HAYCHHS
JEp’KaBH,  3aJEXKHICTb  JIEPXKABU Yy CBOEMY IHCTUTYLIHHO-(YHKIIOHAIBHOMY
ICHyBaHHI BIJI TIpaBa 1 3aJEXHICTh YCIIIIHOI peasi3allii MpaBOBUX IMPHUIUCIB BiJ
IHCTUTYTIB JAEp>KaBH, BiJl OpraHizaiii Aep>KaBHOI BJIaAu. 3a YMOBH, KOJIM JIIOJUHA
MO30aBISIETRCA Yy peanizalii Jep:KaBol MPaBOBUX IPUIKUCIB 100 BU3HAUYEHOTO
MIPaBOM CEHCY — O€3MEKH YKUTTEISITBHOCTI JIFOJANHH, BTPAYA€THCS 3B’ 130K MIXK MPABOM
1 IepKkaBoto, JAep’KaBHA BJiaJa BTpavyae JICTITUMHICTb, 110 MPU3BOAUTH J0 COIIATIBHUX
KOH(IIKTIB 1 CTa€ HEOJAMIHHOIO 03HAKOK HEMOXKJIMBOCTI 3a0e3MeUeHHs HaIllOHATBHOT
Oe3neKu.

[IpaBo mroauHM HaA O€3MEKy BapTO BIAHOCUTH A0 ILEHTPAIbHUX 1HCTUTYTIB
mpaBa HaiioHaabHOI Oe3neku. CUCTEeMHHMI KOMIUIEKC MPAaBOBUX 3aC001B 3a0e3MeueHHs
HalllOHAIbHOI Oe3nekn 0e3 peanizallii KOMIUIEKCY 3axO[iB 00 3a0e3MeueHHs
Oe3MeK JTI0AUHN HEe Ma€ 3JaTHOCTI JIOCSATTH METH, SKOIO BJIaCHE 1 € CTaH 3aXHUIIEHOCTI
HaIIOHAJIBHUX 1HTEPECIB BijJ MOTEHIIMHUX Ta pealbHUX 3arpo3s, Jie Oe3leKa JIFOIUHU
CTAaHOBUTH OCHOBY HAIllOHAJBLHUX I1HTEPECIB JEp)KaBHOI oOpraHizaili CycCHUIbCTBA.

Haii6inp1 BiAUYyTHUM y KOHTEKCTI L€l MpoOJieMU € 3aXUCT Oe3MEeUHUX YMOB
KUTTENSUTBHOCTI JIFOJWHU BIJl PEAJbHUX 3arpo3 BOEHHOTO XapakTepy. BiifHa €
CKJIQJIHUM COIlIaJIbHUM SIBUIEM, J€ MDKHApoJHI abo 3K BHYTPIIIHI KOHQIIKTH

BUPINIYIOTHCS HE HA OCHOBI IpaBa, a Ha OCHOBI cuiu. BiifHa 3anepeuye mpaBo, OJHAK
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paBO BHACIZAOK CYTHICHUX BJIACTUBOCTEM MPOTHUIIE 3aCTOCYBAHHIO CHIIH Y 30pOMHUX
KOH(JIIKTaX HACTUIbKH, HACKUIBKH 11€ € MOXKJIMBUM BIJIOBIIHO 10 LMBUII3ALIMHOTO
PO3BUTKY JIOJICTBA, OKPEMHUX CYCIIUJIBCTB, JEpKaB, SKI € yYacCHHUKaMU 30pOHUX
KOH(JTIKTIB.

Jliss mpaBa miag 4Yac BifiHM YCKJIaJHeHa OOCTaBUHAMH 30pOMHOT0 KOHQIIIKTY,
OJIHAK MPaBO JIOJIMHUA Ha 0e3MeKy 1 B TaKMX HEHMOBIPHO CKJIaJIHUX YMOBaXxX peai3alii
PaBOBUX MPUITKCIB MPOJIOBKYE BUKOHYBATU CBOE Mpu3HaueHHs .  HeedekTuBHICTH
3aXMCTy IpaBa JIOJMHU Ha O0e3MeKy B yMOBAax BiifHM CBIIYUTH HE MPO HEAOCKOHAIICTh
IIbOr0 1HCTUTYTY IIpaBa HAIIOHAIBHOI O€3MeKH, a MPO BIACYTHICTh HEOOXITHUX 1
JOCTATHIX MPAaBOBUX MEXaHI3MiB €()EKTHUBHOI MPOTHIIi 30pOMHII CUJIl M1 Yac BIMHM.
VY aockoHalIeHHsS 3a3HAYE€HHUX I[IPAaBOBUX MEXaHI3MIB 3aXUCTy IMpaBa JIOJUHU Ha
0e3IeKy, MONepe/KEHHs 3aCTOCYBaHHS HEKOHTPOJIHOBAHOI y 30pONMHUX KOH(IIKTax
CHUJIH, sIKa IOPYIIY€E TIPaBo 1 JIl€ MPOTH MpaBa, 3a0e3MeUeHHs peali3allli IpaBa HaBITh B
yMOBaxX CyTTEBOTO OOMEXEHHS IIpaB JIOAUHU I1J] Yac BIMHU € 3aBAaHHSM HUHIIIHBOTO
Ta MallOyTHHOTO TTOKOJIIHb.
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Bacunwvee C. B.,

Kanouoam opuoutdHux Hayk, OOyeHm,

3a6idysau Kageopu 20cnooapcbKo-npasosux OUCYUNIin
ma eKOHOMIYHOI be3neKu

Lloneyvrozo deporcasroo ynieepcumemy

BHYMPIWIHIX CNPAB

MNPOLECH I''TOBAJIIBALIII TA CYUACHA APAJIUTMA ITPABA

Y HaykoBili jiTepaTypl MpaBoBa MapajurMa TPAKTYeTbCS SK BHCXITHA
KOHIENTyalbHa MpaBOBa MOJEIb, SIK KOHTYp HayKOBO-IIPaBOBHX KOHIIEMIIii, croci0
VTUIEHHSI MEBHUX MEPETBOPEHBb 1 MPOTHO3YBaHHS MOXJIUBUX PE3yNbTaTiB, a00 SK
CYKYIHICTh 1/I€ali30BaHUX €JIEMEHTIB MpPaBOBOI JIACHOCTI, a caMe — MPUHIUIN
M3HABAIBHOI JISUIBHOCTI, TEOPETUKO-METOIOJIOTIYHI TIPaBOB1 KOHCTPYKIIIi, IIHHICHI
¢1mocopchbKO-IIPaBOBI HACTAHOBHU 1 MPABOBI KOHIIEMIIll, 10 CTAHOBJATH (PYHIAMEHT
HISUIBHOCTI 3 HAOyTTsI NpPaBOBHUX 3HaHb, L]0 CTBOPIOE IEBHE OauyeHHsA IMPaBOBOI
JIACHOCTI ¥ MpaBOPO3yMiHHS, I€TEpMIHYE eBotoLiii [1, c.5].

HeBin’€eMHOIO YaCTUHOO 1ICTOPUYHOTO MPOIECY 3 OOYMOBICHUMH JOKOPIHHUMHU
NEPETBOPEHHSIMH B CYCIHUJIbHO-MIOJITUYHOMY PO3BUTKY B MeXaX KOHKPETHOIO
ICTOPUYHOTO TMEpIoAy € PO3BUTOK (TpaHchopmallisi) 3araJbHOTEOPETUYHHUX 3aca
MpaBoOBUX NapaaurM. ToOTO KOKHA CYCIMIJIBHO-1ICTOpUYHA €110Xa HAMpallbOBY€E BIACHY,
XapakTepHy TUIbKM 1 MpaBOBY MapagurMy, a 3MiHAa HapagurM CHPUYUHIOE
Mou(diKalliio MPaBOBUX IIIHHOCTEH, HOPM, Y TOMY YHCII 1y cepi mpaB JTHOIUHU.

Sk HikonM cTae akTyansHUM KoHIenIliss Tomaca Kyna [2] moao npobiemMaTuku
HAayKOBHX mapagurM. JiiiCHO, KON HAKOMHYYEThCS IOCTATHHO MAaHUX MPO 3HAYHI
aHomauii, MO0 CcymnepevyaTh MOTOYHIA TMapagurMi, 3TiAHO 3 TEOPIEI0 HAYKOBHUX
PEBONIONIN, HAyKOBa JUCIUIUIIHA TIEPEKUBAE KPHU3Y; NPOTATOM II€l KpPU3HU
BUNPOOOBYIOTHCSI HOBI1 1]I€1, 5IK1, MOKJIMBO, paHillle He Opanucs A0 yBaru abo HaBiTh
Oynu BiA3HayeHi; 3pemTor0 (OPMYeEThCA HOBA Mapaaurma, ska HaOyBa€ BIIACHHUX
MPUXWIbHUKIB.

Tomy mneBHUN IHTEpeCc [0 BHUBYEHHS MPEJCTaBIsi€ TMPaBOBA Napaaurma,
aKTyaJbHICTh JTOCIIDKEHHS SKO1 BOAYUTHCS B TOMY, IO ISl FOPUAMYHA KOHCTPYKIIiS

JO3BOJIAE BI/IpiH.II/ITI/I IUTAHHS HE TIJIBKH TCOPETUYHOI'O aJIC 1 IMPUKIaAHOTO 3HAYCHHS.
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HeBunankoBo, ChOTOJHI TPOCTIAKOBYETHCS TEHACHIUS  PO3IJSAY MapagurMu He
TIJIBKU SIK KaTeropii Teopii, (pinocodii nmpasa, ane 1 y MIOMIKHI 3MiH, 1[0 B1IOYBaIOTHCS
B CHEI[IaJIbHO-IOPUIMYHUX Haykax. B To# ’kxe dYac, mpakTHKa 3acCTOCYBAaHHS IpaBa
aKyMyJitoe 1HGOpMaIIito, CIPSIMOBYIOUH Ta BJIOCKOHAIIOIOUN MTPABOBY MApaTUTMY.

OTxe, TIePEeTBOPEHHS IO BiIOYBAIOTHCS IMiJl BIUIMBOM IPOIIECIB TPABOBOI
ro0anizamii COpPUYMHSAIOTH 3MIHM 1 METOJOJIOTi HAayKOBOTO ITI3HAHHS, MaHYHYHX
IOpUJIMYHUX 17eaiB 1 I[IHHOCTEHW, MOSBM Yy IIPaBOBIM mapaaurMi HOBUX Teopid
PO3YMIHHA TIpaBa, sIKi, CBOEID UEPror0, BH3HAYAIOTh BEKTOP PO3BUTKY HOPUIUIHOL
HayKH.

JocnikeHHsT HOBHX MPABOBUX SBUI, $5Ki, KPIM YChOTO IHIIOIO, MaloTh
rII00aNbHUM XapakTep 1 HE 3BOJATHCS A0 NpeaMeTy Oyab-sSKOi Tally3eBOi HayKH,
MOXJIMBO, Ha Halll TMOIJIAJ, HalleeKTUBHIIIE Yepe3 MNpPU3MYy MapaJurMalbHOTO
niaxoqy. CaMe METONONOTIYHUM TUTIOpali3M Ta MUKAUCLHUIUTIHAPHICTh BUCTYNAIOTh
BAOXJIMBUMHM  XapaKTEpPUCTUKAMHU  MApaJUTrMalbHOrO  MIAXOAY, IO  JO3BOJISIE
JOCIIKYBAaTH Ta OLIIHIOBATH MPAaBOBI PEHOMEHH, sIK1 1€ HE BOYIOBYIOTHCS Y CUCTEMY
npasa. Y 3B'A3Ky 3 LUM Yy IOPUAUYHIN JITEpaTypi CTAIH TOBOPUTH MPO «IOCIHITHULIbKI
napajurMd rioOamizaiii», «HOBY TJ00albHYy mMapaaurMy ImpaBa» abo Tmpo
«IHHOBAI[IHY MapagurMy rnpaBay.

BucnoBnioetbes  mo3uilis, 1Mo  oOamizaiidHi  MPOIECH  MOCIabJsIOTh
PETYJISITUBHY MOHOTOJIIO y BHU3HAQYEHMX BIJHOCHMHAX, a TOMYy TMOTpiOHE
MEPEOCMUCIICHHS HOPMATUBHOI HaA0yA0BH Ta (POpMyBaHHS HOBOI IOPUAMYHOI MOBH,
3IaTHOT OCMHUCIUTH Ta TMOSCHUTH HACTIJKK TpaBoBoi riobam3zaii. To6To pamku
TPAAMIIIITHOTO TPABOBOTO 1HCTPYMEHTAPIIO BUSABISIOTH MPOTAJIMHU y PETyJIOBaHHI
Cy4aCHUX TPAHCKOPJOHHUX BIJTHOCHH, HaIlpUKJIA] y cdepi
KOMYHIKaIlii/iHpopmMaIiiiHux TEXHOJOTIH, 10 TMOSICHIOE TIIBUIIEHUN IHTEpEC y Talry3i
HOPMAaTUBHOTO PETYJIOBaHHS [0 HOPM HEIEP)KaBHOTO PETYNIOBaHHS, IO MAaroTh
BJIACTUBOCTI  KOPOTKOCTPOKOBOCTI, =~ THYYKOCTI Ta  OHOBJIOBAHOCTI;  HOpPMHU
HEJIep’)KaBHOTO TpaBa (HaKTUYHO CTarOTh craHaapTu3oBaHuM ad hoc mpaBom Ta
CIIYTYIOTh @HTHUIIOAOM >KOPCTKOMY, CTATUYHOMY, JIOKAJIbHOMY HalllOHAJILHOMY IpPaBy

abo0 ykpail TpyAOMICTKOMY MI>KHApOAHOMY TpaBy [3].



23

Kpim Toro, cydyacHa apxiTeKTypa MpaBa TsHKI€ HE CTIIBKH J0 BEPTUKAIBHO
OpraHi30BaHMX, LIEHTPANI30BaHUX, CTIMKUX 1€papXiuHUX CTPYKTYp, a JAO JOTIYHOI
TOPU30HTANIBFHOT, ACIIEHTPAII30BaHOT CAMOKOMYHIKaIli. ¥ 0araTtbox cdepax: Bia mpas
JIONUHU J10 IHTepHEeTYy Ta MIKHApPOJAHMX (IHAHCOBUX OIepaliii — IITUPOKOTO
NOIMpPeHHss HaOynu MDKHApOJIHI CTaHOapTH, fAKi, HE OyIyyd IOPUIUYHO
00OB'I3KOBUMH, TPOTE€ B pi3HUX (QopMax MaroTh O€3MpeleICHTHUM BIUIMB Ha
peryJItoBaHHS BIJIMOBIIHUX BIHOCHH.

VY cydacHIi HayKOBii IOpUIWYHINA JiTEpaTypl 3BEpPTAETbCS yBara Ha
PO3pOCTaHHSI HEMpPaBOBOi MaTepii, IO BUKOPUCTOBYETbCA [UIsI PEryIIOBaHHS
TPAHCKOPAOHHUX TPUBATHO-TIPABOBUX BIJIHOCHH, IIO MPHU3BOAUTH [0 MOKJIHBOTO
BUHUKHEHHSI KOJIi3il mpaBa Ta Hempasa. Lle moxe Oytu He Tutbku lex mercatoria (Bix
JaT. «3arajbHE TOPTOBE MPaBO»), a W I1HII CHUCTEMH COLIAJBHUX HOPM: pPEIIriiHi
HOPMH, KyJIbTypHI HOpMH, 3BHYal TOmO0. TOMy NHTaHHA TPO TE€, YA MOXKYTh
HEeJIEp>KaBHI HOPMU OyTH MIPABOM, III0 3aCTOCOBYIOTHCS, «IIEPEMIIIYEThCS 3 nepudepii
0 LEHTPY, SK TUIBKM MU PO3TJIAIaEMO TpaBO uepe3 mpusMy riodamizamii» [4].

Bkazane oOyMOBIIOE TEHIEHLIIO «pPO3JEpKaBICHHS» MpaBa, 3pYLICHHSIMHU B
rajiy3i MpaBOpPO3yMiHHS, BUKIMKAHUMH IIAPOKOIO 1HTEPIPETALICI0 MOHATTS «HOPMH
mpaBay Ta iH.

3a3HaunMo, 110 Y MIpy MaciiTa0yBaHHsS HOPM HEJEP’KABHOTO PETYJIIOBaHHS y
JTEpaTypl 3MIIHIOETHCS «KOHIEMIIA iepudepiitHoro mpasay. ToOTo, IpaBo AepKaBU
€ 0OE3yMOBHUM €JIEMEHTOM HOPMAaTUBHOI CHUCTEMHM, ajie Jelail OuIbllie 3pYyIIyETHCS
nepudepito, Toal K saApo (GOPMYEThCS 3 HOPM HEIEPKaBHOTO PEryJIIOBaHHS; HE
3a0e3neyeHi CHIOK JCPKABHOTO MPUMYCY, HOPMHU HEACPKABHOTO PETYITIOBAHHS HE
1o30aBiieH1 000B'SI3KOBOCTI 1 KBaTI(IKYIOTHCSl B IHO3EMHIH JIiTepaTypi SK HEIOPUIUIHO
000B's13K0BI [5].

TakuM 9rHOM, Ha 3arajJlbHOTEOPETHYHOMY DPiBHI 3acajyl MPAaBOBUX MapaiirM €
BIJII3EPKAICHHAM TEOPETUKO-METOAOJOTIYHUX OCHOB IPABOBOi HAyKH, TOMY IO
3aKOHO/JABCTBO 1 MPaBO3aCTOCYBaHHS € O€3MocepelHiM BIATBOPEHHSM MPaBOBOI

nivicHocti. CaMe TPUBHECEHHS Y PETYISTUBHUN NPaBOBUM MEXaHI3M KOMITOHEHTIB
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PaBOBUX MapaJUrM CBIIYUTH MPO MPABOTBOPUUN XapaKTep MPaBOBOi AISIIBHOCTI, IO
i cIpusTUME CTBOPEHHIO HOBHX 1 3MiHI CTApUX MPABOBUX MAPaIUrM.

bescnipuuM 3anmumiaerscsi (akT BILUTUBY MPOIECiB MPaBOBOi rioOamizarii Ha
dbopmyBaHHS (3apODKEHHS, BIJOKPEMJICHHS]) HOBHUX Ta CIIBBITHOIICHHS 1CHYIOUHX
napajgurM y Teopii mpaBa, CTBOPEHHSI IHTETPaJIbHOT/IHTETPaTUBHOI MTPABOBOI JOKTPUHU
Ta 30epeXeHHs CHIBICHYBaHHs PI3HMX MapajurM, MUTAaHHS MOJiNapaJurMalbHOCTI
npasa.

3BICHO X, 1[0 BUIII€3a3HAYCHI MUTAHHS € JIMIIE YACTUHOK MIUPIIOi MpobiieMu
I0JI0 PO3BUTKY TeOpii IMpaBa y IMpoIleci CBITOBOi MpPaBOBOi rioOaiizailii, TOMy
OUIBIIICTD 3 HUX 3AJIUIIAIOTHCS BIAKPUTUMU AJI MOAAIBIINX HAYKOBUX JTOCIIIJIKEHb.
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OBMEXEHHSA KOHCTUTYIIMHUX ITPAB I CBOBO/I JIIOJJUHA

[IpaBa mroauHU — 1€ 1i CyO’€KTHBHI MOXKJIMBOCTI CaMOCTIMHO, BUIBHO W
HE3JIEKHO BlJ IHIIKMX OCI0 BU3HAYaTH MIPY Ta CIOCIO BJIACHOI MOBEAIHKHA a0O BH
YCTaHOBJICHOI MOBEAIHKH, 1110 HE 3a00pOHEHA 3aKOHOAABCTBOM 1 HE MOPYIIYE MpaBa Ta
cBOOO/IM 1HIINX JIFOEH.

OOMexeHHs TIpaB 1 CBOOO/ JIFOJAUHU — 1€ 1HCTUTYT IpaBa, KU CKIAJAA€EThCA 3
BEJIMKOI  KUIBKOCTI  B3a€EMOIIOB’S3aHUX,  Y3TO/DKEHMX MDK  CO00I0  HOpM
KOHCTUTYIIHHOTO, KPUMIHAJIBHOTO, IIUBLILHOTO, aIMiHICTPATUBHOTO, €KOJIOTTYHOTO I
IHIIMX rajy3ei mpasa, Kl BCTAHOBIIIOIOTh MOPSIIOK, MMiICTaBH, YMOBHU, IPABOMIPHICTb,
MEXaHI3MH 3BYXEHHS 3MICTy ¥ oOcsary mpaB mtoguHu. KpiMm Toro, yci 1i HOpMHU
3aKOHO/IABCTBA JOTIOBHIOIOTHCS CYZOBOIO MPAKTUKOIO HAIIOHATBHUX CYIIB, & TaKOX
MPAKTUKOI €BPONENCHKOr0 Cy1y 3 IPaB JIFOJWHU.

He3Bakaroun Ha BUIIEBUKJIAJEHE, OCHOBHUM JIKEPEJIOM 1HCTUTYTY OOMEXEHHS
npaB moauHu € KoHCTuTyulist VYKpaiHM $SK HOPMAaTUBHO-TIPABOBUN AaKT BUIIOI
IOpUIMYHOL CHJIM Ta TpsIMOi [1i, KW yCTAaHOBJIOE BHXIJIHE U (pyHIaMEHTAJIbHE
MOJIOKEHHS: TIpaBa 1 CBOOOAM JIIOJMHU € HEMOPYUIHUMHU i HEBIAUYKYBAaHUMU (CTATTA
21 Koncrurynii Ykpainu); mij 4ac NpUHRHATTS HOBUX 3aKOHIB a00 BHECEHHS 3MiH J10
YUHHUX 3aKOHIB HE JIOMYCKA€THCS 3BYKEHHS 3MICTY Ta 0OCATY UMHHHUX IPaB 1 CBOOO
(crarts 22 Konctutyuii Ykpaiau) [1].

Sx moxna nobauntH, Konctutyuis YkpaiHu po3yMi€ IHCTUTYT OOMEKEHHS
npaB 1 cBOOO/ JIIOJIMHU Ta TPOMAJIIHUHA SIK 3BY>KEHHS 3MICTY W 00CSITy YMHHUX TPaB 1
CcBO0OO/I.

3aKOHOMABCTBO YKpaiHMW 3aKpillyitoe Ha KOHCTUTYLIHHOMY pPiBHI CYKYHHICTb

npaB, cBOOOJ Ta OOOB’SI3KIB JIIOJIMHM 1 TPOMAJsSHUHA, peajizallis sSKux 3abe3reuye
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(YHKIIOHYBaHHSA JIEP>KaBU 3 IEMOKPATUYHUX, COLIIAJIbBHUX Ta MPABOBUX MPUYUH. X0Ua
KOHCTHUTYIIIHI TIpaBa 1 CBOOOM MalOTh HAWBHUILY IOPUANYHY CHITY, OUIBIIICTH 3 HUX
He € a0COTIOTHUMU, OCKIJIBKHY X 3/[IHCHEHHS MOXe OyTH oOMekeHe 3aKoHOM [ 1].

[TpuitHsATO BUAUIATH TaKl BUIU OOMEXKEHHS MpaB JIOAUHU:

3a 00csrom — 1) 3arajipHi, sIKI MOXKYTh CTOCYBAaTHCSI BCiX MpaB 1 cBOOOA (K
BUMOTa TMPO HEMOpPYIIEHHA TpaB IHIMX JIIoAeH); 2) chemiaidbHi, SIKI
BUKOPHUCTOBYIOTHCS 100 JESKHUX MpaB 1 cBOOO (0OMEXEHHSs, 1[0 BCTAHOBJIIOIOTHCS B
YMOBaxX BOEHHOTO a00 HAJI3BHUYAMHOIO CTaHy, a TaKOX B IHTEpecax HaIllOHAIBHOI
Oe3rekH, 1 esiKi 1H1I1); 3) OKpeMi, CTOCOBHO MEBHUX IPaB.

32 MIACTaBOK0 OOMEXKEHHS Ha Takl BUAM, K NPABOMIPHE Ta HEMpaBOMIpHE
0OMEKEHHS IPaB.

3a MicIleM — OOMEeXEHHs, 10 MepeadavyeHi HalllOHAIBHUM 3aKOHOJABCTBOM, Ta
oOMeXeHHs, 110 nependadyeHi Mi>KHAPOTHUM 3aKOHOJIaBCTBOM.

32 3MICTOM MOXKHa BUJUIUTH OOMEXKEHHS, 10 Oe3MmocepelHb0 CIpSIMOBaHI Ha
3BYXKCHHS 00CSATY ¥ 3MICTY, Ta OOMEKEHHS, 1110 BCTAHOBIIOIOTH JI0JIaTKOBI yMOBH [3].

[HCTUTYT 0OMEXKEHHS MpaB 1 CBOOO JTIOJUHU Ta TPOMAJSTHUHA 3aKPIILTIOETHCA B
MDKHApOJIHIM HOpPMI TpaBa, a came B cTaTTi 29 3aranbHOi Jekiapallii nmpaB JIIOJIUHH,
BIIMOBITHO 70 SIKO1 Mij] Yac 3A1MCHEHHS CBOIX MpaB 1 CBOOO KOKHA JII0JIMHA TTOBUHHA
3a3HAaBaTH TUILKHM TaKUX OOMEKEHB, SIKI BCTAaHOBJIEHI 3aKOHOM BMKIIIOUHO 3 METOIO
3a0e3NeUeHHs] HAJISKHOTO BU3HAHHS M MOBArv mpas 1 CBOOOJ 1HIIMX 1 3a0e3MeueHHs
CIIpPaBEUIMBUX BHMOT MOpaji, TPOMAaJICBKOTO TMOPSAKY W 3arajJpHOTO J00pOOyTYy B
JEMOKpPaTHYHOMY CycniibcTBI [2]. CXOXi TMONOXEHHS 3HaXOAMMO B 0araThox
MDKHApOJIHUX aKTax, a Takok y KoHcTutyiii Ykpainu, 1o CBIAYUTh PO TaKUM MIAX1]
710 TIpaB JIFOIMHM, 32 SKOTO BOHM MOXKYTh OyTH OOMEXEHi JIUIIIE JIJIs 3arajJbHOTO Oyiara
B pa3i HEOOXITHOCTI ¥ AONUIBHOCTI. Taka JOKTpUHA Ta MPAKTHKA CBITOBHUX JCPXKaB €
MPUUAHSITHOIO Ta 3pO3YyMUION0, €(heKTUBHOI, X0Ua B JCSKUX BUIMAJKAX HA MPAKTHUIN U
MPU3BOJUTH J0 CYNEPEUHOCTEN MK 1HTepeCaMH JIFOJIMHU, CYCITUIBCTBA Ta JIEPKaBH.

MexaHi3M 1 MOpSAOK OOMEXKEHHS NpaB BHUXOAWUTH 13 MOJOXKEHb 3arajlbHOI
JeKJIapailii npas JIOAUHU, KOHKPETU3YEThCS MMPAKTUKOI €BPONENCHKOTO Cyy 3 MpaB

moauHu. Takuii MexaHi3M Mae Ha3By TPUKYTHHKA MPABOMIPHOCTI OOMEXEHHs IMpaB
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moauHd. Ha OCHOBI HBOTO IPYHTYETHCS MISUIBHICTH CaMOro €BpOINENWCHKOTO CyIy,
HAI[IOHAJIFHUX CY/IIB 1 311MCHIOETHCS MTPAaBOMIpHE OOMEXKEHHS MIPaB JIIOIUHU [2].

Taki oOMeXeHHS MJOMyCKAlOThCS 3 METOI0 OXOPOHHU 37I0POB’Sl Ta MOpali
HAcCeJICHHs, HalllOHAJIbHOI O€3MeKH, TEPUTOPIaIbHOI IIIJIICHOCTI JACp)KaBH, IMpaB Ta
cBO0O/ TPOMA/ISiH, @ TAKOXK OXOPOHU T'POMAJICHKOTO MOPSIKY, 3aM00IraHHs 37I0UYMHAM,
3’sICyBaHHS ICTMHHM IT1J1 4ac KPUMIHAJBHUX PO3CIIAYBaHb, SKIIO 1HIIMMH CIIOCOOaMHU
oTpuMmaTu 1HGOPMAIII0 HEMOXKJIMBO, IOMEPEIHKEHHSI PO3TOJIOMICHHS 1HdOopMaIlii,
oJiepkaHoi KOH(IIEHUIHNHO, a00 I MIATPUMAaHHS aBTOPUTETY W HEyNEepeaKEeHOCTI
IpaBOCY/IS.

MeToro 00MeKEeHHsSI KOHCTUTYLIMHHUX MpaB 1 CBOOOJ JIIOJMHU 1 TPOMaJIsSTHUHA 3
UX TMPUYUH € BCTAHOBJEHHS BIAMOBIAHOTO OajlaHCYy MIXK 1HTEpecaMu JIIOJEH,
CYCHIBbCTBA Ta JepikaBH [5].

BignoBigno no vyactunu 2 crarti 10 KoHBeHIlil npo 3axycT mpaB JIOJUHUA Ta
OCHOBOITOJIOXKHUX CBOOOJI, 3/IICHEHHSI CBOOOJ| JIIOJUHU Ta TPOMAJITHUHA, OCKUIbKU
BOHO TIIOB’S3aHE 3 OOOB’SI3KaMHM I BIAIOBIJABHICTIO, MOXE IJISTAaTH TaKUM
OOMEKEHHSM, 10 BCTAHOBJEHI 3aKOHOM 1 € HEOOXITHUMHU B JEMOKPATUYHOMY
CYCIUIbCTBI B I1HTEpECAaX HAIIOHATBHOT OE3MEeKH, TEePUTOPIaTbHOI ITICHOCTI abo
IPOMAJICHKOI Oe3MekH, I 3armo0iraHHs 3aBOPYIICHHSIM YH 3JI0YMHAM, JUISI OXOPOHU
3I0pPOB’S YM MOpaJIl, IJIs 3aXUCTy pemyTallii 4u MmpaB 1HIIMX 0ci0, NI 3amoOiranHs
PO3rOJIONICHHIO KOH(D1IeHIIHHOT 1HpopMallii ado s MIATPUMAaHHS aBTOPUTETY W
0e3cTOpOHHOCTI cyny [4].

OOmexxeHHsT TMpaB 1 CBOOOJ JIOAWHH € HEOOXITHUM CKJIQJHHUKOM IPaBOBOI
CUCTeMH OYIb-sIKO1 JIep’KaBU Ta Cy4acHOTO CYCHIBCTBA, IO 00 €KTUBHO 3yMOBIIOE
HOTro 3aKOHOZABYE BPETYJIOBAaHHA 1 CTBOPEHHS OKPEMOIro IHCTUTYTY IIpaBa
MDKTaJTy3eBOr0 Xapaktepy. Taki oOMEXEHHsI MOBHHHI MaTH TPABOBUM Xapaktep 1
HaKJIaJaTUCs JIMIIE BIJMOBIJHO JO 3arajilbHOr0 1HTEpPECy — HaIllOHaJIbHOI Oe3IeKH,
MPaBOMOPAIKY, 3aXUCTy HOPM MOpPaJli, 3aXUCTY TMpaB 1 CBOOO 1HIIOT JIOJUHU, KOJIU
MpaBo 1HIIOI JIOAWHW B MpaBoMipHOMY Oananci mepeBaxkae. [IpaBoBa mporeaypa
HaKJaJeHHs OOMEXeHb T[OBMHHA TIOJAraTd B  3aCTOCYBaHHI  TPUKYTHHKA

MIPaBOMIPHOCTI OOMEKEHHsI MpaB JIIOJUHU, KU € JOCATHEHHSM Cyd4acHOi MpaBOBOi
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HAyKW Ta CyJ0BOI MpakTUKW. HaBiTh 3 aKTUBHUM PO3BUTKOM CYCHIJIBCTBA Ta MOSIBOIO
IpaB YETBEPTOTO IMOKOJIHHSA TaKUl MeXaHi3M He BTpadae CBO€i €(pEKTUBHOCTI M
MPOJOBKYE MiSATH, IO CBIAYUTH MPO MOro €(pEeKTUBHICTH 1 TapaHTy€e HEMOPYUIHICTbH
NPUHIIMITY BEPXOBEHCTBA IpaBa IiJ] Yac BHUPINIEHHS KOHKPETHHUX CIIpaB II0JI0
0OMEKEHHS MPaB JIIOIUHU.
Cnucok BUKOPUCTAHUX JIAKepeJ1:

1. Konctutymis Ykpainu: npuiinara Ha 5-i cecii BepxoBnoi Pagu Ykpainu
28 uepBHs 1996 poky. Bioomocmi Bepxosnoi Paou Yxpainu. 1996. Ne 30. Ct. 141.

2. 3aranpHa gekiapaiiss npaB JoauHu Bim  10.12.1948 Ne 995 015.
Bepxosna Paga Ykpaiau. URL: https: zakon.rada.gov.ua/laws/ show/995_015#Text

3. Cninsko T.M. IlpaBoBi mifgcTaBu OOMEXEHHs peasizallli mpaB i cBOOO
nroaunu Ta rpomagsaraa. URL: http://dspace.nlu.edu.ua/bitstream/15153/1/Slinko.pdf

4, KonBeH11is1 po 3axucCT MpaB JIIOAUHU Ta OCHOBOIOJOKHUX CBOOOJ Bij
02.10.2013 Ne995 004/ Bepxona pana VYkpainu. URL:
http://zakon.rada.gov.ua/laws/show/995 004#Text

5. Camoryra A.B. IIpaBomipHe 0OMEXEHHSI KOHCTUTYLIMHUX MpPaB 1 CBOOO
JOJWHA W TPOMaJsHUHA: CyYacHUM CTaH JOCIHiKeHb mpobnemu. [lpaso i

cycninoemeo.: naykosuil scypuan. 2010. Ne 6. C. 72-76.

/3eeeniox M. B.,

KaHouoam puoudHux HayK, CMapuiull 6UK1aoay
Kagedpu nyonivHo2o YynpaeiiHH ma aOMiHICMPYE8aHHS.
Binnuybkoeo oeparcagrnozo nedazociunozo yHieepcumenty
imeni Muxaiina Koyrobuncovkozo

BIIJIUB CEPBICHOI MOJIEJII CYYACHOI JTEP)KABU HA
®YHKIIOHYBAHHS IPABOOXOPOHHOI AISJIBHOCTI
ctpyktypu. Ilotpeba ywacti B  TJ00albHOMY  YOPaBIiHHI, JOMIHYBaHHS
TOPU30HTAPHUX  KOMYHIKalld  HAJ  BEPTUKAIbHUMH, PO3MUTTA  KOPJOHIB,
(dyHKIIIOHATIBPHE JIeJIeTyBaHHS Ta Oarato 1HIMX ()EHOMEHIB, CIYTYIOTh SICKpPaBUM

CBIJUEHHSM Ha KOPUCTh TOTO, IO TPAAULINWHI YSIBJICHHA MOpPO Te, KO € I
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(GyHKIIOHAIbHA CTPYKTYpa, BTpayaloTh CBOIO €BPUCTUYHY IiHHICTH. Came BTpata
AepxkaBoro (PYHKIIOHAIBHOT MOHOIIOMNIT BEIE /0 MOSIBU HOBOTO THUIY JI€P)KaBH, SKUN
SKHaMKpalle BiIMOBiAa€e MoTpedaM CydyacHOTO CYCHIJIBHOTO PO3BUTKY, — CEPBICHOI
JIEp>KaBH.

Tpancdopmariiiftii mporiecu, Mo BXKE KijdbKa NECATWIITh TPUBAIOTh B YKpaiHi,
CIIPUSIIOTh CTAHOBJICHHIO YKPATHCBHKOI JIE€pKaBU SIK TTOBHOIIPABHOI €BPONECUCHKO1
Kpainu. Bumoru, mo BuUCyBae 10 Hac €BPOIEWCHhKA CHUIBHOTA, CIPSAMOBAHI Ha
pedopMyBaHHS YCIX OpraHiB JepXkaBd, TpaHcpopMmalilo YKpaiHM B HalpsIMKY
BIIPOBA/KEHHS KOHLIEMLI CEpBICHOI JAep:KaBH, MPU3HAUYECHHSAM SIKOI € HE MPUMYC Ta
KOHTpPOJIb, a 3a0€3ME€UYEHHsI COLIAJIbHOTO KOMIIPOMICY, MOM SKIIEHHS Ta MOJ0JIaHHA
COLIIAJIbBHUX KOH(IIKTIB, 1€ OpraHu BJIAJU € HE TUIbKU IHCTPYMEHTOM JEPKaBH, ajne i
3aXUIIAI0Th [IpaBa, CBOOOIU Ta 3aKOHHI IHTEPECH CaMe TPOMA/IsH.

Cama co0oro i7es cepBiCHOI JEp:KaBM HE € HOBOI, OCKUIbKM Ime 3 XVI crT.
MIOYMHAE YTBEPAKYBATHUCS €BPOIEHCHKA MOIITUKO-IIPABOBA JOKTPUHA, B AKIH CYTHICTh
Jep>KaBU TIOB’S3YEThCS 31 CIAYXKIHHSAM CYCIHUIbCTBY (11€ JOKTPHHA, II0 BUHUKJIA SIK
KyJabTypHUi pesynbtaT Pedopmarii). OgHak juine y Hall yac Jep)kKaBd MOYMHAIOTh
CTaBaTH MO-CIPaBKHbOMY CEPBICHUMH B Cy4aCHOMY PO3yMiHHI 1IbOTO ciioBa. Cepaic,
TOOTO MOCyra, Ma€ MICII€ JIUIE TO/Al, KOJIU BOHA HAJIa€ThCSl HA OCHOBI palliOHAIBHOL
PUHKOBOI JIOT1KH, TOOTO KOJIM B OTPUMYBaua I[i€i MOCIyTH ICHY€E BUOIp: OTpUMYBATH ii
YH Hi, 1, 10 OUIBII Ba)KJIUBO, - BT KOro. A 110 KIHIM XX CT. JIepKaBH 37e01IbIIIOT0O
OyJIM MOHOMOJIICTaMH y peatizaliii OUIbIIOCTI MyOJIYHUX (QYHKIIIH, KO HE OpaTH 10
yBaru (yHKUIi MicueBoro camoBpsiayBaHHs. Ll (yHKLIOHaNbHAa Moneab HE MOXKe
pO3IIIAIaTUCA K CepBICHA, OCKUIBKM MOHOIOJIbHA peani3aiis QyHKIii, Hexall HaBITh
3 IIEBHUMU BJIACTUBOCTSAMH IIOCIIYT, HE € MIOCIYroro [1, 164].

OpHak CbOTOJHI, KOJM BiIOYBA€THCS JEMOHOIOMI3AIls JAepKaBU Maike B yciX
HanpsMax i1 (YyHKI[IOHYBaHHS - BiJ 30MpaHHS MOJATKIB 1 MUT, BUKOHAHHS CYIOBUX
pillieHb 110 3AIMCHEHHS TIOKapaHb 3a 3JIOYMHU - BUHUKAE CBOEpiTHA TyOIiyHA
KOHKYPEHLIISI MDK JI€pP)KaBOI0 Ta IHIIMMHU COLIaJbHUMH CTPYKTYpaMHu, SIKI MOXYTb

3M1MCHIOBATH Ti K cami QyHKIII1, OJHAK MOJACKOIN Ol ePEeKTUBHO W pallioHaILHO 3
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€KOHOMIYHOI ¥ opraHizamiiHoi Touku 30py. Came TOMY CTaHOBJICHHsSI CEpPBICHOL
Mojieni GYHKITIOHYBaHHS 1€ KaBH B1IOYBA€ThCA JUIIIE 3apas.

KitouoBUM MOHATTSM y paMKax TEOPETUYHOI (PYHKIIIOHATHFHOI MOJIET CepBICHOT
JIEp>KaBH € TIOHATTS MOCIYTU. Y IEMOKPAaTUYHUX CYCIIJIbCTBaX MOCIYTH - 1€ (QyHKIIII,
mo JI0OpOBIIRHO TepenaHi BIaji TPOMAASHCHKAM CYCIUIBCTBOM, SIKI OCTAaHHE
(di"aHCcye (depe3 MoJAaTKH) 1 KOHTPOJIIOE X BUKOHAHHS IIJIIXOM BUKOPUCTAHHS PI3HUX
MEeXaHI3MIB 3JIMCHEHHS MPsAMOi 1 OMOCEepPEKOBAHOI JEMOKpaTii, Ha PI3HUX PIBHAX
CYCIIUJIBHOTO JKHUTTS - BiJ 3arajpbHOAEpKaBHOTO 10 MicueBoro. Kpim Toro, y
HEOOXIIHUX  BUMNAJKaX CHOUIBHOTH TpPOMaJsiH  4Yepe3 OpraHu  MICLEBOI0O
CaMOBPSAYBaHHS, TPOMAJCHbKI 00’€qHaHHsA, O€3MpUOYTKOBI OpraHizauii TaKOX
HaJIal0Th MOCIYTU HaceleHHI0. BogHovac cuTyalis 3alexuTh BiJ Tpaaullii, 3araibHo1
KyJIbTYpH HACEJICHHS, IOCBIIY I€PKABOTBOPECHHS Y TIM YM 1HIIINA KpaiHi.

Hanpuknan y Benukiii Bpuranii, BumineHo 40 ocHOBHHMX cdep aep:KaBHUX
MOCIyr, HaJaHHSA SKUX KOHTpoitoeTbest  Kabinetom  wmiwmictpiB. s ix
periiaMeHTyBaHHS PO3pOO0JIECHO BIAMOBIIHY KUIBKICTh TaK 3BaHUX XapTid, KOXKHA 3
SKUX BCTAHOBIIIOE CTAHAAPTH MOCIYT, SIKI MOKE OJCPKATH CIOXKUBAY BiJ] KOHKPETHHUX
JIep)KaBHUX YCTAaHOB Yy Takux cdepax, sSK OCBiTa, coIllagbHe 3a0e3MeueHHS,
MpaleBIalTyBaHHs, BIAMOYMHOK, ONMOAATKyBaHHSA Ta 1H. [2, ¢. 85].

3aragoM 1HCTUTYT JEP’KaBHUX TOCIYT € JOBOJII TOIIMPEHUM 1 PO3BUHEHUM.
Onnak OUTBII IIKABOKO € TMpo0OsieMa CIIBBIIHOIICHHS JEp)KaBHUX TIOCIYT 13
nepkaBHUMHU (QyHKIIsIMU. Tak, HAMpPUKIIAJl, Y4 MOXKHA CKa3aTH, M0 OyAb-sKa QyHKIIS
JIep>KaBH, HaBITh Ta, IO HAJEXKHUTH 10 MIHIMAJIBHUX, MOXKE peanizoByBaTucsa y Gopmi
nociyr?

Ak ysABISIETBCSA, BIAMOBIAL HA 1I€ MUTAHHS CHIiJ IIyYKaTH Yy IUIONIMHI 3MIHU
napajurMy y CIPUMHATTI POJIl cydacHoi AeprkaBu. Hampukian, ime miBCTOMITTS TOMY
CKJIagHO Oysio coOl ysSBUTHU CHUTyallito, Koiau O peamizaiis OOOpPOHHOI (PYHKIT
po3KpuBanacs uepe3 iaero mnociayr. OJHaK y CydacHOMY CBITI yce OLIbIIOro
MOIIMPEHHs Ha0yBa€ MPaKTUKa 3aCTOCYBAaHHA MMPUBATHUX BIMCHKOBHUX OpraHi3allii, sKi

OepyTh y4acTh y YHCJICHHUX 30pOMHUX KOH(DIIKTAX HA CTOPOHI TUX UM THIIUX JIEPIKaB.
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JlocmiKyroul TEOPETUYHO - TPABOBI 3aCa Iy MPaB JIOJUHU B Cy4YaCHUX YMOBAX,
HE MOXJIMBO OMHHYTH TpaHC(hOpMaIlito TPaBOOXOPOHHOT PYHKIIIT Iep>KaBH.

[IpaBooxopoHHa (GYHKIST MOXE CIyryBaTH HaMOLIBII SCKpPAaBUM MPHUKIAIOM
TOT0, SIK CYCHIJIBCTBO BUPOOJISi€ IHCTPYMEHTH CaMO3axUCTy Ounblne eheKTUBHI, HIK
odiriiHa TPaBOOXOPOHHA CHCTEMA, sIKa B YKpaiHi mepedyBae y MepMaHEHTHIN KpH3i.
Croroani B Ykpaini icHye Ounbiie 10 THC. IpUBAaTHUX OXOPOHHMX KOMIIaHIH, sIKI HE
JUIIe 31HCHIOIOTh OXOPOHY BUPOOHUYHUX MPUMIIICHB, 0()iCiB KOMITaHIH 1 TOMENIKaHb
okpemMux (I3UYHMX o0ci0d, a ¥ HaBITh NATPYJIIOIOTh BYJIUII 1 3a0€3MeYyl0Th
MPaBOMOPSAIOK, B3aEMOJIIOYM TIpU 1bOMY 3 O(iliiHUMU opraHamu y pasi
npaBomnopyieHHs. [{ikaBo, 110 BUKOPUCTAaHHS MPUBATHUX OXOPOHHUX KOMIAHIN MOKU
[0 HE MPHUBEIO JO0 IMEPEOCMUCICHHS MPaBOOXOPOHHOT (YHKIIT SK IMOCIYTH, IO
HAJAEThCS JICPXKABOIO. Y BITYM3HSHIN JIEpKABHULIBKIA TapajaurMi MPOJIOBKYE
JOMIHYBAaTH 1/ied, 110 MPABOOXOPOHHA [ISJBHICTb € BHUHSATKOBOIO MOHOIMOJIEIO
JIep>KaBH, X0ua 1€ B’Ke JJaBHO HE TaK. YKpaiHChKa Jiep kKaBa HACIpaB/i aBHO Mporpasa
1€ KOHKYPEHTHE I0Ji€ MPUBATHUM KOMIIAHISM 1 3pOCTA€ PU3MK, LIO ii MOCIYTH CKOPO
OyIyTh HEMOTP1OH1 B3arami [1, 171].

OTxe, 3 OIJISIAY HA 1€, BAPTO 3pOOUTH MTEBHI BUCHOBKH:

10 Tepie, BIIOYBAETHCS 3MIHA OPIEHTUPIB Y JAEprKaBl: BUHUKAE PO3YMIHHS TOTO,
[0 JIepKaBa ICHY€ JIJIsl JIIOJIMHU, a HE HABIAKH, TOX JEp)KaBa MOBUHHA «CITYKUTH,
TOOTO HaJaBaTW TE€BHI OOOB’SI3KOBI TIOCIYTH, TEPETBOPIOIOYUCH HA «CEPBICHY
nepkaBy» — MocTradajibHUKa myoaiuaux mocayr [3, 10].

Mo JApyre, cepBicHa JepkaBa (YHKI[IOHYE Ha KOHKYPEHTHIN OCHOBI.
JleMoHomnomi3amis GyHKIN BeJe 10 MOSIBU aJbTEPHATUBHUX CYyO €KTIB HAJaHHS THX
MOCJIYT, SIKI paHille Mald BUHATKOBHM craryc (yHKIIN aepxaBu. 3apa3 pO3BUHEHI
IPOMAaJIIHCHKI CYCHIJIbCTBA MOCTYMOBO 1HCTUTYLIMHO BUTICHSIOTH J€PKaBy;

10 TPETE, CEepBICHA Jiep)KaBa MOBHMHHA IEPEIOBCIM HaJaBaTU Ti MOCIYTH, SKi
CYCIIUJIBCTBO 3arajoM abo OKpeMi COIliajbHI TPYIH HE MOXYTh OTPUMATH CAMOTYKKHU
Bl IHINIUX I1HCTUTYTIB. IgeThcs mpo Te, MO0 JAepkaBa Ma€ HAIaBaTH TOCITYTH
HE3aXUIIEHUM BEpPCTBAM HACEJIEHHS, 00 KOMIIEHCYBAaTHU HEPIBHICTh MOXJIMBOCTEH y

JOCTYTI1 710 TIOCIIYT;
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no uyerBepre, (QYHKIIOHYBAaHHS CEpPBICHOI JE€p)KaBU  BiAOYBa€eTbCsi B
CUTYaTUBHOMY PEXKHMi, IO JAa€ 3MOTY IIBHIIIEC aJanTyBaTH aJTOPUTM YXBaJCHHS
pIllIeHb 10 KOHKPETHOTO BUMAAKY. 3BIICH W BIIXiA B II00ATHHUX BCEOXOTLTIOIOUUX
cTpaTeriii 1 IUIaHiB MiM, IO ChOTOJHI CTa€ yce OUIbII MOMITHUM Y JIepKAaBHOMY
yIpaBIiHHI.

Ile 3ymoBItoe (popMyBaHHSI HOBOI MapaJUrMH JICPKABHOCTI, sika O OLIBIIT TOYHO
BiJloOpaXkaia METy JIep)KaBH 3a CydacHOi J0OM, a TakoX TI METOAH, SKHUMH IIl I
MOXYTb OyTH TOCSATHYTI.

[lepexin o ¢yHKIIOHATBLHOI MOJIETl CEPBICHOI JEpXKaBU €, SIK YSBISETHCS,
nuTaHHaM dacy. CydacHa JiepkaBa 3a OKpEMHUMH IMOKa3HUKaMU HE MOYKEe KOHKYPYBaTH
3 CaMOOpraHi3alli€l0 CYCHIbCTBA, SIKE 3a JOMOMOIOI0 TEXHOJOTIYHOTO MPOPUBY
OCTaHHIX JCCATWIITh HaOyJI0 MOXJIHUBOCTI IIBUAKO Ta €(QEeKTUBHO JOJIaTH
pPI3HOMaHITHI HpoOsieMHl cuTyauii. Jns VYkpaiHum 1e € 0coOJMBO aKTyallbHUM,
OCKITbKM YKpaiHChKa JeprKaBa yce IIe OPIEHTYETbCS Ha 3acTtapiiii (yHKIIOHATBHI
Mozeli, OTpuMaHi y cmaaok Bix PagsgHcekoro Coro3zy. YKopcTka uUeHTpami3anis
VIOpPAaBIiHHS, HU3bKa €()EKTUBHICTh M 1HEPTHICTH JEPKABHOTO arapaTy, HeMMOBIpHa
MOpaJibHa  3aCTapulicTh METOJIIB  JICPKABHOTO  YIPaBIIHHA W  NPUAYIIEHHS
HIIIIATUBHOCTI HAa MICHAX TMOPOPKYIOTh CHUTYaIlilo, KOJIM JIepXaBa MPOJOBKYE
TPUMATH Y CBOIX pyKax sKkomora Ounbiie (pyHKIlINH, HABITh HE MAlOUU PEeaIbHOI 3MOTH
iX HaJeXHO peani3yBaTd. AJie MU OJIHO3HAYHO MOXXEMO CIIOCTEPIraTv MOYaTOK 3MiH,
AK1 Ha MPEBEJIMKUH Kallb CIPOBOKYBAJIM CaM€ CBITOBA IMaHJIEMisl Ta BOEHHA arpecis B
VYkpaiHi, 1O 3yMOBWIO PO3BUTOK Ta aJamTaiild 0 CYYaCHHX TEXHOJOTTYHHX
aThopM.

CnucoKk BUKOPUCTAHHUX JIKEPeJI:
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Monunna A. C.,

Kanouoam icmopudnux Hayx, cmapuuii 6uxiaoay Kkagheopu
8cec8imnboi icmopii Binnuybko2o 0epacasnozo neoazociuno2o
yHieepcumemy imeni Muxaiina Koyobuncvko2o

Mamywox I. C.,

acnipanmka Kageopu 8cecsimuboi icmopii

Binnuybko2o oeparcasrnoco nedazociunoco yHieepcumeny
imeni Muxaiina Koyobuncovkozo

INPABO BUKJIAJJAYIB I CTYJAEHTIB HEJAT'OI'TYHUX BAUIIIB YPCP
HA KHUTJIO (cepennna 50-x — nepma nosiouHa 60-x pp. XX cr1.): HA
MATEPIAJIAX TOALJLJIA

Koxxuuii rpoMajssHUH 1 4JieHH WOro ciM'i Ha 3aKOHHOMY piBHI MarOTh IPaBO
3aiiMaTH 1 BUKOPUCTOBYBATHU MEBHE KUTIO. Jlep:kaBa Oepe Ha cebe 000B'SI30K CIpUiTU
rpoMajisiHaM y BUPIIICHH] iXHIX KUTJIOBUX MPoOJieM Ta 3a0€3MeUeHHS M MOKIIUBOCTI
0e3MepelIKOAHOTO MPOKUBAHHS Y JKUTII, SIKE BOHU 3aiimMaroTh. lle mpaBo BU3HAHO y
«3aranpHIN Aekjapailii TpaB JIOAUHW», a TakoXK y «MiKHaApOJHOMY MaKTi PO
€KOHOMIYHI, COLllaJIbHI Ta KyJbTypHI npasa». Lllogo nepuoro nokymeHTy, skuii OyB
npuitHsatuii ['enepansuoto Acambneero OOH 10 rpymas 1948 poky, T0 y cT. 25
3a3HAYAETHCS, 110 «KOXKHA JIIOAWHA Ma€ NPaBO HA TaKUW IKUTTEBUU PIBEHb,
BKIJIIOUAIOYU 1Ky, ONAT, KHUTJIO, MEIWYHUN JOTJSA Ta HEOOXigHe coIliaibHe
o0CIyroByBaHHs, KWW € HEOOXITHUM JUIsl MIATPUMAHHS 370pOB'A 1 100OpoOyTy ii
camoi Ta ii ciM'i, 1 TpaBO Ha 3a0e3MeueHHs B pa3l 0e3po0ITTs, XBOPOOHU, 1HBAIIAHOCTI,
BIIBCTBA, CTAPOCTI UM 1HILIOTO BUMAAKY BTpaTH 3ac001B 70 ICHYBaHHs uyepe3 He3aleKH1
Bi Hei ooctaBuam» [1]. Ct. 11 (1) MixkHapoaJHOTO MaKTy MPO €KOHOMIYHI, COLIANbHI
Ta KyJbTYpHI MpaBa TaKOX TapaHTye NpPaBO HA JKUTJIO SIK YacTUHY IpaBa Ha

HAJIC)KHUH PIBEHb KUTTS [2].
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VY Hamni ctaTTi MU MOKaXXeMO SIK BHILl€3a3HAYEHE peasTi30BYBAJIOCS Ha MPAKTHII
y CepeloBHINN TeAaroriyHuX 3akianiB Bumoi ocBith [lomimns (BiaHUBKMIA 1
Kam’sinenp-IloninbChkuii meAaroriyHUi iIHCTUTYTH) Y POKH XPYIIIOBCHKOT «B1IJIUTH.

Y 50-x pp. HE3aAOBUILHUMU Oynau MOOYTOBI (OCOOJMBO KBAPTUPHI) YMOBHU
gactTHM BuKIanadiB  Kam’sHernp-Ilonimecbkoro memincturyty. Y 1953 p. 20
BUKJIQ/IaviB TIEIIHCTUTYTY MPOXKHUBAIM Yy KIMHAaTax TYpTOXUTKY [3, apk. 120]. 13
BepecHs 1954 p. Ha 3akpuTOMy MapTiiHOMY 310paHHI TEPBHUHHOI MapTIAHOI
oprasizaiii NeAIHCTUTYTY WIILJIOCS Hpo Te, MO Y 24 KIMHATaX Y TYPTOKHUTKY CTYJEHTIB
(mo Bysn. Jleninrpajacekiid, 31) 3aiimManu BUKIanadi, a YaCTMHA CTYJCHTIB, SIKi TOCTPO
noTpeOyBalK T'ypTOKHUTKY, )KAJIU HA NPUBATHUX KBapTtupax [4, apk. 44]. [lokpaumru
iXH1 KBapTUPHI YMOBH, a TAKOX PO3LIUPUTHU >KUTIOBY IUIONLY JJIS CTYJAEHTIB IUPEKLIIS
THCTUTYTY HE MaJia HisIKOi 3MOTH Y 3B SI3KY 3 BIJICYTHICTIO )KUTIIOBOTO (POH/TY B MICTI.

KepiBHunTBo BHIly Hamarayiocs 3a0€3MeUnTH >KUTIOBOIO TUIOMICIO BUKJIAIadiB.
[TapTOropo HeomHOPa30BO 3BepTasiocss 10 cekpetaps obkomy KIIY bermu 3
MPOXaHHSIM TOCHPUATA B OTPUMAaHHI KUTIOBOI IJIONI JJsI BUKJIAAadiB, 10 Oyio
nepeadadyeHo OJHUM 13 pimeHb Oropo ookomy KIIY. JlupekTop 1HCTUTYTY YacTo
CTaBHB I1I¢ MUTAaHHS TMEpeJ MICBKUMH MApTIMHUMU 1 PaasTHCBKUMHU OpTaHi3aIlisiMH.
JInme y 1953-1954 n.p. BHepiie ynpoAoBX MaiKe ABOX POKIB BUII OTPUMAB YOTHPHU
KBapTUpHu, sKki Hajganu Bukiagadam J[. Humbamioky, O. boiiky, II. Poxiny,
M. bpununy [4, apk. 76]. 25 kBiTHa 1962 p. Ha cniubHOMY 3aciiaHHl TMapTOOPO 1
MICLIKOMY TMEIIHCTUTYTY OOTOBOPWJIM 1 3aTBEPAWJIA KaHAMAATYPU Ha OTPUMAaHHS
KBapTUp y OyAMHKY CUIbCHKOTOCIIOAAPCHKOTO 1HCTUTYTY. IIporosocyBanu 3a HanaHHs
kBaptup C. buteupkomy, @. Iletnsaky, O. Crenenky, M. JI1o61, P.Pocrtukycy,
A. CaBenky, A. Kasumipoy, T. Jlo6aHoBiii-ConiTbko. BogHouac, yxBaauiau IpoCUTH
MICBKY KOMICIIO IO PO3MOJITy KBapTUP 1 MICBKBUKOHKOM 3aTBEPAWTH Ha3BaHI
KaHUJIATYPH Ha OZICpKaHHs KBapTup [5, apk. 24-27].

[Mlono BixHUIBEKOTO TEAIHCTHUTYTY, TO, Ha ajb, NAaHWUX, SKI CBITYWIA IIPO
3a0e3MeYeHHs J)KUTIOM BHUKJIaJauiB, IPUHAWMHI, TOKH LI0 HAaM BUSBUTU HE BAAJOCH.
MoskeMo CchporHo3yBaTH, IO Yy LbOMY 3aKJajl CTaHOBHILE OYyJlO0 HE KpalluM,

3Ba)Kalo4yM Ha Te, 1110 BinHuis Oyna 00JacHUM LIEHTPOM 1 BUIBHOTO KHTIOBOTO (POHIY
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TyT Oyno He Oarato. Ilpo 1e, 30Kkpema, cBiguaTh mpoOjeMa 13 3a0e3MeueHHSIM
KUTIIOBOIO TUIONICIO CTyJeHTIB. CTaHOM Ha BepeceHb 1954 p. Micllb Y TypTOXUTKY
Oyno nume 220, a mepelik 0axaroynx NPOoXKHBATH TYT cTaHOBUB moHaa 900 ocib [6,
apk. 165]. 3HauHa KUIBKICTh CTYJICHTIB BUMYIIIEHA BUHAWUMATH «KYTKW» y MPUBATHUX
KBapTUpax. 3 HUMHU MPOBOJIWIM BIAMOBIAHY POOOTY, siKa 3BOAMIACS 10 TOTO, IO
ariTaTopu TPyI, KOMCOpru, Mpodoprd BiABIAyBadud CTYACHTIB Ha KBapTUpax 1
3HaloMmuiiucs 3 ix mnoOyroBumu ymoBamH. J[lupektop iHctutyTy O. TKaueHko:
«HeoOXi1HO BU3HATH, IO 1A AUIBHUIL poOOTa CTYAEHTIB HAWOLIbII BiAcCTala 1
notpedyBajia JOKOPIHHOTO MOKpAIlleHHsI Y HOBOMY HaBYaJlbHOMY potii» [7, apk. 81].
Cranom Ha 1955-1956 H.p. muTaHHA TpO 3a0€3MEUYECHHS CTYACHTIB T'ypTOKUTKOM
3anumanocs OyTh He po3B'a3aHuM. Kutiom B mepury depry 3al0e3nedyBajia THX
CTYJICHTIB, SIKI BII4yBaJId 0COOJMBO MOTpeOy. binbiiicte micip Oylio BiABEACHO IS
CTYJEHTIB (p13MKO-MaTeMaTUYHOrO (pakynprery. I 'ypTOKUTOK Mir BMicTUTH jauiie 200-
225 oci0 [7, apk. 81]. Hapemri, nume y 1961-1962 wH.p. yacTkoBO mpoOiemy i3
CTYZICHTCBKUM JKHATJIIOM OyJI0O BHPIIIEHO, KOJIM BBEIU B JIF0 HOBUM TypTOXHTOK [8,
apk. 6]. Ognak y 1962-1963 H.p. KepIBHUILITBO 3aKjajy BHUPIIMICHO 3IMCHUTH OOMiH
CTaporo TYPTOXHUTKY HA YaCTUHY NPUMINICHHS OYJIHWHKY, Yy SKOMY pPO3MIIIEHUN
1HCTUTYT (y 1M YacTHHI OyAUMHKY paHilie OyB 3aJI3HUYHHA TEXHIKYM), y pe3yJbTaTi
yoro 3BO po3mmpuB IUIONI MiJ HAaBYAJIbHI 3aHATTS 1 ACIIO 3MEHIIUB IUIONILY ITiJT
TYPTOKUTOK. TakuM YMHOM, SIK 3a3Hayanocs y 3BITI 3aKjiaay 3a Ied piK, «iCHyroua
oA MiJ TYPTOXKUTKKA HE 3aJ0BOJIbHSE TMOTPEOM 1HCTUTYTY Yy 3a0e3leueHH1
CTYJICHTIB XUTIIOMY» [9, apk. 4].

Jlaneko He kpamum Oyio cranoBuile y Kam’suui-IlToginscekomy. ¥V 1953 p. y
TYPTOXHUTKAX MEIIHCTUTYTY MemKaiu 357 cTyneHTiB. 718 CTyneHTIB MpoKKWBaIM Ha
MPUBATHUX KBapTUpax, 3 skux moHag 500 «3HIMamm KyTKu». 3 YHCiIa TUX, XTO
BUHaMaB U0 (390 0ci0) oTpuMyBaJId IPoOIIOBY JomoMory y po3mipi 30 kp0. ais
omiatd 3a mpoxkuBaHHS [3, apk. 120]. V 1958 p. y 3aknani ¢yHKIIOHYBaIH TPHU
TYPTOXHUTKHU: OAMH — 1O BYJ. JIeHiIHrpaacekiii, 64; apyruit — no TabipHii, 45 1 TpeTii
— 1o Jleninrpaacekiit 31. B rypToXUTKHM TPOBENX €IEKTPOOCBITICHHS Ta CTBOPUIH

HOpMaJbHI TemmepaTypHi ymoBu. TyT Oynu oOnanHaHi KIMHATH BIANOYUHKY,



36

«MOOYTOBKWY», 7€ MEUIKAHII Majyd MOXJIMBICTh IIOACHHO TOTYBaTH rapsuy Ky, AJis
YOro 3a PO3MOPSKEHHSIM pPEeKTopa IM BUIULIIM HIOJECHHO IPOBa, 130JSATOPH JJs
XBOpHUX, KaMepu AJisi 30epiraHHsl OCOOMCTHX pedeil 1 MPOJIYKTIB CTYACHTIB, a TaKOXK
OPUMIIICHHS IS mpaiibHi. Jlo iX mociyr Oyiau paaioMOBIEHHS 1 MEAUYHUN ITYHKT.
BuxoBaHIliB iHCTUTYTY Ha PiBHI 3 MICBKHM HAacCeJICHHSIM OOCIyroBYBaJlU MOJIKJIIHIKA,
MalCTEepHSI 3 PEMOHTY B3yTTS Ta onary. BOHM Tpuuli Ha MicAllb OpPraHi30BaHO
IPOBOJWIIM TIOBHY CaHITapHy OOpOOKY MOCTUIBHOI O1M3HM, IIOTHOKHS BIIABITYyBald
MicbKY Ja3Hio [10, c. 161].

Y 1962 p. 3aranbpHa III0IIA I'yPTOKUTKIB CTAaHOBUIA 3224 M2, y AKMX HPOKMBAIN
428 ctynentiB; y 1963 p. — BignoBigHo 44111567,y 1964 p. — 4411 (xuTioBa mioma
2836 M%) 159211, c. 42].

[{ux mutomy Oyno HEAOCTaTHRO. Y KIMHATaxX I'YPTOXKHUTKIB CIIOCTEPIraocs BEJUKE
nepeHacesneHHs. ToMy KEpIBHUITBO NEAIHCTUTYTY 3MylleHe Oyio Opatu Ha
030pO€HHS MPAKTUKY YKJIAJE€HHS JOTOBOPIB OPEHJM YACTHHM WIKUIBHUX HPUMIILIEHb,
Hanpukiaa, mkoau Ne9 [10, c. 161].

Y BepecHi 1963 p. Ha 3BITHUX MapTiHHUX 300pax WILIOCS MPO TE, IO «BEIIUKY
IIKOAY BUXOBHIA POOOTI MPUHOCHIA TOCTpa HECTaya TYPTOKUTKY Uil CTYACHTIB, Y
3B'SI3KY 3 UMM O1IbIlIa YaCTUHA CTYJCHTIB MPOXKUBATA Ha «KYTKax», y IKUX HE 3aBXKIU
Oaxkana inerina atmocdepa» [12, apk. 120].

VY 1964-1965 H.p. po3nodanu OyAiBHUIITBO CTYACHTCHKOTO T'YPTOXHUTKY Ha 569
MICIIb, SIKE MaJio OyTH 3aBepiieHe y koBTHI 1965 p. [13, apk. 5]. OnHak Oy1iBEIbHUKU
Kam'suenp-Iloainbepkoro  «lIpoMkutinoOymy» 13 3aBHaHHSM HE BHopajiacs 1
JOMYCTUIIM BiJICTaBaHHs, HE AWBIISIYMCh HAa CHCTEMaTH4HY yBary 3 OOKy peKTopary
IHCTUTYTY Ta TOCTIMHY JONOMOTY CTYIEHTCbKOI MOJOJI I1HCTUTYTY. [IpuMinieHHs
OyJ10 37aHO B €KCIUTyaTaIlito y Ci4H1 — Ha moYatky Jrotoro 1966 p. Bono 3Haxoaunocs
1o BYJ. 3aropojHiil (HUHI — npocnekT ['pyieBcbkoro) 1 Mamo 568 Micis. Y KOXHIM
KIMHATI MOkHa Oyno po3mictuTt 1o 3-4 cryaentu. Huni — ue ryproxurok Nel Ha
npocnekti ['pymescekoro [10, c. 161; 14].

Takum umMHOM, yrmpojaoBk S50-x — Ha modatky 60-X pp. MHHYJIOTO CTOJITTA

KUTJIOBI YMOBM UYaCTMHM BHKJIAJadiB 1 CTYACHTIB MEAIHCTUTYTIB  Oyiu
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HE3aJIOBUIBHUMHU, 110 TOSCHIOBAJIOCS BIJICYTHICTIO XHUTJIOBoro (oHay y Binauii 1
Kam’siami-Tloginscbkomy. CTaHOBHILE TMOYanO TMOJIMIIYBAaTHCS JHIIE OMMXKYE J0
cepenuuan 60-X pp., KOJIM HEBEJIHMKA YacTHHA BHUKIIAJAYiB OTPUMAIN KBApTHUpH (T.3B.
«XPYILIOBKW»), & CTYJICHTH — HOBI TYPTOXKUTKHU.
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Kopoc T. L.,

acnipaum /lepotcaHoi HayKo8oi ycmaHo8u
«Incmumym ingpopmayii, beznexu i npasa
Hayionanvnoi akademii npasoeux nayk Yxpainuy

JOCTYII 10 NYBJIYHOI IH®OPMAIIIL B YMOBAX BOEHHOI'O
CTAHY

AKTyanpHOI0 TIPOOJIEMOIO CydacHOCTI Ta Oe33amepedyHuM € Tou (akt, mo 0e3
HAJIE)KHOTO 3a0e3MeUeHHs IpaBa CYCHUIbCTBA HA JOCTYH JI0 JOCTOBIPHOI, TOYHOI Ta
MOBHOT 1H(OpMaIlil HEMOKJIMBE ICHYBaHHSI IEMOKPAaTUYHUX CBOOO/ Ta MpaB JIOAUHHU.

[IpaBo Ha pgoctyn g0 myOmiyHOi 1HQOpMAIi TpoOMaasH TrapaHTOBaHO
crartsimu 32, 34, 50 Koucrurymii Ykpainu [1], Konsenuiero Pagu €Bponu mnpo
JOCTYM J10 OIIHUX JOKYMEHTIB [2].

Tak, BIAMOBIIHO 10 YacTHHU Apyroi ctatTi 34 KoHncturyiiii Ykpainu KoxKeH Mae
paBoO BUIbHO 30WpaTH, 30epiratv, BUKOPHCTOBYBATH 1 MOIIMPIOBATH 1H(OpMAIIIO
YCHO, MHUCHMOBO a0o B 1iHImMI crmocid — Ha cBik BuOip. BomHouac 3rimHo 3
MOJIOKEHHSIMHU YacTUHH TpeThoi cTatTi 34 KoHcTuTynii Ykpainu 31iiiCHEHHS MpaB Ha
BUIbHE 30MpaHHA, 30epiraHHsl, BUKOPUCTAHHS 1 MOIIMPEHHs 1HQopMalii Moxe OyTu
oOMEKeHE 3aKOHOM B 1HTEpecax HaIllOHAIbHOI O€3MEeKH, TEPUTOPIATbHOI HITICHOCTI
a00 rpoMaZChLKOTO MOPSJIKY 3 METOIO 3aro0iraHHsl 3aBOPYIICHHSIM YU 3JI0YMHAM, JJIs
OXOPOHM 370pOB’S HACEJICHHS, JJIsl 3aXUCTy pernyTallii ado mpaB 1HIIMX JTHOJEH, IS
3armo0iraHHsl PO3TOJIONMIeHHI0 1HOpMaIlii, oJepkaHoi KoH]iAeHIiitHO, abo ms
MIATPUMAaHHS aBTOPUTETY 1 HEYIEPEHKEHOCTI PABOCY IS

Y 2011 pomi O6ynmo mpwuitHaTo 3akoH Ykpainm «IIpo moctym mo myOmigHOT
iHdopmanii» [3], Axkuil BHU3HAYa€ MOPSAOK 3AIMCHEHHS Ta 3a0e3leueHHs IpaBa
KOKHOT'O Ha JOCTYII A0 1H(opMallii, 1110 3HaXOAUThCS Y BOJOAIHHI Cy0’€KTIB BIaIHUX
MOBHOBAXEHb, I1HIIMX PO3MOPSATHUKIB MyOmiuHOi 1H(OpMaIlli, BU3HAYCHHUX I[UM
3akoHOM, Ta 1IH(OpMaIlli, 110 CTAaHOBUTH CYCHUIbHUI 1HTEpEC.

[TouaTokx mMoBHOMACIITAOHOTO BTOPTHEHHSI OOYMOBWJIO 3MIHU HE JIUIIE HAIOMY

MOBCSIKIEHHOMY KUTTI, ajie i y MpaBOBOMY IOJI1 HAIIO1 A€ KaBH.
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BianoBiiHO 110 MOJOXXE€Hb YacTUHU TPeThoi cTarTi 34, 4YacTUHHU ApPYroi
ctarti 64 Konctutyuii Ykpainu, crarti 6 3akony Ykpainu «IIpo noctyn no my6miuHOT
iHpOopMaIlii» B yMOBaX BOEHHOTO CTaHy MOXKYTh OyTH OOMEKeH1 JesiKi KOHCTUTYIIIIHI
mpaBa 1 CBOOOAM TPOMAJsH, 30KpeMa IIpaBO Ha BIIbHE 30WpaHHsS, 30epiraHHs,
BUKOPHUCTAHHA 1 MOMUpPeHHs iHpopmarllii B Oyab-akuil crnoci6. 3a3HaueHi 0OMeKeHHS
3MIMCHIOIOTBCS, TIEPIN 3a BCE, JJIA 3aXUCTy IHTEPECIB HAIlOHAIBHOI OE3MeKu Ta
TEPUTOPIATLHOI IIJIICHOCTI JISPKaBH.

VY 3B’sA3Ky 3 IUM, NpU BUPIIMICHHI MUTAHHS W00 OOMEXEHHS 4YM HaJaHHS
JoCcTynmy 1o Ti€i 4M 1HImOl 1HGopmalii B yMOBaX BOEHHOTO CTaHy BaXKJIUBO
JOTPUMYBATUCh  BIANOBIAHOTO OaJlaHCy MIXK 3aXUIIyBaHHUM Ta CYCHUJIbHUM
1HTEepecamu.

Ax naronocuB y cBoeMy Pimenni Koncrurymiiinuii Cyn Ykpainu [4] Take
KOHCTUTYI[IiHE OOMEKEHHs IMpaB ocoOu 30upaTH, 30epiraTH, BUKOPHCTOBYBATH 1
MOIIMPIOBATH 1HGOPMAIIIO Y3TOKYEThCS 3 TOJIOKEHHSIMU NYHKTYy 2 cTarti 29
3aranbpHO1 Aekiapanii mpaB JoauHu 1948 poky [5], B sSKMX 3a3HA4€HO, IO MpU
3M1MCHEHHI CBOIX TpaB 1 CBOOOJ KOXKHA JIFOJAWMHA MOBHHHA 3a3HABATH TUIBKU TaKUX
0OME>KEHb, SIKI BCTAHOBJICHI 3aKOHOM BHUKIIFOUHO 3 METOIO 3a0€3MEUEHHS HAJIEKHOTO
BU3HAHHS 1 MOBAaru mnpaB 1 CBOOOJ 1HIIMX Ta 3a0€3MEYEHHs CIPaBEUIMBUX BUMOT
MOpaJli, TPOMAJCHKOTO TOPSAKY 1 3arajdbHOro a00poO0yTy B JIE€MOKPATUYHOMY
CYCH1JIBCTBI.

B ymoBax ToTanbHOi iHpOpMaIiiHOI BiiHM 3 OOKYy CHEICTY>K0 arpecopa, a
TaKOXK arpeCUBHUX Ta HEIOJICHKUX A1l BIMCHKOBUX (DOPMYyBaHb POCIMCHKOI (eaepartii
Ha TEpUTOPIi YKpaiHU, KUTTEBOBAXKIMBUM € JOTPUMAHHS OalaHCy MK MOXJIMBICTIO
BUIBHO BUpPaXaTH CBOi NOTJSAM Ta OTPUMYBATHU JOCTOBIPHY 1H(POPMAILIIO PO XiJ
BIfHM 3 OJHOTO OOKy Ta 3aXWCTOM J>KUTTA Ta 3JI0POB’S JIFOJAWHH, SKa MOXE
MOCTpakAaTH BiJl peaiizailii Takoro mpasa — 3 1HIIOTO.

Bracmimok 30poitHoi arpecii  Pociiicbkoi  ®enepartii  mpotu  YKpainu
po3nopsaHuKaM iHGopMallii JoBenocs: 0OMEXHUTH TO0CTyN A0 MeBHOI iHpopmartii. Le
3p0o0JICHO 3 METOI 3aXHMCTy HAIllOHAJBLHUX IHTEPECIB Ta TEPUTOPIATBHOI IUTICHOCTI

Hamoi gepkaBu. Hampuknan, € mpsiMa 3a00opoHa 100 MOMIMPEeHHs iHpopMallii mpo
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HaIlpaBJICHHs, MEpeMileHo1 30poi, 030po€eHHs Ta 00HOBUX MPUNACIB B YKpaiHy, pyX,
nepemimieHHss abo po3mimenHs 30porHux Cun YKpaiHM Y IHIIMX YTBOPEHHUX
BIJIMOBITHO JI0 3aKOHIB YKpaiHW BIMCHKOBHX (OpMyBaHb, OCKUIBKM 3a Taki i
3aKoHOM [6] BCTAaHOBJICHO KPUMIHAIBHY B1JIIOBIIAJIbHICTb.

[Ipy mwpOMy, mpaBO TpOMaasH Ha 3BEPHEHHS O CYO €KTIiB BIAJHUX
MOBHOBa)XEHb Ta OTPUMAaHHS BIJAIMOBIJII HE MOXXEe OyTH OOMEKEHUM HaBiTh B YMOBax
BOEHHOTO CTaHY.

3akonoM Ykpainu «IIpo goctyn g0 my6siuHoi iHpopMmaiii» [3] BU3HAYEHO TaKl
OCHOBHI IIJISIXY peaji3allii mpaBa Ha JOCTYII J0 My0iuHo1 iHGopMaIIii:

— o3HaliomyieHHA 3 1HGOPMAIIEI0, OMPWIIOAHEHOI0 1 PO3MOPSIHUKAMU B
oIUIAHUX JKepenax;

— BIJIBITyBaHHS 3aCi/IaHb KOJIET1aIbHOTO OPTaHy;

— O3HAOMJICHHS 3 JOKYMEHTaMH Yy CIeIiaJdbHO BIJBEICHOMY MICII1
PO3MOPSTHUKOM 1H(POpMAIIii;

— HAIpaBJICHHS 3alIUTY Ta BIAMNOBIIHO OTPMMAaHHA BIAMNOBI/II HA HBOTO;

— O3HallOMJIEHHS 3 1IH(OpMali€er B IHPOPMaLIMHUX cepBicax, U0 MPALOIOTh Ha
OCHOBI BIIKPUTHUX JTaHUX.

BoaHouac, B yMOBaXx BOEHHOI'O CTaHy peaji3allisi rpoMaJsHaMu 3a3HAYEHHUX
MOKJIMBOCTEN MOKe OyTH YCKIIaIHEHOIO Yepes:

— BIIPOBA/KCHHSI KOHTPOJTIO 32 3MICTOM 1 MOMIUPEHHSIM 1HhOpMAIIii;

— TUMYaCcOBE MPU3YNUHEHHS pOOOTH JAep>KaBHUX PEECTPIB Ta 0a3 JaHUX;

— 3aMpoBa/PKCHHSI OCOOJMBOTO PEXUMY pOOOTH Ta TOCHUJIICHHS OXOPOHU
00’€KTIB JIepKaBHOT'O 3HAYEHHS,

— 3aMpoBaHKCHHSA KOMEHIAHTChKOI TOJIUHU;

— BIJICTPOYCHHS B 3aJI0BOJICHHI 3aIIUTIB Ha iH()OPMAIIiFO TOIIIO.

Jlanuii mepenik oOMEXEHb HE € BHUYEpPIHUM Ta MOXe OyTH JOMOBHEHMI
OKPEMHUMH 3aKOHAMH Y KpaiHH.

OTxe, BKa3aHi Ta 1HIII OOMEXEHHS MOXKYTh ICTOTHO YCKJIQJAHWUTU Ta BIUIMBATH
Ha MOXJIMBICTh TPOMQJSH B peali3alii CBOro mnpaBa Ha JOCTYyNl A0 IyOJIIYHOI

1HpOopMaIlii.
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Buxoasauu 13 iCHyroUnMx 0OMeXeHb B yMOBaxX BOEHHOTO CTaHy peajizallis mpaBa
Ha JOCTYI 10 myOmivHoi iHpopMarllii pakTHIHO 3AIHCHIOETHCS MIITXOM O3HAMOMIICHHS
rpoMajisHaMH 3 iH(pOopMali€lo y BIAKPUTUX JKepenax Mepexi [HTepHer.

3 omisgay Ha BKazaHE JOUUIBHO PO3MOPSAHUKAM 1HQOpMaIli MaKCUMaIbHO
30CEpeIUTH yBary HajJ HANOBHEHHSAM Ta OHOBJICHHAM iH(popMalii Ha OQIIiHIX
BeO-caiiTax Ta Ha O(MIINHUX CTOPIHKAX Y COLIIAIBHUX MEpEeKax.

Otxe, ocoba MoOXKe peani3yBaTH CBOE€ IpaBO Ha JOCTYN [0 MyOJII4HOI
1H(popMaIli, KOPUCTYIOUUCh ODILIIHUMU pecypcaMH AEp>KaBHUX OPraHiB Ta OpPraHiB
MICLIEBOTO CaMOBPSIyBaHHS, OCKUIBKM MPAaBO OCOOM Ha CBO€YACHE Ta OIEpPAaTUBHE
OTpUMaHHs MyOJIYyHOI 1H(pOpMaLli B yMOBaX BOEHHOIO CTaHy € BKpail Ba)KJIHBUM,
aJPKe MOXE CIPUSITH peaiizaliii CBOiX MpaB UM 1HTEPECIB.

3Bakaloul Ha BKa3aHE, 3a BUHATKOBUX OOCTaBMH, NEpeNOAUYEHO THUMYACOBE
OOMEKEHHS PO3MOPSIHUKOM JIOCTYIy 10 THUX KaTeropid iHdopmarlii, siki B MUPHUN
4ac He MiJIAraloTb 0OMEXEHHIO 32 OYy/Ib-IKHUX YMOB.

Take oOMexeHHs Mae OyTH MOTHMBOBAaHMM Ta BIIOOpakaTH peaslbHH
MPUYMHHO-HACTIAKOBUN 3B’SI30K, MIDK PO3TOJIOMIEHHAM 1H(GOpMalii Ta I1CTOTHOIO
IITKOJTI00, SIKa MOe OYTH 3aBJIaHOIO.

Cnucok BUKOPUCTAHMX JKepet:

1. Koncturymis VYxkpainu: 3akoH VYkpainu Big 28 uepBHa 1996 poky
No 254x/96-BP / BepxoBua Pana Vkpainu. Bidomocmi Bepxoenoi Paou Ykpaiuu.
1996. Ne 30. Cr. 141.

2. Konmenmis Pagm €Bponum mpo goctynm 10 OQIIIAHUX JTOKYMEHTIB,
patudikoBaHa 13 3asiBamMu 3akoHOM Ykpainu «IIpo patudikanito Konsenuii Panu
€Bponu npo goctyn a0 odimiiiHux nokyMenTiB» Bia 20 TpaBus 2020 poky Ne 631-1X/
Bepxosna Paga Ykpainu. URL.: https://zakon.rada.gov.ua/laws/show/994 001-09#top

3. IIpo moctynm no mnyOmiuHoi iH(opmaryi: 3akoH VYkpaiHu Big 13 ciuss
2011 poky  Ne 2939-VI / BepxoBHa Pana Ykpainu. URL:
https://zakon.rada.gov.ua/laws/show/2939-17#Text

4. Pimenns KoucrurymiitHoro Cyny VYkpaimm Bim 20 ciuas 2012 poky

Ne 2-pn/2012 y copaBi 3a KOHCTUTYLIHHUM NogaHHAM JKamkiBCbKOi pallOHHOT paau
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UYepkacbkoi 00yacTi 1070 OQIUIHHOTO TIyMadyeHHs TMOJO0KEeHh YaCTUHU IEpIIoi,
Apyroi cTarTi 32, 4acTUHU Apyroi, TpeThoi cTarTi 34 Konctutyii Ykpainu.

5. Ilpo BHecenns 3MiH 10 KpuminansHoro ta KpumMiHaasHOTO mporiecyaibHOTO
KOJEKCIB YKpaiHu 1I0J10 3a0e3Me4YeHHs] MPOTHAIl HECAaHKI[IOHOBAHOMY IMOIIUPEHHIO
iHdopMallii po HalmpaBiICHHS, IepeMilIeHHs 30poi, 030poeHHs Ta 60MOBUX MPHUIMACIB
B YKpainy, pyX, nepeminieHHsi abo po3MiiieHHs 30poitHux Cun YKpaiHu yu 1HIIUX
YTBOPEHUX BIJMOBIAHO /O 3aKOHIB YKpaiHU BiMCBbKOBUX (hOpMYyBaHb, BUMHEHOMY B
YyMOBaX BO€HHOTO a00 HaJ3BUYaWHOTO cTaHy: 3akoH YkpaiHu Big 24 OepesHs
2022 POKY Ne 2160-IX / BepxoBHa Pana Ykpainu. URL:
https://zakon.rada.gov.ua/laws/show/2160-20#Text

6. IIpaBo Ha iHpopmaito. Po3’sCHeHHS 00 N0AEepKaHHA MMpaBa Ha AOCTYH A0
iHdopmarrii B yMOBax BOEHHOT'O CTaHy. URL:
https://ombudsman.gov.ua/storage/app/media/%D0%9F%D1%80%D0%B0%D0%B2
%D0%BE%20%D0%BD%D0%B0%20%D1%96%D0%BD%D1%84%D0%BE%D1
%80%D0%BC%D0%B0%D1%86%D1%96%D1%8E/rozyasnennya-shchodo-
doderzhannya-prava-na-dostup-do-informatsii-v-umovakh-voennogo-stanu13042022-
3.pdf (nara 3BepHenHs: 23.11.2022).

Jlawenko P. /1.,

KaHouoam opuoudHux HaykK, OOyeHm,
3a8idyeay Kageopu npaso3Hascmea
Tonicvkoeo HayioHanbHO2O YHIGEpCUmMENTY

3HAUYEHHS HEO®IIIMHOI'O TIYMAYEHHS Y IOPUIWYHIN
MPAKTHUII
VYkpaiHa € J1eMOKpAaTUYHOIO JIEp’KaBOlo, a 1€ O3Hayae, o JUIs 3a0e3nedeHHs
peanizanii MPUHIUIY BEPXOBEHCTBA IpaBa, 3aKOHHOCTI, MPaBOMOPSIKY, IOPUIUIHOI
BU3HAYEHOCTI BaXJIMBO, 00 yci CyO0’€KTH MpPaBO3acCTOCYBaHHSA OE3MOMMIKOBO
BCTAQHOBJIIOBAJIM 3MICT MPAaBOBUX HOPM Ta YXBAJIIOBAIM CIPaBEAJIMBI PIIICHHS 3

JOTPUMAHHSM MPUHLHKITY IpaBoBiaas (BEpXOBEHCTBA MPaBa).


https://zakon.rada.gov.ua/laws/show/2160-20#Text
https://ombudsman.gov.ua/storage/app/media/%D0%9F%D1%80%D0%B0%D0%B2%D0%BE%20%D0%BD%D0%B0%20%D1%96%D0%BD%D1%84%D0%BE%D1%80%D0%BC%D0%B0%D1%86%D1%96%D1%8E/rozyasnennya-shchodo-doderzhannya-prava-na-dostup-do-informatsii-v-umovakh-voennogo-stanu13042022-3.pdf
https://ombudsman.gov.ua/storage/app/media/%D0%9F%D1%80%D0%B0%D0%B2%D0%BE%20%D0%BD%D0%B0%20%D1%96%D0%BD%D1%84%D0%BE%D1%80%D0%BC%D0%B0%D1%86%D1%96%D1%8E/rozyasnennya-shchodo-doderzhannya-prava-na-dostup-do-informatsii-v-umovakh-voennogo-stanu13042022-3.pdf
https://ombudsman.gov.ua/storage/app/media/%D0%9F%D1%80%D0%B0%D0%B2%D0%BE%20%D0%BD%D0%B0%20%D1%96%D0%BD%D1%84%D0%BE%D1%80%D0%BC%D0%B0%D1%86%D1%96%D1%8E/rozyasnennya-shchodo-doderzhannya-prava-na-dostup-do-informatsii-v-umovakh-voennogo-stanu13042022-3.pdf
https://ombudsman.gov.ua/storage/app/media/%D0%9F%D1%80%D0%B0%D0%B2%D0%BE%20%D0%BD%D0%B0%20%D1%96%D0%BD%D1%84%D0%BE%D1%80%D0%BC%D0%B0%D1%86%D1%96%D1%8E/rozyasnennya-shchodo-doderzhannya-prava-na-dostup-do-informatsii-v-umovakh-voennogo-stanu13042022-3.pdf
https://ombudsman.gov.ua/storage/app/media/%D0%9F%D1%80%D0%B0%D0%B2%D0%BE%20%D0%BD%D0%B0%20%D1%96%D0%BD%D1%84%D0%BE%D1%80%D0%BC%D0%B0%D1%86%D1%96%D1%8E/rozyasnennya-shchodo-doderzhannya-prava-na-dostup-do-informatsii-v-umovakh-voennogo-stanu13042022-3.pdf
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3aKOHOJIAaBCTBO YKpPAiHU MOCTIMHO OHOBIIOETHCS, Y HbOMY 3 SBIISIFOTHCS HOBI
HOPMH, TPUHIUINHN, OPUIMYHI TEPMIHM Ta KOHCTPYKIi. 3O01IbIIEHHS KUIBKOCTI
HOPMAaTUBHO-TIPABOBUX AaKTiB CyO’€KTIB MyOJiyHOi BIaAM YacTO Ma€ HAacCIliIKOM
HU3bKY iX SIKICTh 3 OTJISiy Ha JIOTPUMAaHHS MPaBUII IOPUANYHOI TEXHIKU Ta 3yMOBIIIOE
MOSIBY IOPUAWYHHUX KOJI31M, MPOTajvH 1 JBO3HAYHUX (POPMYJIOBaHb. 32 TaKUX YMOB
BOXXJIMBE 3HAYEHHS JJIA IOPUJMYHOI MPAKTUKU Mae Heo(iliiiHe TiIyMadeHHS HOpM
npaBa. BpaxoByrouu Te, 110 cy0’€KTH ODIIIHHOTO TIIYMauyeHHs HE 3aBXKIH CIIPOMOKHI
OTEpaTUBHO pearyBaTd Ha BHUKJIMKUA, 3YMOBJICHI HETOUYHICTIO a00 X 3arajbHICTIO
BUKJIQJICHHSI HOPM IpaBa, BIATAK, AJS IOPUIUYHOI NMPAKTUKU BAXKJIMBOTO 3HAUEHHS
HaOyBae came HeodilliifHe TIIyMaueHHsI HOPM MpaBa.

[IpoGnemaTuka HeoPIIHHOTO TIAyMauyeHHsS Oyja MNOPEAMETOM BHUBYEHHS
HaykoBIiB: 0. BrmacoBa, B.I'onuapoBa, €. €BpadoBoi, A.3aiinga, A.3ybeHko,
O. Kamminoi, H. Jlemim I. Hacracsk, H. Ilapxomenko ta iH. IlpoTe, HegocTtaTHbO
yBaru MPUIIJICHO pOJII Ta 3HAYCHHIO HEOMIIIHHOTO TIyMadeHHS y HOPUIAUYHIN
MPaKTHULII.

I. ¥O. Hacracsk Heodiriline TiiymMadeHHsI BU3HAYA€E, K AISUIbHICTh JIEPKABHUX
OpraHiB, pI3HMX OpTraHi3ailiii 1 OKpeMHUX TPOMAaJsH, CIpsIMOBaHy Ha 3 ’SCyBaHHS 1
PO3’SICHEHHS 3MICTY 000B’3KOBO1 BOJII CyCHIJIbCTBA, BUPAXKEHOI B HOpMax mpasa. Ak
OKpEeMHUH BHJl IOPUIMYHOI MPAKTHUKH, TIyYMAuy€HHs NPUITYCKA€ HAsBHICTh CyO’e€KTa
(mistaa), pes3yabTaT MISUTBHOCTI 1 CYKYHHICTh palliOHAJbHUX MPUHOMIB isUIBHOCTI,
MOKJIMKAHUX 3a0€3MeYnTH HaJIe)KHUM pe3ybTar [1, c. 52].

Jlo o3Hak Heo¢iuiiHoro TiaymaueHHs [. Camijo BIZHOCUTH: BIJCYTHICTh
000B’SI3KOBOCTI Ta IOPUAMYHOI CHJIM; MOro cy0’€KTaMu, SIK MPaBUIIO, € HeAep KaBHI
OpraHu Ta Oprasizallii, HAyKOB1 Ta HaBYaJIbHI 3aKJIaJu, (paxiBll y ranaysi npasa; popma
BUPAXEHHSI — YCHI YW MHUCHMOBI pPEKOMEHAAIll, PO3’SICHCHHS, TOpaan; HE 3aBXKIU
COPUYMHSE FOPUIUYHI HACIIIKHM;, 3HAYEHHS akTIB HEOoQIUIMHOro TIyMauyeHHS
0a3yeTbcsi Ha mMPoGeciiHOMY aBTOPUTETI TPOMAJsH, YCTAaHOB, OpraHizaiiii, 10
PO3’SICHIOIOTH 3MICT MPAaBOBUX HOPM [2, c. 93].

OyHKIIOHAIbHE NPU3HAYEHHSI HEO(PIIHHOTO TIyMAauyeHHsI BUPAXKAETHCS B TOMY,

1[0 BOHO PO3IIUPIOE MEXKI PO3CYTy CYO’€KTIB TAYMAau€HHS 1 CYTTEBO 3HIKYE CTYIiHb
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HNOTEHL1HHOI HEBU3HAYEHOCTI Ta HEJJOCKOHAJIOCTI 3MICTY IIPaBOBUX HOPM, X04a ¥ aKTH
HEOQIIHOTO TIYMadYeHHS HE € 000B’ I3KOBHUMH.

Pa3zoM 3 TuM, citiJi BU3HATH, 1110 JOCTATHHO JOKTPUHAIBHUX MPABOBUX MO3UIIIN 3
4acoM BCE JK 3HAXOASATh CBOE BHPAXEHHS B HOPMOTBOPUOMY IIPOLECI, 30KpEMa,
OUTBLIICT, PEKOMEHJAl Ta BHUCHOBKIB, II0 € PE3yJIbTaTOM HAyKOBO-IOCITIIHOI
poboTH (axiBIiB y Tally3i IpaBa, 3HAXOIATh BTUJICHHS Y YNHHOMY 3aKOHOJIaBCTBI, K y
rajys3six MaTepiajbHOT0, TaK 1 IPOLECYyaJIbHOTO IIpaBa IUIAIXOM BHECEHHS 3MiH,
JIOTIOBHEHB Ta MPUIHSITTS HOBUX HOPMATHBHO-TIPABOBUX aKTiB.

[Ipote, HalOlIbIIe 3HAYEHHS PE3yJbTaTH HEODIIINHOrO TIIyMadeHHS MAalOTh
IUI FOPUANYHOT MPAKTHUKH, 30KpeMa, y MPaB03acTOCOBHOMY MPOIIeCi, 00’ €KTUBYIOUHNCH
y CYJIOBUX DIIIEHHSIX, Ha0yBalOUu CTAaTyCy MPaBOBUX MO3HILIHN cyny. Tak, 3amydeHHs
70 CYJOBOIO TPOIECY €KCIepTa y raiysi mpaBa, U0 Ma€ HayKOBMH CTYIIHb Ta €
BU3HAHUM (paxiBLEM Y raigy3li IpaBa 3 MOXJIHMBICTIO HaJaHHS BUCHOBKY € CBOEPITHOIO
KOHCYJIbTATUBHO-TEXHIYHOIO JIOTIOMOTOI0 CYIJIsIM, $IKY CJiJ BIJHECTH JO aKTIB
JOKTPUHAIBHOTO TJIYMA4eHHS, CHOPSIMOBAaHY Ha TMOAOJAHHS KOJIi3iid, 3armoBHEHHS
IporajiiH, IO TIOB’S3aHO 13 3aCTOCYBaHHSIM aHAJIOril MpaBa Ta aHAJOril 3aKOHY.
[Ipore, mocwmatucs Ha pe3yiabTaTH HEOPIIINAHOTO TIyMayeHHS $SK HOPMATHUBHY
MIJACTaBy A1 OQILIMHOIO BUPILIEHHS CIpPaBH HE CIIJ, aJK€ BIJIMOBIIAIBHICTH 32
MpaBUWJIBHICTh IHTEpIIpETallii MOKJIATAEThCsl JHUIIe Ha odimiifHOro Ccy0’ekTa
MPaBO3acTOCYBaHHS, a aKTH HEO(IIMHOTO TIyMauyeHHS MalOTh BarOMUW BILIUB JIMIIE
y TOMY BHIAJIKY, SIKIIO 0a3yloTbcsl Ha MpogecioHaTbHOMY aBTOpUTETI (haxiBiiB abo
YCTaHOB, 110 IX BUJIAJIN.

H. M. IlapxomeHko, aHali3ylOud CTATUCTUYHI JaHl MPOBEJACHHS HAYyKOBO-
paBoBOi excnepTu3u ¢axiBusamu [HCTUTYTY nepxasu 1 npasa iM. B. M. Kopenpkoro,
HaroJIOUIye Ha MOCTYMOBOMY 301IbIIIEHHI KUTBKOCTI BUIIAJIKIB, KOJIU CyJl Oepe 10 yBaru
BHCHOBKH HAYKOBO-TIPABOBOI €KCIIEPTH3H. 3 OISy HA CTaH YUHHOTO 3aKOHOJIaBCTBA,
TPUBATICT, Ta HE3aBEPIICHICTh CyAO0BOiI pedopmu, mpobiemy peanizallii mpasa
MEepPeCciyHUX TPOMAJSH Ha CIPAaBEATUBUN Cyd TONUT HA CHUCTEMHE, TIPYHTOBHE
Heo(iliiiHe TiIyMauyeHHs YMHHOIO 3aKOHOJABCTBA, Ha ii JIyMKy, Oyne 3pOCTary.

BuxopucrtanHs BHCHOBKIB HayKOBO-TIPaBOBOI E€KCIIEPTU3H € OJHHUM 13 JIOJaTKOBUX
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Ji€BUX 3ac001B 3a0e3mnedeHHs MpaB 1 cBOOO IPOMAJISH, aJke 0€3 CyJT0BOTO 3aXUCTy
Oynp-sike TIpaBO TpupedeHe Oyt aexnapamicro. ChOrojHI Cyau IEepEeBaHTAKEHI,
pO3IJIANl CHpaB TPHUBAE TOHAA PO3YMHI CTPOKH, CYIJl YacTO € 3aJe)KHUMHU BiJ
cy0’€KTIB Biaau, MpUOIU3HO 2/3 CyI0BHUX PIllICcHbh HE BUKOHYIOThCS. B Takiii cutyartii
(daxoBuil aHaNMi3 BYCHUM TOJIO)KCHh YMHHOTO 3aKOHOJIABCTBA YKpaiHW, 3 OISy Ha
KOHKPETHY >KUTTEBY CHUTYallll0, MOXKE CTAaTU JI€BUM IHCTPYMEHTOM 3aXHCTy IpaB
JIOJWHU YacTO TOMi, KOJM BCl 1HIN 3aco0H, B TOMY YHCI 1 CYJIOBHM, OyiH
HeepekTuBHUMH [3, . 79].

KomrierenTHe HeodiliiiHe TIyMadyeHHs 3A1MCHIOETHCS CYAISIMH, IPOKYPOpaMH,
aJBOKaTaMHy, peNakissMu  OQPIUIMHUX  OPUAMYHUX OKypHaJIIB 4YM  Tas3er,
KBaTI(PIKOBAaHUMH TpAl[iBHUKAMHU IOPUAMYHHUX CIOY>KO TOIIO. 3a3HayeHUH BH]
TIYMau€HHs 3A1MCHIOEThCS TiJ] 4Yac 3’SCYBaHHS Ta PO3’SICHEHHS 3MICTy Ta METHU
MpaBOBUX HOPM, IO Mae Oe3mocepefHid BIUIMB SK HAa HOPMOTBOpYY, TaK 1
MIPaBO3aCTOCOBHY JISUIBHICTD, aJ)Ke MOr0 BUCHOBKHM MICTAThH T€Opli, KOHIIEMIT Ta i/1el
¢daxiBuiB [4, c. 122], mo po3’SCHIOIOTh Ta KOHKPETU3YIOTh 3MICT HOPM IpaBa IMpHU
BUPILIEHH] IOPUIUYHHUX Ka3yCiB.

Takum unHOM, HeoDiIliliHE TIIyMayeHHS € SAPOM IOPUIUYHOL TISITBHOCTI Ta Mae
BOKJIMBE 3HAYCHHS IS OPUIWYHOI TPAKTHKU. 3a YyMOB, KOJU HOPMAaTHBHE
PEryJIIOBaHHS MPABOBUX BITHOCHH € ()parMEHTApHUM, a 1HKOJIM y3arajlbHEHUM Ta HE
Jla€ YITKO1 BIAMOBIAL: K TIATA B YMOBaX IOPUINYHOI HEBU3HAYCHOCTI, TAKy BiJIIOBIIb
MalTh Jaty (axiBLI-MPaKTUKU abo X HaykoBli. OcoOJMBO BKa3aHE CTOCYEThHCA
HaJaHHS PO3’SICHEHh 3 TMHUTaHb 3aCTOCYBAHHS 3aKOHOJABCTBA KOMIIETCHTHUMU
Jep>KaBHUMH opraHamMu (MIHICTEPCTBAMHM, BIJOMCTBaMHu ), 1110 MOTpeOye BUPIILICHHS Ha
3arajibHOJIEPKABHOMY PIBHI HUISIXOM 3aKOHOJIABUYOTO MPUHHATTA €IUHUX TMPaBUI 1
M1IXO/IB 3M1IMCHEHHS! HOPMAaTUBHOTO TIyMAa4€HHS.

Cnucok BUKOPHCTAHHX JIZKepeJT:
1. Hacracsk 1. FO. TnymaueHnHs mpaBOBUX HOpPM: HaBYalIbHUI MOCIOHUK. JIBBIB:
JIbBIBCHKHIT Iep>KaBHUIN YHIBEPCUTET BHYTpIilIHIX cripas, 2009. 336 c.
2. Camuno I'. TIpoGneMu TiaymadeHHs MPaBOBHX HOPM: HaBY.-METOJ. MOCIOHHK.

3anopixoksa. 3HTY. 2017. 143 c.
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3. ITapxomenko H. M. HaykoBo-npaBoBa eKcHepTH3a: JOKTPUHAJIBHI Ta
3aKOHO/IaBYl BUMIpU. Anbmanax npasa. [IpaBoBa MOHITOPUHT 1 MpaBOBa E€KCIIEPTH3A:
nuTaHHs Teopii Ta mpaktuku. Bumyck 10. KwuiB: In-T nepxaBu 1 mpaBa im. B.M.
Kopenpkoro HAH VYkpainu, 2019. C. 77-82.

4. Ocimuyk M. B., babkos A. B. IlpodeciitHo-TipaBoBe TiIymMaueHHS K OJUH 3
pI3HOBHIIB HEOQIIHHOTO TiaymaudeHHs. [Ipaeosa nonimuxka Yxpainu: icmopis ma
cyuacuicms: Matepianu Il BceykpaiHChKOrO HayKOBO-TIPAKTHYHOTO CeMiHapy (M.

XKuromup, 8 xoBTHs 2021 poky). Kutomup: Kuromupceka nomitexnika, 2021. C.

120-123.

Mazacw-/[emuoac I0O. 1.,

KaHOuoam iCmopuyHux HayK, 0OYeHm,

doyenm Kagedpu npasa ma nyoaiuHo20 YnpaeiiHHs
Kumomupcokoeo depatcagnozo yHieepcumenmy
imeni leana @panka

IMPABOBE PEI'YJIFOBAHHS JJUTSYOI ITPAIII Y POCIFCBKIN
IMIEPII

3akpituieHHsT W TapaHTyBaHHS TIpaB JIOJWHU TPOWIIIIO TPUBAIUN TMEPIoa
PO3BUTKY, AKUH TpUBa€e i Hagami. ToMy BUBYEHHS ICTOPUYHOIO JOCBITY Ma€ BaroMme
3HAYCHHS, OCKUTBKH JI03BOJISIE BpaXyBaTH 3J100yTKH i IPOpaxyHKH MHHYJIOTO.

AKTUBHUN PO3BUTOK JIIOJCHKUX TIpaB, 30KpeMa TPYAOBHUX, PO3IMOYABCS Yy
XIX cr. Yacto 1me cTaBajgo pe3yiabTaTOM PEBOJIOIINHOI OOpOTHOM, IOBCTaHb,
CTpaiiKiB. YKpaiHChKI 3eMJi ToMiI OyJM PO3/IJIEHI MK JBOMa IMIIEPIIMH. 30KpeMa,
Hannainpsammaa BXoauna 1o ckiaxy PomaniBeskoi immepii, y sikiil y 11 mon. XIX cr.,
1] BIUIMBOM CEISHCHKOI pedopmu 1861 p, mouaBcss MIBUAKUIA PO3BUTOK PUHKOBOI
exkoHomiku. Hacmimkamu cramu, 3 ogHoro OOKy, MOCHWJIEHHS MOTpeOUW B HaiiMaHiit
mpaii, a 3 IHIIOTO — 3pocTaHHs 0e3pol0iTTa. YacTo BUHUKaNA CHUTyallis, KOJIU
MPOTIO3HIIISl HA PUHKY Tpalll MepeBUIlyBaja IMOMUT, IO T03BOJSIO POOOTOAABISIM
BCTAQHOBJIIOBaTH  JPAKOHIBCbKI ~ yMOBM mpami Juisi  pOOITHHUKIB.  AKTHBHO
3aCTOCOBYBajacs AUTSIYA Mpalsd, YMOBHU SIKOI HIYUM HE BIAPIZHSIIUCS BiJl JOPOCIHOi, a

oriata OyJia HIKYOIO.
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VYCeBiIOMITIOIOUM  HEOOXIJHICTh  PETYJIOBaHHS  MIPABOBOTO  CTAaHOBHIIA
pOOITHHKIB, ypsSI HaMaraBCs B)XXHBAaTH 3aXOJM [UJIl TIOKPAIICHHS CHTYaIlii — sK
3aKOHOJIAaBUOTO, TaK 1 OprafizaiiiHoro xapakrepy. [lepiior cnpoboro 3aK0HOIaBUOTO
pEryJIIOBaHHS Tpailli HEMOBHOMITHIX Oyno nmpuitHATTs 7 cepriag 1845 p. 3akony «IIpo
3a00poHy (abpukaHTaM MpU3HAYATH HA HIYHI POOOTH MaNONITHIX Monomme 12-
piuHOTO BIKY». BiH 3a00pOHSB 3amydaTy paiiBHUKIB 12-pidHOTO BIKY ¥ MOJIOJIIE 10
npaiii 3 12-1 roquaM Houl A0 6 paHky [1]. OnHak, el 3aK0H 3aJIUIIUMBCS Ha Tanepi u
Ha TPaKTHIII He 3aCTOCOBYBaBcs [2, ¢. 137-138].

Hactynaum aktom ctaB npuiinatuii 1 yepBHst 1882 p. 3akoH «[Ipo MamnomniTHix,
o0 NpaliolTh Ha 3aBojax, (aOpukax 1 ManydakTypax». lle nokyMeHT MaB
MPaKTUYHY peaii3ailifo, Xoya BOHA YacTO HAIITOBXYyBajlacs Ha omip (aOpHKaHTIB Ta
OIOpOKpaTIIo.

BianosinHoO A0 3aKOHY, Ha POOOTY JO3BOJSUIOCA NMPUHAMATH JITEH HE MOJOJIIE
12 pokiB. s MamomiTHIX BikoM Bif 12 10 15 poKiB BCTaHOBIIIOBABCS 8-TOJWHHHI
poOouMil eHb, HE BKJIOYAIOUM Yac, HEOOXIOTHWUW AJId MPUHOMY 1K1, BIJBITYyBaHHS
IIKOJIM Ta BiANMOYUHKY. [Ipu oMy poOoTa noBuHHA Oyiia TpUBATU HE OUIbIIE 4 TOJUH
nocmiib. 3a00pPOHSIIOCS 3alydaTd MaNONITHIX 70 poOoTu B HiuyHuHM 4ac (3 21:00 mo
5:00) Ta y Buxiani aHi. He pomyckamocsi TakoK BHKOPHUCTAHHSI IXHBOI Mpaill Ha
MIAIPUEMCTBAX 31 MIKIJIMBUMHU YM BUCHAXJIMBUMHU yMOBaMHU BUpOOHHIITBA. [lepemik
OCTaHHIX MaB 3aTBEPXKYBAaTHUCS CIJIBHO MIHICTPOM BHYTPIIIHIX CIPaB Ta MIHICTPOM
¢inanciB. Kpim Toro, 3akoH 3000B’A3yBaB poOOTOAABIIB TUM JITSM, SKI HE Maju
CBIZIOLITBA TMPO 3aKIHYEHHA Xoya O OAHOrO KJjacy HapOJHOTO YH I1HIIOTO YYWIIMIIA,
HaJlaBaTH MOXUIMBICTH BIJIB1yBaTH HaBUaJbHI 3aKJIaJId HE MEHIIE 3 rojl. MOJeHHO a00
18 rox. Ha THXKIIEHD.

Jlnst Harmsimy 3a  AOTPUMAHHAM HOPM  BKa3aHOTO 3aKOHY CTBOpOBajacs
oco0iMBa IHCIEKIs, fKa MIANOPSIKOBYBaJacsd MiHICTEPCTBY (iHaHCIB. Tepuropis
KpaiHM TONAUIANAcCS HE CIelialibHI OKPYTHM, B KOXHOMY 3 SIKHX Tependadanocs
(GYHKIIOHYBaHHS OJHOTO YW KUIBKOX 1HCIEKTOPIB. 3arajibHU HAriasa 3a BciMa
OKpyraMu MaB 3/11iICHIOBATHCS TOJIOBHUM 1HCIIEKTOpOM. Ha 1HCIEeKTOpiB MOKJIaqanucs:

1) HarsIm 3a BUKOHAHHSIM 3aKOHOJIABCTBA MIOJO0 JWTSAYOI Mparli; 2) CKIaJaHHs, 3a
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y4acTIO YWHIB MICLIEBOI MOJIIi, MPOTOKOJIB IIOJAO0 MOPYIIeHh Ta Iepeaada ix 10
CyIOBUX OpraHiB; 3) 3BHHYBA4CHHsS B Cy/Al (BUKOHAHHS OCTAaHHBOTO ITYHKTY BOHHU
MOTJIM TIOKJIAJIJaTH Ha MICIIEBUX YHWHIB Touimii). MiHicTpoM ¢iHaHCIB, 3a 3r0JI0I0
MIHICTPiB BHYTPIIIHIX CIIPpaB Ta HAPOJHOI OCBITH, 3aTBEP/KyBaacs 1HCTPYKIIiS 1IOA0
000B’sI3KIB Ta IOPANKY il iHCTIEKTOPiB [3]. [Iepmum roToBHUM 1HCTIEKTOPOM CTaB €.
M. Aunpapees. 3room 1ieil 1HCTUTYT OyJi0o IEpeTBOpeHO Ha GadpUyuHy 1HCHEKIIIIO, 10
3M1CHIOBANIA HATJISA] 32 JOTPUMAHHAM 3aKOHO/IaBCTBA y cepi mparti 3araiom [4].

Bapro Bkazatu, 10 3aKOH YKJIaJaBCS y CKJIAJHHUX YMOBAX, OCKIJIbKHA KpPYIIHI
MOIAOPUEMIIT YUHWIM TUCK Ha Yypsja, He Oaxawoud #oro mnpuitHATTA. [exTto 3
(aOpukaHTIB, 30KpeMa, MPOMOHYBAB BCTAHOBUTU JJISI MAJOMITHIX 14-TronIUHHUI
poOouMii JeHb, Harysi MOKJIACTH HE Ha IHCIEKTOpIB, a Ha MPOMUCIOBY paay M
rpOMaJIChKe YIpaBIiHHS TOLIO [5, €. 6]. YV NeaKuX MUTAaHHSIX BJajl IOBEJOCS IMITH Ha
MOCTYINKH. 30KkpeMa, P. IV o3HaueHOro 3aKkoHy MiHICTPY (P1HAHCIB, 3a 3r0JI0I0 MIHICTpa
BHYTpIIIHIX CIIpaB JO3BOJSUIOCS, B pa3i MOTpeOu, MAOMyCKaThd 10 poOOTH Ha
MiANpueMcTBax ocio, monoamux 10 poki; oci6 y Bimi 12-15 pokiB gomyckaTu 10
HIYHUX pOOIT HE OubIe 4 TOAUH Ha 100y — Ha MIANPUEMCTBAX, JI€ 1€ HEOOXIAHO i
BIICYTHIA MIKIAJUBUANA BIUIMB Ha 3JI0POB’S MAJIOMITHHOTO; TOIIMPIOBATH HOPMU
BKa3aHOTO akTy Ha cdepy pemicHuuoro upoOnuinTBa. Hopmu P. IV moBunHi Oynu
TUATH MPOTATOM JBOX POKIB, MICJIS YOr0, HA OCHOBI JIOCBIAY iXHBOT'O 3aCTOCYBaHHSI
MJIaHYBAJIOCS 3pOOUTH BUCHOBOK IIIOJI0 JOIIBHOCTI iX MOJAJIBIIOI YUHHOCTI [3].

Jis 3aKoHy moIIMproBanacs sIK Ha MPHUBAaTHI, TaK 1 Ha JepKaBHI M1IIPUEMCTBA.
Bin maB Bcrynutu B mito 1 tpaBusa 1883 p. [3], mpoTe, Ha MpoXaHHS MiAMPUEMIIIB,
HaOpaHHs YUHHOCTI OyJI0 BiICTPOYEHE Ha PIK.

[TuTaHHS HaBYAHHS MPAIIOIOYMX JITEH PETYIIOBAIOCS 3aKOHOM BiJl 12 YepBHS
1884 p. «IIpo mkibHEe HAaBYAHHS MAJIOJITHIX, IO MPAIO0Th Ha (pabpukax, 3aBoaax i
MaHnydakTypax» [6]. Y HbOMY MICTUIMCS PEKOMEHJALll MO0AO0 BIIKPUTTA LIKUI MpU
MIAMPUEMCTBAX JIJISI HETIOBHOJNITHIX MPAIiBHHUKIB, SIKI MPAIIOIOTH HA HUX.

5 numHA TOTrO X poKy Oyno mpuitHATO 3aKk0H «lIpo CTATHEHHS 3a MOPYIICHHS
MOCTAaHOB TMpO PoOOTYy MAaJOJITHIX Ha 3aBoAax, (¢adOpukax, MaHydakTypax 1 B

pEMICHUYUX 3aKiafax», SKAW BH3HAYaB BIAMOBIJAIBHICTE 3a HEJOTPUMAHHS
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BIJIMOBITHOTO 3aKOHOJABCTBA BJIACHUWKA YU YIPABIISIIOYOTO MiANPUEMCTBOM, a CaMe:
mTpad g0 100 pyd. 3a HEHagaHHS MAJOMITHROMY TIPAIIBHUKOBI MOKJIMBOCTI
HaBYaTHCS, a Takoxk mTpad g0 100 py6. um apemt A0 1 Micsis 3a MOPYIICHHS THIIUX
HOPM [7].

HacTtymHuM eTarmoM mpaBOBOTO PETYJIOBAHHS AWTIYOI Mpalli CTaB 3aKOH Bij
3 uepBHs 1885 p. (HabupaB YMHHOCTI 1 XKOBTHS TOTO K poky) «IIpo 3a60poHYy HIYHOI
mpari miUIiTKaM 1 JKIHKaM Ha TPSIWIbHUX 1 TKaubkux ¢adpukax». [lum akTom
3a00pOHAIOCS 3alydyeHHd O0cl0, Mo He aocarM 17 pokiB, 10 HIYHMX pOOIT Ha
BKa3aHMUX BHUAAX MIANPUEMCTB. MIHICTPY (piHAHCIB, 32 3r0JI0I0 MIHICTpa BHYTPIIIHIX
CIIPaB, JT03BOJISIIOCS 3aCTOCOBYBATH HOPMH 3aKOHY W y 1HIIMX TaTy3SX MTPOMHCIOBOCTI
[8].

3akonu 1882 ta 1885 pp. Mayu xapakrep THMYacOBUX MpaBuil. Tomy 24 KBITHS
1890 p. Oymo mnpuiiHATO akT «lIpo 3MiHM MMOCTAaHOBH TIPO POOOTY MAaJOJITHIX,
MOUIITKIB 1 0cl0 XKiHOYOi crari Ha (aldpukax, 3aBogax 1 MaHydakTypax 1 Npo
MOIIMPEHHA MPABUJI PO pOOOTY 1 HABYAHHS MAJOJITHIX Ha peMicHUYI 3akinaan». Lum
3aKOHOM OyJI0 HaJaHO MOCTIHHOTO XapaKTepy MPUUHATHM paHille JOKYMEHTaM, OJHAK
3aKOH 24 KBITHSI CTaB KPOKOM Ha3zaj y 3a0e3leueHH] MpaB MpalliBHUKIB. 30Kpema, 3a
HEOOXIJTHOCTI, JO3BOJISUIOCS BCTAHOBJIIOBATHU JJIsI MAJIOJITHIX 9-TOJMHHUNA pOOOUYMid
JICHb, a Y CKJIAHIN TPOMHUCIIOBOCTI HaBITh MPOTATOM 6 TOAWH Yy HiuHy 3MiHY [9].

1913 p. B immepii Oyno mpuitHATO «CTaTyT PO MPOMHUCIOBY MPAIio». Y HbOMY
OyJ0 CHCTEMAaTH30BaHO W OHOBJICHO TOMEpPEIHI HOPMATHBHO-TIPABOBI aKTH, TOMY
JOKYyMEHT MOJXHA Ha3BaTH CBOEPITHUM MPOTOTHIIOM TPYIOBOTO KOJekcy. J[Ba ioro
pozainu (Po3min II ta Po3ain III) Oyno mpucBsiueHo mpaili HEMOBHOMMITHIX Ta >KIHOK.
Cr. 73 no3Boissiocs mpuiMatd Ha poOoTy ocid, He Monommmx 12 pokis. [ns
MAaJIOJIITHIX BCTAHOBIIOBABCS 8-TOAMHHUI poOounii eHsb (CT. 74). 3amydeHHs 10 pooiT
y HiuHY 3MiHY (21:00-5:00), y BuxijH1 Ta CBITKOBI JIHI, Ha IIKIIJIMBUX BUPOOHUIITBAX
3aboponsmocs (cr. 75-76). JitaMm, sKi HE MalM CBIAONTBA MPO 3aKiHYEHHS Xo4da O
OJTHOTO KJIACY HApPOJIHOTO YH 1HIIIOTO YYUJIHIIIA, pOOOTOIaBeIh TOBUHEH OYB HaJaBaTH
MOXKJIMBICTh BIJ[BIIyBaTH HaBYaJbHI 3aKJIaJd HEe MEHIIE 3 roj. moaeHHo abo 18 rom.

Ha TYKICHB, JUISl 90T0 MaJIU BiAKpHBATHCS crieliainbHi mkomn (cT. 80, 84).
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Crt. 64 3a00poHsiIa 3aTy4eHHs 0 poOIT Y HIUHY 3MiHY 0ci0 Bif 15 10 17 pokiB y
TEeKCTUJIBHIN MpoMucioBocTi (cT. 64). Ha mignpueMcTBax, sSiki IpaifoloTh Yy /1Bl 3MIHH
(i3 18-TrogmHHOIO Ge3mepepBHOI0 POOOTOIO0), TO3BOJSIOCS 3aTydaT! MiUTITKIB Y HIYHY
3Mminy, ane Tuibku 3 22:00 mo 4:00 (ct.69). Kpim mworo, cr. 69 momyckanmocs
3amy4yeHHs oci0 Bif 15 10 17 pokiB y HIUHY 3MiHY y pa3i TPUBAJIOTO MPOCTOIO MICHs
CTUXIMHOTO JTMXa YU BEJIMKOI KUIBKOCTI 3aMOBJIEHBb Mepe]] sipMapKoM, aje 3a YMOBHU
30UIBIIICHHS TPUBAJIOCT] Yacy BIAMOYMHKY Micist poootu [10].

OTxe, IHTEHCUBHUN PO3BUTOK PHUHKOBUX BiAHOCHH Yy apyriid moi. XIX cT.
BUKJIMKAB NOTPe0y 3aKOHOJJABUOTO PETYJIIOBAHHS TPYIOBUX BIIHOCHH, 30KpeMa IMpaiii
IiTed Ta MUITKIB, $Ka T[IOCUJIEHO BHKOPUCTOBYBajach Ha IMIANPUEMCTBAX.
3akoHO/1aBCTBO POMaHIBCBKOI iMIEpii CYyTTE€BO BiJCTABAJNO BiJ 3aXiIHHUX JEp)KaB 3a
CTYTEHEM 3aKpIiIUIEHHs W peai3allii npaB HaMaHHUX TpalliBHUKIB. OjHaK, poOITHUY1
pyXd W PpO3YMIHHS BIAJIO0 HEOOXIJTHOCTI HaJaHHS Xouya O MIHIMaJbHUX IpaB
CIIOHYKQJIU JI0 MPUUHATTS PSAY aKTiB, Kl O peryiroBaiu TpyAoBY cdepy, 30KpeMa
TUTSIIY TPAITIO.

Cnucok BUKOPUCTAHMX JKepet:
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2. Tyran-bapanosckuit M. U. U36pannoe. Pycckas paOpuka B mporuioMm u
HacrosimeMm. Mcropudeckoi pasButue pycckoir (adpuxku B XIX Beke. Mockaa:
«Haykay, 1997. 736 c.

3. O mamonetHux, paborammmx Ha ¢dadpukax, 3aBojax, MaHy(paKTypax.
IIC3PU. Cobp. 3. T. II. No 931.

4. SAwxyn U. Y. Y3 BocnoMuHaHuii U niepenucku GpabpuyHOro MHCIEKTOpa
NepBOro Mpu3biBa: Marepuaibl I HCTOPUM pPYyCCKOro pabodero Bompoca U
(hadpuunoro 3akoHonarenbcrBa. CII6.: Tun. Akuuonep. o-Ba bpokrays-Edpon, 1907.
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3aBodax, (habpukax u manydaktypax" or 1 utoHs 1882 r. BectHuk MOCKOBCKOTO
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3aBojax, pabpukax, Mmanydaktypax u B pemecieHHbix 3aBeneHusix. [IC3PU. Cobp. 3.
T.IV. U.1. Ne2286.

8. O BochopemeHud HOYHOM paboThl MOAPOCTKAM U JKEHIIMHAM Ha
npsAIbHBIX U TKankux padpukax. [IC3PU Cobp. 3. T. V. Ne 3013.

Q. OO0 n3MeHeHNH MOCTAHOBIEHUS O paboTe MaIOJIETHUX, TTOJPOCTKOB U JIHII
KEHCKoro mosia Ha (alOpukax, 3aBogax M MaHydakTypax U O pacHpOCTpaHEHHUH
npaBui 0 paboTe U OOy4eHMM MaJIOJIETHMX Ha peMeciieHHbie 3aBenenus. [IC3PU.
Co0p. 3. T. X. Ota. 1. Ne 6742,

10. VYcraB o npomeinuienHoM Tpyne. Cox 3akonoB. T. XI. Y. 2. [lerporpan :

M3aHUE IOPUINYECKOr0 KHMKHOTO ckiana «lIpasoy, 1915.

Menvnuuyk 0. A.,

00KMOp ICMOPUYHUX HAYK, NPpoghecop,

3a8i0yeay Kagheopu ececeimuvboi icmopii

Binnuyvkoeo depaoicasnoco nedacociunozo yHieepcumemy
imeni Muxaiina Koyrobuncorozo,

Cepowk B. A.,

acnipaum Kagheopu ececeimuboi icmopii

Binnuywvkoeo oepaicagnozo nedazociunozo yHigepcumemy
imeni Muxaiina Koyrobuncovko2o

OPI'AHI3ALIMHO-ITIPABOBI OCHOBH NEHCIMHOT' O
CTPAXYBAHHS B YCPP V¥ 1920-X PP.
3arocTpeHHs COlAIbHUX MPOOJIEM B yMOBaX CTAHOBJICHHSI PUHKOBOT EKOHOMIKH
B VYKpaiHi 3acBiguye HEOOXIIHICTh CTBOPEHHsI aJeKBAaTHOI MOJIENl COLIAJIBHOTO
3aXUCTY HEMpale3JaTHUX SIK OJHOTO 13 OCHOBHHX IMOKa3HHKIB PIBHS PO3BUTKY KpaiHH
Ta CycmiuibHOTO 100poOyTy HaceneHHs. SIK MATBEPKYyE MIKHAPOIHUNA JOCBIJ,

HalKpaluM 3pa3KoM  COILIaIbHO-OPIEHTOBAHOI MOJEIl BUCTYIAE coJiilapHa
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camo3abe3nevyBajibHa  CHUCTEMa  JEP>KAaBHOIO  OOOB’SI3KOBOIO  COLIAJILHOTO
CTpaxyBaHHS, SKa CIIPOMO’KHA 3a0€3MeYnTH €(PEKTUBHUMN COIlIATbHUMA 3aXHCT.

B icTopuuHiii pETPOCHEKTHBI 3arajJbHOOOOB’SI3KOBE JEpKaBHE TMEHCIHE
CTpaxyBaHHA  SIK  OpraHizaimiiHo-paBoBa  (¢opMa  COLIAJIBHOIO  3aXHCTY
HeTpare3aTHUX B YKpaiHi Ha 3aKOHOJaBUOMY DPiBHI BHepie OyJI0 3ampOBaKEHO B
nepioa HOBO1 ekoHoMiuHO1 momiTuku. B pesomromii VI kondepenmii KII(6)Y (9-13
rpyaas 1921 p.) sa nomoBine B. UyOaps «IIpomucioBicTh B ymMoBax HOBOI
€KOHOMIYHOI TOJITUKKA» 3 I[HOTO TPHUBOJY 3a3HAYANOCS: «...3MIHa yMOB TpaIl,
OB ’SI3aHMX 3 11 IHTEHCUBHICTIO, 30UIBIIEHHS KUILKOCTI HEIAaCHUX BHIIAQAKIB Ta
3aXBOPIOBAHOCTI HArajbHO JAMKTYIOTh HEOOXIIHICTh 3alpOBAXKEHHS CTPAXyBaHHS
pOOITHHKIB BiJl HEIIACHUX BUNAJAKIB, XBOpoO 1 T.1L.» [1, apk.25].

BaxxnuBuM KpOKOM y BHUpIllIeHHI 03HaYeHoro nutanHa Oy aexkper PHK YCPP
Bix 10 rpynua 1921 p. «lIpo comianbHe cTpaxyBaHHsS POOITHUKIB 1 CIIy’OOBIIIBY,
3anpoBaKEHUN y BUTIISLAL 0cobimBoro «llomoxkeHHs mpo coiiayibHe 3a0e3MeueHHs
TPYASIIMX Ta iX ciMed Ha BUITQJIOK TUMYACOBOI 1 MOCTIMHOI BTpaTH Mpaie3gaTHOCTI,
SKUW 3aro4yaTKyBaB OCHOBHI TPHWHIMIA PAJISHCHKOTO TIEHCIHHOTO CTpaxyBaHHS.
[Tynktu 16-21 Bka3aHOTO MOJOXKEHHS CTOCYBAJHUCs 3a0e3leueHHs 1HBAJiAIB Mpaili,
SKUM Tiepemdavanacs BUIDIATA TIICHCII, HE3aJIe)KHO BiA TPUYMH BUHUKHEHHS
iHBasiHOCTI. PO3Mipu Takoi meHcii BU3HAYAIUCS CTYMEHEM 1HBAIIHOCTI (BIICOTKOM
BTpaTH MpaIe3qaTHOCTI) 1 TUIAHYBaJMCA B 00csrax Bif 1/4 10 MOBHOTO CEPEIHBHOTO
3apo0iITKy [2, cT.59].

3akoHOM mepedayanacs TakoX BUILIATA MEHCIH 3 BTpAaTH ToJlyBaJbHUKA Y pasi
CMEpPTI YOJIOBIKA, HEMPAaLE3IaTHOCTI APY>KUHU YW HASBHOCTI y HEi AUTUHU 110 12
pokiB. [IpaBo Ha MEHCIIO BU3HABAJIOCS 3a HEMpAaIe3JaTHUMHU YU MaJIOJIITHIMU YWiCHaAMU
ciM’i Ta poaudamu o TpsMid miHil [2, c¢1.59]. Chig HarojJocwTH, IO TMEHCIIHE
3a0e3MeyeHHs] B TOPSAKY COIaJbHOTO CTPaxyBaHHs, 3a JEKpEeTOM, mepeadadanocs
JUIIE )1 1HBaJIIB 13 4ncia poOITHUKIB Ta CIIyKOOBIIIB, 1HII KaTEropii HaceIeHHs
00CITyrOBYBaJIMCSl 3a CHCTEMOIO COIIaJIbHOTO 3a0e3MedeHHs. 3BICHO Ha BUILIATY

NEHC1H HEe MOTJIU PO3PaXOBYBATH CEJISHHU.
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CrtpaxyBaHHs 1HBaJIIAHOCTI, SIK 1 0€3pO0ITTA, MPOIMOHYBAJIOCS 3alPOBAKYBATH
B MEpUly Yepry, TOMY BHECKM Ha Il BUAM CTpaxXyBaHHS HApaXOBYBAIMCS IS
mignpueMcTB Bxe 3 1 ciuas 1922 p. [lonmpaBaa, 3a paxyHOK KOIITIB COIICTpaxy Ha
MIOYaTKOBOMY €Tarli MpOMoHYyBajIoCcs 3a0e3MeuyBaTH JuIe 0ci0, 10 CTaly 1HBaJIlIaMH
Yy BTpaTWJIM rogyBasibHuka y 1922 p. [3, apk.27,32]. 3a po3’scuennssmu HKC3 YCPP
13 1i€i kaTeropii BHUKJIOYAIU OCIO, IO CIY)XHJIM paHIIIEe B JXKaHIAPMCBKUX YH
MOJIEHCHKUX YIIPABIIHHAX 1 PO3TJISIAINCS K «HETPYIAOBUM erleMeHT» [3, apk.36].
3BaXkarouM Ha Ba)KKe MaTeplajbHE CTaHOBULIE AMTSIYMX OyAauHKIB Hapkomary ocBitu
1 oxopoHu MarepuHcTBa, ['omoBcorctpax YCPP cBoiM 061kxHUKOM Bif 5 yepBHs 1923
p. HaJaB MPaBO CTPAXOBUM Kacam, 3a HAsABHOCTI BUIBHUX KOMITIB 1o (oHay «b»
(1HBamAHICTH), (piHAHCYBATH L1 yCTaHOBU. KOIITH, B OCHOBHOMY, BUKOPHUCTOBYBAJIUCS
JUISL TIOKpAIleHHS XapyyBaHHS JITeH Ta JOJAaTKOBOTO TIOCTaYaHHSA iX OJSITOM,
011M3HO0, B3yTTsAM [4, apk.159].

[Tpu 3anpoBaKeHH] B )KUTTS OCHOB MEHCIMHOTO CTpaxyBaHHS HAMBaKJIUBIIINM
OyJ0 BH3HAYEHHS (PIHAHCOBUX JKEpES Ha BUIUIATY TEHCI B HOBUX E€KOHOMIYHHUX
ymoBax. He meHma mpo6GiieMa BUHUKJIA 3 MUTAHHSAM E€KCHEPTU3U Ta KOHTPOJIO MPHU
BTpaTi mpane3aatHocti. Hapomuuii xomicapiat comianbHoro 3adesneuenns (HKC3)
YCPP BumaraB TmoOBEpHEHHA KoMy (YHKUIA BHU3HAYEHHS CTYINEHS BTpATU
Mpare3aTHOCTI, iK1 Ha movatky 1921 poky Oynu nepeaani Hapomnomy komicapiaty
oxoponu 3mopoB’ss (HKO3). CBoi BuMoru coizadbe3 oOTpyHTOBYBaB HEMOIKIIHBICTIO
3M1MCHEHHSI KOHTPOJI 3a OOCSIrOM TIEHCIMHOTO 3a0e3rnedeHHs, 3ajeKHO Bij
(iHaHCOBUX MOXKJIMBOCTEH corcTpaxy. KpiM TOro, B HOBMX €KOHOMIYHHUX YMOBax
HKC3 po3risnaB KoxKHOToO MEHCIOHEpa HE TUIBKU 3 TOYKH 30py MPU3HAYEHHS oMy
TOTO YU IHIIOTO JIEP>KAaBHOTO 3a0€3MEYCHHSI, aJie i MOMIJIMBOCTEH MO0 BUKOPUCTAHHS
fioro HermoBHOI mparii [5, ¢.13].

3a paAsSHCHKUM 3aKOHOJABCTBOM, 1]l THBAJIJHICTIO PO3YMIIA TPUBAIY, CTIHKY,
OLTBIII-MEHII TTOCTIHY BTpATy npare3natHocTi. [lutanHs npo HacTaHHS 1HBAIIIHOCTI,
il XapakTep, CTymiHb BTpaTH MpPalE3AaTHOCTI  BUPINIYBAIOCA  JIIKAPCHKOIO
EKCIIepTU3010. 3Ba)kal0OuM Ha 11, MOJIOKEHHS 3aKOHOJABCTBA HE pErjaMeHTYBaJlo

HOPMY MpPO Yac HACTAaHHS 1HBAJIIAHOCTI, HAJAIOYM MPABO CTPAXOBI MPAKTHUI B
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KOXHOMY OKPEMOMY BHIMaJKy BCTAHOBJIOBATH MOMEHT MPUMUHEHHS THUMYacOBOT
HEMpale3/1aTHOCTI Ta HACTaHHS 1HBAIITHOCTI. BIbIIICTh 3aX1IHOEBPONEHCHKUX KpaiH
TOTO Yacy MO-1HIIOMY ITIXOJWIN A0 BHUPIMIECHHS I[HOTO MUTaHHS, BKa3yIOYH B 3aKOHI
KOHKPETHUH TepMiH (SIK TpaBujio 4yepe3 26 THXKHIB XBOPOOH), 3 HACTAHHSAM SIKOTO
MPUNUHSIIACS BUILIATa JOMOMOT 13 TUMYAacOBOi HEMpaIe3aTHOCTI 1 PO3MOYNHABCS
nepio 3a0e3nedeHHs MeHCIIMH 3 1HBaJIIHOCTI [6, ¢.100].

Bignosimno mo K3mll YCPP 1922 p., nmpaBom Ha oOTpUMaHHS IEHCIH 3
1HBAJIITHOCT1 KOPUCTYBAJIMCA POOITHUKH Ta CIY)OOBII, 10 MPALIOBAIU 3a HAHMOM Ta
BTpPATWJIM TpAIle3JaTHICTh MiJ Yac poOoTH abo MPOTATOM OJIHOTO POKY 3 JHS ii
MPUIUHEHHS YW B TEploJl OTpUMAaHHS Jonomoru 13 6e3poOirts. Ilpu npomy mms
OTPUMAaHHS MEHCII 3 IHBAJITHOCTI Yepe3 CTapiCTh 3aCTPAaXOBAHI MaJIA BIAMPAIOBATH 32
HailMOM Ha pI3HUX MIANPUEMCTBAX Ta YCTaHOBax He MeHIIe § pokiB. dakTU4HO
BUMOTra HEOOXIAHOro CcTaxy poOOTM y HaiiMax Oyja BUKIMKAaHa MpParHEHHSIM
BUKJIIOYMTH 3 KOJIa 3aCTPaxOBaHUX OCI0, 1HBAJIITHICTh SKMX Oyjla HE TOB’s3aHa 13
npodeciitHoro poOOTOI0 Ta MPEACTABHUKIB COIIaJbHUX BEPCTB, BU3HAHUX BOPOKUMHU
0 HOBOro pexuMy. [IpakTu4Hl HE3pyYHOCTI 3MYIIYyBajlu CTPaxOBUX Ipal[iBHUKIB
BUCIIOBJIIOBATHCS 32 BIAMIHY TaKOTO CTaXy, OCKIJIBKH MOTO HE 1ICHYBAJO 1 JJIS THIIMX
1HBaMiAIB Tipar [7, ¢.22].

[t BU meHciii — 3 BTpaTH TOyBallbHUKA — MPU3HAYABCS IS YICHIB CIMEH,
[0 HE MaJIM JIOCTaTHIX 3ac001B JIJIsl ICHYBaHHS Ta OyJIM Ha YTPUMaHHI 3aCTPaxXOBaHUX.
B sikoCcT1 yTpMMaHIIB BUCTYHAJIM HETIOBHOIITHI AITH, OpaTH 1 CECTPU JI0 AOCATHEHHS
HUMHU 16 poKiB; Hempare3qaTHi 0aThKU Ta IHIIWAN 13 MOAPYXKS; Mpare3aaTHi YICH!
CiM’1, AIK1 Manu JiTed 10 8-piuHoro BiKy [8, cT.189]. Ilpu nmomiieHH1 iHBaIIAiB Mpallii,
10 MaJiy MPABO Ha MEHCII0 J0 1HBAIIIHUX YCTAHOB, YWICHH iX CiMEH, 1110 3HAXOIUIIUCS
Ha yTPUMaHHI, TeX 3a0e3nmedyBajiics K CiM’1, [0 BTPATUIU TOAyBaJbHUKA [7, ¢.39].
3a ooixkarkoM HKC3 YCPP Bix 30 nucronaga 1922 p., neHciii mo30aBisuIUCS YWICHH
ciMei: oci0 camocTiiiHOI Tpalli; oci0, IO B3siM Ha ce0e BHKOHAHHS 3000B’s3aHb
KOMEpPLIMHOTO Ta BUPOOHHYOTO XapakTepy; oci0, 1o BiIOyBaqu MOKapaHHA Yy
BUIIPABHUX YCTaHOBaX, KOHIIEHTPALIMHUX TabopaxX Ta I1HIIMX MICISAX YB’SI3HEHHS;

CIIY’KUTENIB KylbTiB. Bumiara meHciii NpUMUHSAIACSA, SKIIO OYyJIO0 BIOMO, IO CIM S
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Mae Oynb-sKUW MpoOMUCEN, MPUOYTKOBE TOCHOJAPCTBO 13 3aCTOCYBAaHHSAM HaWMaHO1
mpari [7, c.40].

CrpaxyBaHHS Ha BUMNAJOK IHBaJIAHOCTI Ta BTPAaTH TOAYBaJbHUKA TOTO Yacy
3HAJIO JBI OCHOBHI (opMHu 3a0e3nedeHHs: rpoiioBe (MEHCl]) Ta HaTypalbHE
(yTpuMyBaHHSI B CHEIaJbHUX I1HBATIHUX YCTaHOBax). Y TPAKTHIN CTPaXOBUX
opraHizaiii Ykpainu mnoegHyBaiaucs oOuasi ¢opmu. OpHak, SKIIO B TEpioa
3niicHeHHs cTpaxyBaHHs opranamu HKC3 YCPP (mo motoro 1923 p.) Ha nepiiomy
Micli OyJ0 HaTypajabHe 3a0e3neueHHs, To micis nepexoay y BiganHs HKII Oinbmiicte
1HBaJIITIB 320€3MeUyBAIUCS TPOLIOBUMU MIEHCISMH.

Po3mip meHciitHOro 3a0e3rnedeHHs 1HBaJiAIB HalpsMy 3ajie’kaB BiJ CTYIEHS
BTpaTH mpaie3faTHocTi. B mepioa comianbHOro 3abe3neueHHsl OoOCSr BTpaTH
mpare3aaTHOCTI BHUpakaBcsl y BIACOTKaxX. Taka cucTeMa JaBajia OUIbII TOYHI
PO3paxyHKU MPH SCKPABO BUPAKEHUX 30BHIMIHIX 03HAKAX 1HBAIIAHOCTI, OJJHAK 30BCIM
HE MIIXOJUJIa MPHU CKIIAJHUX 3aXBOPIOBAHHSIX BHYTPIIIHIX OPraHiB YU KOMIUIEKCHHX
xBopobax. Tomy mnpu mnepexoai A0 COLIAJBHOTO CTpPaxyBaHHS pPaasSHCBbKE
3aKOHOJIaBCTBO, Ha BIAMIHY BIJl IPUUHSTOI y KaMiTAIICTUYHUX Jep>KaBaxX BiJICOTKOBO1
CUCTEMHM BHM3HAUEHHS pPO3MIpYy  HENpale3JaTHOCTI, BCTAHOBIIOBAJIO  IPYyIH
1HBAJIITHOCT1 ONTMCOBUM IUIAXOM, YEPE3 BIJHECEHHS 1X JI0 MEBHUX IPYI, 3aJE€XKHO B[
30epeeHHsT HUMH 3arajibHoi TpodeciiiHoi Ta crherianbHOi mpare3gaTHocTi. Taka
kinacudikaiis Ha3MBaNacs «palioHAJBLHOIO», JO HEl MPUCTOCOBYBAjacs 1 BHILIATA
neHciil. B ocHOBY HOBO1 CHCTEMHM OLIIHKU CTYIICHSI BTpaTH Mpale3aaTHOCTI MOKIagaBCs
BHCHOBOK E€KCIIepTHOI KoMicii [9, ¢.168].

Bignogsiguo o iHctpykuii HKC3 YCPP Big 1 nuctonana 1922 p., Bci iHBamiau,
3aJIEXKHO BIJI CTYNEHS! BTPATH Mpale3aTHOCTI, IX MonepeaHboi npodecii Ta xapakrepy
MOCWIBHOI IS HUX PoOOTH, moauisuiucs Ha 6 rpym. [lpu mpomy mpencTaBHUKA
MEepIIMX TPbOX Ipyn OyiHM HENPUAATHUMH JI0 PEryjsipHOi mpodeciiHoi mpali, 1HII,
4yepe3 1HBaJIIAHICTh, 3MYIIIEHI Oyl MEpPerTH Ha 1HITY MEHII KBaTi(iKoBaHY poOOTY
ab0 BUKOHYBATH ii 3 MEHIIOO MPOIYyKTUBHICTIO Tpati [7, ¢.105].

Sk 6aurmo, BKa3zaHUW po3nojul OYB 3aHAATO YMOBHHUM, Yepe3 M0 OYyJI0 BaXKO

IHKOJIM TPOCTEKUTU PIZHULIO MK TpymaMd IHBAJTIAHOCTI. A TOMY HaJEXHICTh
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1HBaJT/1a /10 TI€1 UM 1HIIOI TPYMH 3ajie)Kajia Bij pIlIeHHS €KCIEPTHOI KOMICii, TOOTO BiJl
MPAKTHUYHOT MIsITHOCTI OPTaHiB COLIaJIbHOIO CTPAXyBaHHS.

Ha Binminy Bix iHmumx ¢opm couianbHoro crpaxysanns, K3nll YCPP (ct. 188)
He BCTAHOBJIIOBAB HOPM CTPAXOBOrO 3a0e3leYeHHs 3 IHBalifHOCTI. IX po3mipn
BU3HAUAIKCS MPAKTUKOIO OPTaHiB COIaNbHOTO cTpaxyBaHHs. Tak, o0bkHukoM ['YCC
YCPP Bix 30 6epes3nst 1923 p. nepenbavanvcs HACTYIIHI HOPMU MEHCIH 3 1HBAJIITHOCTI
yepe3 3arajibHe 3axBOPIOBaHHS: I 1HBaIAIB I rpynmu — y po3mipi 2/3 ceperHboro
3apo0ITKy Uil AaHOi MicueBocTl; 1 iHBamaiB Il rpynu — 4/9 cepennboro 3apo0OiTKy;
st iHBaniaiB I rpynu — 1/3  cepennboro 3apo6iTky. Jemo BUIMMEU Oy po3Mipu
MEHCIA 3 1HBAJIAHOCTI 4Yepe3 TPYJAOBE KaMILTBO Ta MNPOQeciiiHe 3aXBOPIOBAHHSL.
IaBanigu | rpynu oTpUMyBajid MEHCIIO Y PO3MIPI CEPEIHBOrO 3apOOITKY AJI J1aHOl
MmicueBocti; 1HBanmau I rpynu — 2/3 cepeanboro 3apo6iTky; inBamiau Il rpynu — y
PO3Mipi MOJIOBUHU CEPETHHOTO 3apoOITKY [7, ¢.25].

BusHnauarouun oOcsr neHciiHOro 3a0e3neueHHs, Biajia B Iepiry yepry aoana npo
BCTAHOBJICHHS TepeBar NpH BHU3HAYEHHI PO3MIPY TEHCIA [ MPOMUCIOBHUX
poOitHukiB. i uporo mocranoBoro HKII CPCP Big 16 xoBtHsa 1926 p. ycro
tepuropito CPCP 3a po3Mipamu MeHCiliHOTO 3abe3reueHHs OyJio TOAUICHO Ha 5
TapuHUX cMyr. BuIbIIICT TepuTopii YKpaiHW, OKpPIM CXIIHUX MPOMHUCIOBUX
OKPYTiB, TOTPANUIU A0 5-1 HAMHIKYOT TapuPHOI CMYTH 13 MiHIMAIHHO BCTAHOBIIEHUM
po3mipom nencii — 7 kp0. [10, apk.174]. 13 ciunsg 1928 p. HK PCI CPCP nanaB npaBo
COIO3HHMM PECITyOIiKaM CaMOCTIMHO PO3MOAUINTHA OKPYTH 32 TapU(PHUMHU CMYTaMu JIJIs
MpU3HAYEHHS TIeHCIi 1o cotctpaxy [1112, apk.77].

CrpaxoBum 3aKOHOJAaBCTBOM BU3HAYajacs TPUBAIICTh [IEHCIAHOTO
3a0e3nedeHHs. Tak, meHCli 3 IHBaIJAHOCTI Ta Yy pa3l BTpPATH TOXyBaJbHHUKA
MpU3HAYAIKCS 3 JTHS T0J1a4l 3as8BU JO MOMEHTY CMEpPTIi, BIIHOBJIEHHS MpaIie3aaTHOCTI
Yy JOCATHEHHS yTpumaHueM l6-piyHoro Biky. Jist ociO, 3allHATUX y JOTJsal 3a
JITHMU, BUTIJIATA TICHCIH IPUMUHSIIACS TPU JOCITHEHHI OCTaHHIMH §-piyHOTO BiKY [12,
c.124]. Hna orpumanHs TneHCIi 3acTpaxoBaHi Oynu 3000B’si3aHI  MPOTATOM
JIBOXPIYHOTO TEPMIHY IICJIsI MPUIMHEHHS POOOTH 3a HAMMOM, HACTaHHS CMEPTI YU

OTOJIONIEHHST PINMICHHS CyAy TpO BHU3HAHHSA 0COOM O€3BICTH BiJICYTHBOIO, TOJATH
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NUCBMOBY 3asBy B TYOEpHCBHKE YIPaBIIHHS COI[IAIbHOTO CTpaxyBaHHS abo X Yy
KOMITET CTpPaxoBOi KacH 3a MiICIIeM MNOCTIMHOTO mpokuBaHHA. [lpu momaui 3asBu
3acTpaxOBaHUIl Ha/aBaB JIOKyMEHTH, IO MIATBEPKYBaId HAsIBHICTH CTPaXxOBOTO
CTaXxKy, O3HaK CTIMKOI BTpaTH MpaIle3JaTHOCTI Ta BIICYTHICTh JOAATKOBHX MPUOYTKIB.
Oco0wu, 1m0 BTpaTWIU Mpale3laTHICTh 4Yepe3 TPYAOBE KaJilTBO, HagaBajdd akT PO
HEIIaCHUI BUMAJOK. Y pa3il BTpaTH TOAyBaJIbHUKA 3asIBHUK HA/laBaB MOCBITYEHHS TIPO
CKJIaJl CIM’1 Ta miATBEpHKEHHS MepeOyBaHHsS Ha yTpuMaHHi [7, ¢.43].

Bunnara meHciii 3acTpaxoBaHUM 3[1MCHIOBaIacs 13 cTpaxoBoro ¢GoHay «by».
®oHn popMyBaBcs 3a PaXyHOK CTPaXxOBUX BHECKIB, CIJITAYyBaHHX POOOTOMABISIMU Y
BiIcOTKax 10 (oHAy 3apoO0iTHOI muaTh. CTaBKM CTPaxoBUX Tapu(iB 3ayexkanu Bij
PO3psAiB WIKIVIMBOCTI Ta HEOE3MEYHOCTI MIANPUEMCTB. Briepiie mopo3psaHi CTaBKU
O0ynu BusHaueHi noctaHoBoro PHK YCPP Bix 27 ciuns 1922 p.: mist mianpueMcTs,
YCTaHOB 1 TOCTIOAAPCTB BigHeceHUX 110 I-r0 po3psamy — 7%; mo II-ro — 8%; I1I-ro — 9%);
IV-ro — 10%. HapogHoMy komicapiaTy coLiajJbHOTO 3a0€3MeUYEeHHs Ha/laBajlocs MPaBo
3MEHIIIYBAaTH YW 30UIbLIYBaTH PO3MIPH BHECKIB JJII OKPEMHUX HIJIPHEMCTB, alle HE
Oinpie Hixk Ha 25% [13, c.1].

3anpoBaKEHHSI HOBOTO BUY MEHCIMHOTO CTpaxyBaHHS — 3a BIKOM — BIIEpIIE
nepeadayanoca nocranoBoro CPCC mpu HKII CPCP Bixg 5 ciung 1928 p. "lIpo
HaJaHHS TICHCIHHOTO 3a0e3MeueHHs MTPUCTAPUIUM POOITHUKAM  MiIMPUEMCTB
TEKCTWJIBHOI TMPOMUCIOBOCTI" JUIsi OJHIE]T 3 Tpymn TMPOMHUCIOBUX POOITHUKIB-
TekcTIbHUKIB. Lle OyB nepimii HopmaTtuBHuid akT B CPCP, y sxomy 3a0e3neyeHHs 3a
BIKOM pO3TJSJANOCA HE SK PI3HOBHJ TMEHCI y 3B'A3Ky 3 IHBaNIJHICTIO, a SK
CaMOCTIMHUHM BUJ NEHCIMHOTO cTpaxyBaHHA. [[paBo Ha MEHCII0 BKe HE 3a1eXallo BiJl
BTpAaTH TPaIe31aTHOCTI, 0 OOOB'SI3KOBO 3aCBIIYYBAJIOCS MEIUYHUM BHCHOBKOM, a
3YMOBJIIOBAJIOCS. JBOMAa MOMEHTaMU: JOCSTHEHHSIM TIEBHOTO BIKYy Ta HAasBHICTIO
BIIMOBITHOTO cTaxy. [IeHCIHMI BiK BCTAaHOBIIFOBABCS: JJI 4OJOBIKIB 60 pOKIB, a AJis
KIHOK — 55 pokiB. {151 40JIOBIKIB 1 )KIHOK BU3HAYABCS €IUHUMN 3araJIbHUN TPYTOBUN
CTaX — 25 pOKIB 1 CHeriaJbHU — HE MEHIIE OJHOTO POKY OE3MOCEepPEenHbO Tepe/
3BEPHEHHSIM I10JI0 TeHcli. Po3Mmip meHcii BCTaHOBIIOBABCS Ha PiBHI MEHCIHHOTO

3a0e3neueHHs iHBamiaiB Il rpymu, 1o BTpaTwiM mpane3gaTHICTh BHACTIIOK
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3arajlbHOro 3aXBOPIOBaHHS, a caMe st 1928 p. 1e ckiano 2/3 Bij MOBHOI MEHCII, sKa,
B CBOIO 4epry, cTaHOBWIA 2/3 Bif cepemHboro 3apo0iTky. HeoOXimHOW yMOBOO AJis
BUIJIATH TEHCIi OyJ0 TNpunuHeHHS poOOTH Ha MIANPUEMCTBI TEKCTHIBHOI
nmpomuciaoBocTi [14, ¢.28].

[TocranoBoro IIBK ta PHK CPCP Bix 27 nunus 1927 p. Oynu 3aTBepxKeHi
«IIpaBwiia mpo TEHCIOHYBaHHS TepoiB mpami». JokyMeHT mepeadadaB BUILIATY
CTpaxoBUX TMeEHCIH y po3mipi 3/4 mMOBHOTO 3apo0iTKy, HE3aJeXHO BiJ CTaHy
mpane3aaTHOCTI Ta MaifHOBOTO CTAHOBHIINA JJIS 0Ci0, 110 MaJId CHEIlalibHI 3aCIyTH B
rajy3i BUPOOHMIITBA, HAYKOBOI JISUIBHOCTI, JIep>KaBHOI a00 T'POMAJCHKOI CIIyXOW 1
BIJIMIpaIIOBAIM 32 HailMoM He MeHIue 35 pokiB. [lpu meHmoMy ctaxi 000B’S3KOBOIO
YMOBOIO JIJIsl PU3HAaYeHHA NeHcli Oyna HasBHicTh [-11I rpyn iHBanigHocTl. Y BUnaaky
MIPOJIOBXKEHHS POOOTH 3a HATMOM TMPalliBHUK OTPUMYBAB MOJIOBUHY 3a3HAYEHOI MEHCII.
[leHcis BKa3aHMX pO3MIpIB BUILIaYyBaiacs 1 WieHaM CciM’1 y pasi cMepTi un Oe3BICHO1
BIJICYTHOCTI TOJTyBaJIbHHMKA. ['epoi mpalii 3BUIBHSIINCS BiJl ONMOJATKyBaHHS JeP>KaBHUM
NpUOYTKOBUM MOJATKOM, SIKIIO A0xig He mnepeBumtyBaB 600 kp6. B pik. Ilpu
OTOJIATKyBaHHI BKa3aHUX 0C10 HajiaBayacs 3HKKa y po3mipi 20% [15, cT.456].

OTxe, panssHChbKE MEHCIMHE CTpaXxyBaHHs K OKPEMHUN 1HCTUTYT 3a0e3MeueHHs
pPOOITHUKIB Ta CIYXOOBIIIB Yy pa3i MOCTIHHOI BTpaTH Mpare3JaTHOCTI OCTaTOYHO
HaOyBae ¢yHkiioHanpbHuX o3Hak B mepiog HEIly. OcHoBHy macy 3abe3nedyBaHUX,
BUITMIOBITHO 70 YMHHOTO 3aKOHOJABCTBA, CTAHOBWJIM 1HBANIAM TIpami Ta ciM’i, M0
BTpaTWIM TOQyBaibHUKA. [[pruumHaMu Hempaue3naTHOCTI, 31e01Ibl, Oy 3arajibHi
3aXBOPIOBAHHS, OJHAK 13 BIIPOKEHHSIM MPOMHUCIOBOCTI Ta PO3MIUPEHHSIM 3aTy4EHHS
pOOITHUKIB 10 POOOTH HA MPOMUCIOBHUX IMIJNPUEMCTBAX CYTTEBO 3pPOCTAE YACTKA
MEHCIOHEPIB Yepe3 BUPOOHUUYMI TpaBMaTH3M Ta npodeciiiHi 3axBoproBaHHA. Jlumie 3
npyroi mojioBuHU 1920-X pp. 3ampoBaKy€eThCs TIEHCIHHE CTpaxyBaHHS CTApPOCTI Ta 3a
BUCJYTY POKIB, TPOTE BOHO CTOCYBAJIOCS OOMEXEHOTO0 KOHTHHTEHTY 3aCTpPaxOBaHUX.
[IpoTsiroM BKa3aHOTO TEPIOy Ha CHUCTEMY COIIAILHOTO CTpaxyBaHHS DPaISHCHKAM
3aKOHO/IABCTBOM TMOKJIAJAJIOCs TaKOX BUKOHAHHS HEBJIACTUBUX (DYHKIIN 13 BUILIATH
OCHOBHOI YaCTHUHU NEPCOHAJIBHUX IMEHCIH, MEeHCI 3a BUCIYTY POKIB Ta 3a0e3MmeyeHHs

MIEHCISIMU Te€POiB mpari.



59

Cnmcoxk BUKOPUCTAHMX JIAKepeJI:

1. JIAT'O VYxpainu, ¢. 1, on.1, cip.61, 73 apk.

2. CY YCCP. 1922. Ne4.

3. UJABO VYxkpainu, ¢.2851, on.1, coip.1, 205 apk.

4. IIJIABO Yxkpainn, ¢.2851, om.1, crp.35, 189 apk.

5. Cemenenko III. Dkcmeptuza W KOHTPOJb NHpHU yTpaTe TPYAOCIHOCOOHOCTH.
BecrtHuk comumanbaoro ooecreuenust. 1922. Nel-3. C.13-14.

6. TerrenbopH 3. CoBerckoe conuanbHOe cTpaxoBanue. M3n. 3-e. M.: Bompocsl
Tpyna, 1929. 139 c.

7. COOpHUK TIOCTAaHOBJICHUU U PACHOPSIKEHUN MO COIMAIBLHOMY CTPaXOBaHMIO.
XapbkoB: YnomHapkoMmtpya PCOCP npu CHK YCCP, 1923. 332 c.

8. Kogekc 3akoHoB 0 Tpyae 1922 r. Xapbkos: 0.B., 1923. 46 c.

9. baeckuii M. JI. CnpaBouHuk 3acTpaxoBaHHOro. COLHAIBHOE CTPAXOBAHUE
pabouux, CiayKalux, UHBAIHUJIOB, 0€3pabOTHRIX W WIEHOB uX cemeil. M.: Bompocsl
Tpyna, 1923. 174 c.

10. HJABO VYkpainu, $.2851, on.1, crip.757, 134 apk.

11. HAABO VYkpainu, ¢.2851, omn.1, cip.922, 206 apk.

12. baescknit W.JI., Ommun A.P.. [leiicTByromee 3aKOHOIATENBCTBO IO
conraiibHOMYy cTpaxoBanuio. (C komMmeHTapusmu). M3n. 2-e. M.: Bompocsl Tpyna,
1928. 582 c.

13. Bicri. 1922. 11 moToro.

14. Bonpocs! ctpaxoBaHus. 1928. Ne3.

15. C3 CCCP. 1927. Ne45.



60

Menovnuuyk 0. C.,

00KMOp 10PUOUYHUX HAYK, npogecop,

npoghecop xkagheopu 3aeanbHoi meopii npasa ma oepicasu
Hayionanvnoeo ynisepcumemy « Ooecvka 0opuoudHa akaoemisy

3ACTOCYBAHHSA KIIACUYHUX TA HEKTACHYHUHUX
MNPUHIMUIIIB Y BTIVIEHHI TOKTPUHMU ITPAB JIIOAUHU

VY ropucnpyaeHiii BUAUIAIOTh TaKi METOMOJOTIYHI MapaJurMy SK KJIaCHYHA Ta
HekJacuyHa. Jlo HEeKJIacM4HOi BIJHOCSHTH MOJEPH Ta MOCMOJAEpH. AO0O0, 1HIIMMHU
CIIOBaMH, MOXHa pO3TISAaTH TPHU TApPaJurMH: KIACHYHY, HEKJIacCHUYHy Ta
nocTHekIacu4Hy. CIiiJl OKPECIUTH 1X BIAMIHHICTh Y BUKOPUCTAHHI MIEBHUX MPUHITUITIB
TM13HAHHS.

Oco0MMBOCTAMU KJIACHYHOI TMapajurMU y IOPHUCIPYJIEHIT € Te, M0 MpaBo
CHpUNMAEThCS K 00 €KTUBHA PEANBHICTh, K YAaCTHHA CBITY, 10 OTOYY€E JIIOJUHY B
MOBCSAKJICHHOMY JKUTTI. Y 3MICTI MpaBa 3aBXAU JOMIHY€E PALlIOHAJILHUNA €JIEMEHT Ta
MpaBO € BTUICHHSAM pPO3YyMy Ta JIOTIKA. BOHO cCiyrye OCTaHHBOIO I1HCTAHIIIEI Y
BUPIIIEHH] COIIaJbHUX TMPOTUPIY Ta Y HHOMY MOXJIMBAa 00’€KTHBHA icTHHA. Jliis
KJIACUYHOT TapagurMy cCrenudiyHuM Ta BHU3HAYAIBHUM € BUKOPHCTAHHSA TaKUX
MPUHITUIIIB AK: 00’ €KTUBHICTD, PalliOHATBHICTh, ICTOPU3M, MOHI3M, AETEPMIHI3M TOIIIO.

Heknacuuna mnapaaurmMa METOJOJIOTI HOPUCOPYACHLIT BUHHUKJIA 33 PaxyHOK
HECTIPOMOYKHOCT] KJIACHYHUX MPHHIMIIB OXONUTH iUl CIIEKTP MPAaBOBUX ABUII. Ii
O0COOJIMBOCTSMU € T€, IO MPABO CIPUHUMAETHCS SK CKJIaJIOBa JIFOJCHKOI CBIIOMOCTI Ta
KpUTEpii caMOOLIHKKM KW caMooOMexkeHHs. [IpaBo IMAHEHTHO BIACTUBE JIIOJIMHI, a
TOMY HOTO peajbHICTb, IEPEAyCiM, Cy0’ €KTHBHA, a He 00’ €KTUBHA; BOHO € BITHOCHOIO,
a He a0COJIIOTHOIO KaTeropiero. PO3BUTOK MpaBa € IITIOPATICTUYHUM IUBLII3ALIHIM
MpollecOM Ta IMpaBa JIOJUWHU € BEPHIMHOW topucnpydeHulii. Cepen MpUHIUIIB
HEKJIACUKHU: CYO’€KTHBHICTb, IIO€JIHAHHS paLlOHAJIBHOTO Ta HEPAllOHAIBHOTO,
abcTparyBaHHS BiJl 1CTOpIi, IITIOpaNi3M, IHAETEPMIHI3M TOUIO.

CraHOBNEHHS TIOCTHEKJIACUYHOI METOAOJOrii ToB’si3aH0 3 (pimocodiero
MOCTMOZIEPHY, 3 OJHOro OOKy, Ta 3 THM, LI0 HEKJIacHM4YHa MapagurmMa He 3MOrIJa

peasizyBaTd MOTEHIlIAl aKCloJIOTii, aHTPOIMOJIOTil Ta TePMEHEBTUKH, 3 1HIIOTO OOKY.
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Oco0MMBOCTAMHU TOCTHEKJIACHUYHOI MapaurMU y IOPUCHOPYIEHIII € Te, IO MpPaBo
pPO3yMIETBCS K IHTEPCYO’€KTHA  KOHCTPYKINS, 3MICT SKOi  BHU3HAYAETHCA
TUCKYPCUBHUMHU 3acobamu. MuUcCieHHs TMpo TpaBO 3MIHIOE TMpaBo, TOOTO
IOPDUCIIPYJICHIIIE BTpadya€ MOHOIIOJIIFO HA OCATHEHHS TMpaBa Ta BOHO €
TUTIOPATTICTUYHUM. [TpuHuunamu NOCTHEKJIACUKU €: 1HTEpCyO’ EKTHICTB,
MDKIACIUILUTIHAPHICTD, TPUHIIUI TOAATKOBOCTI, IUTFOPAIi3MY TOIIIO.

Taki mapagurManbHi  XapaKTEPUCTUKU  METOJOJIOTIYHUX  MPUHIMIIB Yy
IOPUCTPYJICHIIIT  CIIPOMOXKHI ~ HaJaTH  SKICHUM  IHCTpyYMEHTapil  moJo sk
THOCEOJIOTIYHUX, TaK 1 OHTOJOTIYHUX OCHOB CYy4YaCHOTO TpaBa Ta JiepKaBH, HE
OOMEXYIOUM TMpOIeCH iX Mi3HaHHS MOHICTHYHICTIO a00 pallioHaIi3MOM, Ta
nepeadoavyaroun TUTIOPAJIICTUYHICT, 1HJIETEPMIHI3M Ta MOJIUBOCTI
MDKJIUCIUIUTIHAPHUX TOIIYKIB.

SckpaBUM  TPUKIATOM  3aCTOCYBaHHS  BUINE3a3HAUYCHWX MapajurM Ta
BUIMIOBITHUX TIPHUHIMINB € BTIJIEHHS JOKTPHHHU IIpaB JIOJUHHM SK YHIBEPCAIbHOI,
HaBITh 3 OIVISIIY Ha 11€10 KYJbTYpPHOI PI3HOMAHITHOCTI Ta TakKoi, IO € OCHOBOIO JJIsi
BUKOPHCTAHHSA K KJIACHYHOI, TaK 1 HEKJIACHYHOI mapaaurMu. [ Toro, mob skomora
AKICHIIIIE 3aCTOCOBYBATH Ty a00 IHIINY JIOKTPUHY 3aBXKIU MOTPIOHO PO3YMITH, SKa
METOA0JI0T1A OyAe HalBIATIIIIOW NPHU TaKOMY 3aCTOCyBaHHI. Jly’ke 4acTo 3BepTaeThecs
yBara Ha T€, M0 JOKTPUHA TMpaB JIOAUHU € KIACHYHOI0, TEBHUM B3IpIEM Ta
OPIEHTHPOM y paMKax HaI[lOHAJLHOIO Ta MDKHapomHoro mpasa [1, c. 21]. Tyt cmin
MOBHICTIO TOTOJIUTHCh, aJI€ MOTIM MH CTHUKAEMOCS 3 THUM, IO ISl JOKTPHHA 1HOJI
TUIBKM TaKWM B3IpIIEM 1 3aMINAE€ThCs, TOOTO i1 peajizallis IOB’s3aHa 3 IICBHUM
Habopom mpoOieM. IcHye qymKa, SIKIIO 1M0Ch HEMOKHA peajTizyBaTH B MOBHIM Mipi, TO
MOTPIOHO 3MIHUTH CBOE BIJHOUIEHHS JO Ii€l mpobOysemu. Tak BHUHHKIA 1]es
MOJAWBUTUCS HA TPOOJEMy BTUICHHS JOKTPUHU TIpaB JIIOAWHU 3 TOYKH 30Dy
a0COJIIOTHO 1HIIIOT METOJI0JIOT1I, TOOTO HEKJIACHYHOI.

[Tounemo 3 Toro, MmO 30cepeArMO yBary Ha cT. 1 3araibHOi Jekjapaiii mpas
JIOANHM, sIKa Tporosourye: «Bcl Joau HapoIKyIOThCsl BIIBHUMH 1 PIBHUMH Y CBOIH
rHOCTI Ta npaBax. BoHW HalJIeH1 pO3yMOM 1 COBICTIO 1 MOBUHHI JIISITH Y BIAHOIICHH]

OJIMH JI0 OJHOTO B ayci OparepcTBay [2, cT. 1].
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To6TO yci ocoOu — HOCIT TpaB JIIOAUHU PO3TJISIAOTECS SIK HAAICH] T1THICTIO,
posyMoM 1 coBicTio. Lli BmacTMBOCTI MOXXHAa pPO3TASAATH SK AHTPOIOJIOTIUHE
OOTpYHTYBaHHSI TIpaB JIFOJWHM, 1[0 BXKE HAC aJpecye 10 HEKIACHYHOI MapaJurMu, sKa
OpIEHTYEThCS Ha cy0’ekTa (JIIOJIMHY), TOMY IO CIIPUMHSATTS JIFOJUHU K 00’€KTa Beje
710 HEBUTIPABHUX HACTIIKIB.

Mu MoxkemMo BHU3HAuYaTH IpaBa JIOJUHU K HaAOaHHS, JIOMaraHHsi, BUMOTH,
MOKJIMBOCTI, SIK OC10, TaK 1 yChOTO JIFOACTBA, a TaKOX CTaHJApPTH, (PyHJIaMEHTAIbHI
MPUHLIUIN, BUMOTH 10 JepxaBu Toulo [3]. OmHaK CHOIIBHUM JJIsl YCiX Bapiallii €
PO3yMIHHS TOTO, 1110 MpaBa JIOJANHU — BKpall BaXKJIMBI, 1 110 HABITh OCOOH, K1 HIKOJIU
HE CTUKQJIACA 3 BHU3HAUCHHSIMHU IIpaB, Ha SKOMYCh JyK€ TJIMOMHHOMY pIiBHI
BIIUYBAIOTh iX 3HA4YymliCTh. | TyT, BH3HAKOUM L€ TJIIMOMHHE BITYYTTS MH 3HOBY
3BEpPTAEMOCA J0 HEKJIACHYHOrO0 TMPUHIUIY TMOEJAHAHHS  PaIliOHAIBHOIO  Ta
HepalioHAIBHOTO. MU HamaraeMmocs TPOIYCTUTH Kpi3b pPO3yM HAIIe BiTIYyTTS
YHIBEpPCAIBHOCTI JOKTPUHHU IPaB JIOJUHU, SIKE, MOXKJIUBO, 1 HE Ma€ OyTH JIOBEJICHUM.
Tomy Ham Ha MOYYTTEBOMY (HEpAL[IOHAIBHOMY) PIBHI CKJIAAHO MPEICTaBUTH, YUM
KepyBajacsi pociiicbka (enepartisi, konu 16 BepecHs 2022 poky NpunuHUia OyTH
CTOPOHOI €BpONEHCHKOT KOHBEHINT 3 mpaB JoauHu [4]. A skmo crpoOyBaTh
palioHai3yBaTH, TO BUXOJUTh, 0 LI KpaiHa HaBITh 1 HE HAMAraeThCs BU3HABATHU
JOKTPHUHY TIPaB JIOUHU.

[IpaBa mroaMHU — 116 OCHOBHI MOYKJIMBOCTI, HEOOX1THI JJIs T1JHOTO Ta BIIBHOIO
ICHYBaHHSI ¥ PO3BUTKY 0cOOHM. BiamoBiJiHI MOXJIMBOCTI € HaWOUIbII 3HAYYIIUMU,
byHIaMEHTATPHUMH, TaKUMH, 110 CTAHOBJIATH CTAHAAPTU KUTTEMISILHOCTI OCOOH.
OpieHTHPOM BHUCTYIAIOTh Taki 0a30BlI IHTEpeCH OCOOM, SIK MpaBO Ha XUTTA abo
3a00pOHa KaTyBaHb, OJHAK MEPEIiK MOXKIUBOCTEH IMOCTYIIOBO PO3IIUPIOETHCS Pa3oM
31 3MIHOIO YSIBJIEHB TIPO TE, IO CaMe€ € HOPMOIO, TITHUM Ta BIILHUM ICHYBaHHS Ta
po3BUTKY. HaBoasum y mpukiiag yeTBepTe MOKOJIIHHS MpaB JIOJAWHH, CIi BIAMITUTH
3aCTOCYBaHHS HABITh MOCTHEKJIACUYHOTO PUHIIUITY TOAATKOBOCTI, KOJIM CIIOYATKYy MU
MOBHWHHI BU3HAYUTHUCS 3 MUTAHHSMH TEBHUX YMOB 1 TIIBKH TOTIM POOUTH BHCHOBKHU
11010 MPOOJIEMHOCTI TaKUX MpaB JIIOJAUHU SIK IPaBO HA: 3MiHY CTaTl, TPAHCIUIAHTAIIIO

OpraHiB, KJIOHYBaHHs, TOCTyI A0 [HTepHeTy, ITy4YHe 3aIUliIHEHHS, €BTaHa3110, BUIbHY
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BiJI IUTUHHU CIM 10, HE3AJIG)KHE BIJ JEPKABHOTO BTPYUYAHHS >KUTTS 3a PENITIHHUMU,
MOpaJIbHUMH HOPMaMHU TOIIIO.

S0 3BepHYTHM yBary Ha O3HaKM MpaB JIOJUHH, TO Y4YEHI 3a3HA4YaloTh:
IPUPOJIHICTh, HEBIJ €MHICTh, HEBIIUY>KYBaHICTh, PIBHICTb, ICTOPUYHHUUA PO3BUTOK,
YVHIBEpPCAIBHICTh, aJPECOBAHICTh JIepkaBi TOMIO [5, ¢. 29-33]. AHamizyouu i 03HaKH,
MO>KHA 3a3HAYUTH, 10 3 METOJOJIOTTYHOI TOUYKHU 30pYy ICTOPUYHUIN Ta PIBHUIA XapakTep
npaB JIIOJIMHA MOXYTh BIATOBIAATH KJIACHYHUM IPUHIMIIAM, a 1HIIl CTBEPIKYIOTh
MIPUHAJICKHICTh J0 HEKJIACH4yHOI mapamurmu. Jlo mMoaepHuX (HEKIaCMYHUX) OCHOB
JOKTPUHU TPaB JIFOJUHU CJIJ{ BIJIHECTH IX NMPUPOAHUM (HAIEKHICTh IO JIOJCHKOTO
polly) Ta HEBII €MHUU (HIXTO HE MOXe BIIIOpaTH mpaBa) xapaktep. lIpuHummam
MIOCTMOJIEPHY BIANOBIJA€ HEBITUYKYBAHUN XapakTep MpaB JIOJUHU, TOMY IO Bl HUX
HE MO’KHa BiaMoBHUTHCS. Hampukmnan, He MOXHaA BOUTH Ta 3 iCTH JIFOAUHY 3 11 3TOJH.
Tyt B)ke MOXe UTH MOBa MPO TAKUK NPHUHIMI SIK 1HTEPCYO’ €KHICTh. TOOTO Mi3HAHHSA
npasa (IIpaB JIIOJWHU) Ma€ BUXOJUTHU 3 TOTO, 1[0 BOHO HE ICHYE SIK CAMOCTIMHUMN BIJ
cyO’ekTIB TpaBa e€JleMeHT peaibHocTi. IIpaBo (mpaBa mroAMHM) ICHYE B
aKTyalli30BaHOMY Ta TMEPCIEeKTUBHOMY cTaHi. [IeBHe mpaBo cTae akTyaqbHUM JIUIIE B
MPaBOBiM CUTYyaIlll, TOOTO KOJIM BUHUKAE TIPABOBA KOMYHIKaIIisl.

Harosonryroun Ha yHiBepcadbHOMY XapakTepl MpaB JIOJUHU TAKOX HE BUIE
OOMEKUTHUCA TUIBKU KJIIACUYHUM TBEPIDKEHHSIM TIPO Te, 110 BiANMOBiAHO 10 [IpeamOymu
3aranbHOl Jekjapalli mnpaB JIOJUHH, JAEpKaBU-UJICHH 3000B’S3aJUCh CHOPUITH Y
criBpoOiTHUNTBI 3 OOH 3aranpHil MoBa3i 1 JOACPKAHHIO MPaB JIOJIUHU 1 OCHOBHHUX
cB000. baunmo, o Oe33anepedHe BU3HAHHS TPaB JIIOJWHU, IPOTOJIONICHE Ha PiBHI
OOH 1 migTrpumane y OaraTbOX HaJHAIIOHAIBHUX CTPYKTypax, HE O3HA4ae ix
0e33amepeyHoi moBark W JOTpMMaHHA. JlMCKycii TOYaThbCs HABKOJO TIyMay€HHS
3MICTY TpaB, OCOOJMBO y CKJIAJHUX 1 UyTJIMBUX MHUTAHHAX. APryMEHTH, SIKI B HHUX
HaBOJISIThCS, TOPKAIOTHCS HE JIMINE HAI[lOHAJBHUX 1HTEpeciB 1 crnenudiku, ange u
30epeKeHHST KYJBbTYPHOI PI3HOMAHITHOCTI, a TaKOX TMOCTA0JICHHS ACSKUX BUMOT,
3aKJIaJIeHUX y MpaBax JIOJUHH, 3apai TOCSITHEHHS BCe3araiabHOl 3T0/IH.

OCHOBHI apryMEeHTH, 1[0 HABOJATHCS HA KOPUCTh KYJIBTYPHOI OCOOJIMBOCTI MPaB

JIOOWHM, Takl. «3axigHe» IOXOMKEHHS Ta HEMOXIMUBICTH BHACIIIOK IHOTO
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PO3IMOBCIO/IKYBATUCSI HAa CYCHIJIbCTBA 1HIIUX TUITIB KYJbTyp. [IpeTensis, mo 3axigHa
KyJIbTypa 3MIMCHIOE THUCK Ha IHIN TUBLTI3AmiNAI KynbTypu. I[IpeTensii momo
OOTpYHTYBaHHsI TpaB JIIOAWHU 4Yepe3 TiIHICTh Ta aBTOHOMIIO OCOOM, a KOJIGKTHBHUMN
THII TOBEJIHKA HE BPAXOBYETHCA.

Y BIAMOBIAP MOXHA 3a3HAYMTH, 0a3yIOYNCh HAa HEKJIACHYHIN METOHOJOTii Ta
NOTO/KYIOUUCh 3 IyMKaMH JOCIHITHUKIB, [0 aJbTEPHATUBU JOKTPUHI TPAB JIIOJUHU
MOKH 1110 HeMae (cy0’ekTrBiI3M). HalO11bI yCIIITHUMU 3 TOYKH 30PY LMUBLII3AI[IHHOTO
PO3BUTKY 3aJMIIAIOTHCS Ti CYCHUIbCTBA, SIKI CIHPAIOThCS HA INpaBa JIIOAUHH,
JIEMOKpATIiI0O Ta BEPXOBEHCTBO IpaBa, MiATPUMYIOTh NPUHIMIK CHPABEIJIMBOCTI U
piBHOCTI. JlOKTpMHa mpaB JIIOAMHM HAJA€ CHUIbHY TOYKY BIWIIKY Yy Oyab-sKii
MDKKYJBTYpPHIM KOMYHIKalli (IHTepCyO’€KTUBI3M), K 1HAMBIAYaJbHIM, Tak 1 HA PiBHI
CYCIIJIbCTBA, JIEpKaBH, MEpelyciM Yepe3 MPUPOJIHUM Ta PIBHUN XapakTep mnpas [5, c.
41].

OTxe, MpoaHai3yBaBIIM OCHOBHI IMOJOXEHHS JOKTPUHHU TMpaB JIOJUHU 3
MO3ULINA KJIACHYHUX HAa HEKJIIACUYHUX TMPHUHLUIIB, MOXKHA 3pOOMTH BUCHOBOK, IO il
VHIBEPCAJBHICTh HE MOCATAE Ha KYJbTYpHY pI3HOMAHITHICTh Ta HE TrajabMmye ii
PO3BUTOK, a HAaBINAKKH € IJICTABOI0 [IJII MDKKYJIBTYPHOTO JIajiory, 3aco0oM
BU3HAUYEHHS 3arajlbHUX O3HAK Ta peai3alli Ha TJi PO3MIMPEHHS BUKOPUCTAHHS
CYy4aCHUX MOKIIUBOCTEH METOJIOJIOT1T IOPUCTIPYSHIII].
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IPABA 1 CBOBO/JM JIIOJUHU B KOHCTUTYIIII PYMYHII
1866 POKY

[IuTaHHA rapaHTiii Ta 3aXUCTy MpaB 1 cBOOOJ JIFOAWHH € OJIHIEIO 3 JIaBHIX TEM
MPaBOBOI HAYKH, JTOCIIIJIKEHHS SIKOT X0ua i BiJI0OYBa€ThCS BIIPOJIOBK CTOMITH, aji€ J0Ci
I TeMa HE JIMIIEe HE BTpAaTWJIa CBOEI HAYKOBOI Ta MPAKTUYHOI aKTyaJbHOCTI, a
HABIIAKH, TOCTIHHO aKTyali3yeThCs B yMOBaxX HAIIOTO ChOro/ieHHsA. HameBHo ToMy, 1110
came mpaBa 1 CBOOOIM € MEBHUM «MIPUIIOM» IUBUIIZAIIHHOTO PO3BUTKY CYyYaCHOTO
CYCIIITBCTBA B MOTO TMparHeHHI 10 YTBEPIKEHHS JIEMOKpAaTHYHHMX IiHHOCTeH. 10
rpyaHs 1948 p. TI'enepanpHa Acambness OOH mnpuiinana nepmmii MibKHapOAHO-
MPaBOBUN JOKYMEHT, IO MPOTOJIOCUB OCHOBHI IpaBa 1 CBOOOIU JIOJUHU — 3arajibHy
JEeKJapalito mnpaB JMOJUHU. JIOKYMEHT (aKkTUYHO 3aKpillUB OCHOBY CBITOBOTO
MPaBOTIOPSIKY B TaTy31 MpaB 1 CBOOO T JTIOIUHHU.

Takum uuHOM, 1Ie QyHAAMEHTATbHE MUTAHHS OYyJI0 CXBAJICHO Ta MiATPUMAHO
[UBLTI30BaHUM CBiTOM. BojaHouac, HarojocuMmo, M0 KOKHa 0€3 BUHATKY JiepKaBa
MpoHIIa CBi ICTOPUYHUN NUIAX (OPMYBaHHS, PO3BUTKY Ta TapaHTyBaHHS TaKHUX
0a30BUX IIHHOCTEH fIK mpaBa 1 cBOOOAM JIOAWMHU. He BHHATKOM y LbOMY MOCTYII
ctana 1 Pymynis. EBomroniss koHCTUTYLIOHANI3MY B PymyHIii npoiinia TpuBaiuii yac
CBOT'O PO3BUTKY BiJ nepiioro OcHoBHoro 3akoHy 1866 p. no airouoi Koncturymii. 3a
et yac KoHcTutyIii HEOAHOPA30BO 3MIHIOBAJIMCS, JOTOBHIOBAJIMUCS, 3Ba)KalOyu Ha

ICTOpHYHI YMOBHM ICHYBaHHsI JAepxaBu. Ha meBHuUX eramax, 30KpeMa, 3a 4aciB
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KOMYHICTUYHOTO PEXHUMY, MOHSTTS, MPUHIMIM Ta TapaHTyBaHHS OCHOBHUX IpaB 1
cBOOO/ JIIOAMHU BIAXOAWIU Ha «IPYTHil» IMJaH B CHUCTEMI JEPXKABHOTO YIPABJIHHA.
AJie BITHOBIIGHHS JIEMOKpPAaTHUYHOI (OpMHU TPaBIIHHS Ta NPUAHATTS YUHHOI
KoHctutymii  3acBiqumiii  HE JIMIIE€ HASBHICTD PYMYHCBKOI KOHCTUTYIIHHOT
IIGHTUYHOCTI, a ¥ BEPXOBEHCTBO MpaBa Ta 3aKOHY B HANpsAMKY JOTPUMAHHA Ta
rapaHTyBaHHsI OCHOBHUX MPaB 1 CBOOO JIIOJIUHU.

BaxnuBe 3HaueHHa Mg (QOpMyBaHHS KOHCTUTYLIMHMX OCHOB PYMYHCHKOL
nepkaBu Mana pedopma Bubopuoi cuctemu 1864 p. 3a migcymkamu sAkoi OyB
3MEHIICHU BIKOBUW Ta MaWHOBHUU II€H3 JUIsl TPOMAJISH, SIKI MOTJIM OpaTH y4acTh B
rojiocyBasHi [5]. Bim3zHaunmo, 1o MiArOTOBKA Ta HPUUHATTSA IMEPUIOi PYMYHCBHKOI
Konctutymii BimOyBajiacss Ha Tl CKJIAQJHOI MIXHAPOJHO-TOJIITUYHOT CHUTyalli B
€porni. 3a BUpa3oM OUYEBHJILIB «UTaHHS [[yHallChbKUX KHS31BCTB, OyJIO CXOXHM Ha
JlaMOKJIIB M€Y, BIIHOCHO MHUpPY Ta CIOKIHOTO pPO3BUTKY €BPOINEHCHKOTO
cycninberBay [1, c. 449].

[lepma Koncturyuis Oyna npuiinara Y cranoBuumu 30opamu 30 yepBHs 1866 p.
Bona Oyna namucana 3a 3pa3koMm Oenbrificbkoi KoHCTHTyIIi, ane amanToBaHa [0
PYMYHCBKUX peaiit [7, p. 123]. Onpunrognennii OcHoBHME 3aKoH OyB 1 JIHITHSA TOrO
k% poky KapoaemI[8, p. 133]. Ilpuiiaarrs KoHcTuTymii ctano  JA0JCHOCHUM
IOPUUYHUM aKTOM ]ISl BCIE€T PYMYHCBKOI Hallli, OCKIJIbKH 11€ 03HAYAJIO KapJAHUHAIbHY
3MIHY CHIBBIIHOIIEHHS 30BHIMIHIX Ta BHYTPIMIHIX (AKTOPIB y JAEp>KaBOTBOPUOMY
mpoiieci KHsA31BCTBA. PyMyHM TakuM YMHOM 3acBIAYMIIM BJIACHE IMPAarHeHHs 0
CTBOPEHHS CYBEPEHHOI Iep>KaBH 3 OKPECICHUMHU KOPJIOHAMM, HACEICHHSIM, HassBHICTIO
OpraHiB JEp>KaBHOI BJIAJM Ta YOPaBJiHHS, CYBEPEHITETOM, 3JaTHICTIO BHUIABATH
3aKOHM Ta MPOBOJUTH MDKHApOIHY mOMTHKY [7, p. 123]. Tlepma KonctuTyiris
CKJIaJIaBCs 3 BOCbMU po3aiiiB [4, p. 111].

Pozminl  «IIpo  pymMyHCBKY  TEpUTOpitO»  MICTUB  (pyHJAaMEHTaJbHI
KOHCTUTYIIIHHO-/IEPKaBHUIIbKI TIPUIMCH CTBOPEHHS Ta PO3BHUTKY KpaiHu. FOpuandHo
BimOyocst 3akpituieHHst odimiiinoi Ha3Bu. Tak, ct. 1 mporonomryBana: «O0’eqHaHH1
PYMYHCBKI ~ KHSI3IBCTBa  CKJIQJIAlOTh  HEAUIUMY  Jep)KaBy  MiJl  Ha3BOIO

Pymynis» [6, p. 119]. Cr. 2-4 Bu3Havayy, M0 TepUTOpist PyMyHIil € HEBiqIyKyBaHOIO
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Ta HEJOTOPKAHOK, 3 BJIACHUM aJMIHICTPATUBHO-TEPUTOPIATBHUM TOJILJIOM Ta
yctpoeM. Ha Bciit 1i Tepuropii Mana (yHKIIIOHYBaTH BUKJIIOYHO HaIllOHAJIbHA
HOpMaTUBHO-TIpaBoBa 0aza [3].

Ha okpemy yBary 3aciyroye Po3zmain II «IIpo npaBa pyMmyH», OCKIJIBKH caM€ B
HbOMY OyJIM 3aKpiluieHI KOHCTHTYIIIHHI MpaBa ¥ CBOOOIW JIOAWMHHU 1 TPOMaJsSHUHA.
[Ipu mpomy Bim3Havasiocs, mo KoHCTUTyIisS Ta iHIIN 3aKOHU JIep)KaBHM B YaCTHUHI
rapaHTyBaHHS TMOJITUYHUX MpaB IpoMajsHaM € HEOOXiJHOIO YMOBOIO ICHYBaHHS Ta
peaiizariero BiamoBigHuX mpaB (cT. 6). [IpaBa Ta cBoOOAM, 110 Oynmm mepemdaveHi
toroyacHUM OCHOBHUM 3aKOHOM MO>KHA YMOBHO IMOJUTUTH HA TP TPYIIH.

[lepmia 3 HUX — OCOOMCTI TIpaBa 1 CBOOOU JTIOJUHU (TPOMAASHCHKI, TPUPOJIHI)
0e3IocepeIHbO MOB’SI3aH1 3 CAMOIO CYTHICTIO JIIOJIMHU, SIK (PI3UYHOI 0COOM: MpaBoO Ha
cB0O0OOJY COBICTI (CT. 5); MpaBO HAa HAOYTTA Ta 3pEUEHHSI PYMYHCHKOTO TPOMAJISTHCTBA
(ct. 7, 9); 3a3Hayanocs, MO Ha TEPUTOPIi KpaiHW BIJICYTHSA KjIacoBa Ta COIllajibHA
PI3HHMIIS, BC1 PyMYHH PIBHI TIEpe]l 3aKOHOM, ajie 3000B’s13aH1 MPAIfOBATH HA KOPUCTH
nepxkaBu  (cT. 10); BciM  1HO3eMIISIM, $KI TPOXUBaIM Ha Teputopii PymyHii
rapaHTyBaBCs 3aXHUCT K OCOOMCTHX, TaK 1 MAaHOBHX TpaB 3 OOKy aeprasu (cT. 11);
CKACOBYBAJIMCS BCI KOJMIINHI TpUBLIE], MIBrA Ta KiIacoBi MoHomomii (ct. 12);
rapaHTyBajacs IHIMBIIyaJibHAa CBOOOAa (HIXTO HE MIr OyTH NOPUTSATHEHUU [0
KPUMIHAJIBHOI BiJIMOBIIAJILHOCTI, KPIM BUMAIKIB MEepe0aueHUX 3aKOHOM; HIXTO HE MIT
OyTH 3aTpuMaHMi ab0 3aapelIToBaHWM, 32 BUHATKOM BHUIIaJKiB MOTHBOBAHOI CYJ10BOi
MOCTAHOBH MpPO SIKYy CJIia OyJI0 MOBIIOMHUTHU TIiJ Yac apemTy abo He Mi3HIIIEe HiX
24 roqunHu micns 3aiicHenHs apemry (cT. 13-14); mporosomryBanacs HEIOTOPKAHICTh
XKUTIA (BTOPTHEHHS B TMPUMILIEHHS, OOIIYK Mainu OyTH BIANOBIAHUM YHHOM
ohOopMIICHH1 32 BU3HAUYCHOIO 3aKOHOM MpOoIeayporo) (cT. 15); ckacoByBayiacsi cMepTHA
kapa (cT. 18), 3a BHUKIIOYCHHSM OKPEMHX BHIAIKIB, TEpeaOaueHHX IIIOYHM
toroyacHuM Kpuminaneuum kojaekcoMm [2]. Takox Koncruryuis rapaHTyBasia
KOXKHOMY TPOMAJITHUHY CBOOOIY AYMKH 1 CIIOBA; CKACOBYBAJIOCS TOHATTS IICH3YPH;
Ui myOJikanii MarepianiB y mpeci He moTpioeH OyB A03BLI 3 OOKY BIaIHUX CTPYKTYD;
’KOJIHE BUJIAaHHS HE MOrJIo OyTH 3a0opoHeHe. [Ipu iboMy OroBOprOBanoCs, M0 KOXKEH

aBTOpP/BUJAaHHS Malld HECTH BIANMOBIJAJIBHICTH 3a CBid  Matepiam» (cT. 24).
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[IporonomyBasiocss TpaBO Ha TAEMHUIIO  JIUCTYBaHHA Ta  TelierpaHux
noBigoMiIeHb (cT. 25) [3].

Hpyra rpyma — TONITHYHI TpaBa 1 CBOOOAM PYMYHCBHKHX T'POMAJISH:
IIPOTOJIONIYBAJIOCS TMPaBO Ha CBOOOIY JApPyKy Ta 310paHb (CT. S); JWIIEe PYMYHCBKI
rpOMaJITHU MOTJHM O0ifiMaTH Jep>kKaBHi, IUBUIBHI Ta BIMCHKOBI Mocagu (MpH IBOMY
JOTYCKaJIOCs, 110 1 1HO3EMIIl MOXYTh 3aliMaTH BIJMOBIIHI MOCAIH, ajie¢ Y BUKIIOUHUX
BUIAJIKAX, TIepea0adeHuX A10unM 3aKoHoaBcTBOM) (cT. 10). "'apanTyBanacs cBob6oaa
coBICTI Ta BipocnoBigaHHs (cT. 21). JlepxaBa 3000B’s3yBajiacd HE BTpy4YaTUCSA Y
BHyTpilmHI crnpaBu PymyHcbkoi [lpaBocnaBuoi IlepkBu. B 1pomMy KOHTEKCTI
B1JI3HAYMMO, IO MOBa HMIIIA PO «IYIIMACTUPCHKY CKIAIOBY» il AISIIBHOCTI, OCKUIBKU
B TOW yac BijOyBajacsi akTUBHA CEKyJsIpH3allisl HEPKOBHO-MOHACTHUPCHKUX 3E€MEIIb 3
METOI0 BUPILIEHHS «CEISTHCHKOT0)» MUTAHHSL.

Oxpemo TporoJioryBagocsl MpaBo Ha MHUPHI 310paHHs (06e3 30poi). B okpemux
BUMNAJKaX Taki dii Maau OyTH IIOTOJDKEHI 3 OpraHamM JIep)KaBHOI BJiagud Ta
BIJINOBIIHUMH TPABOOXOPOHHUMH CTPYKTypamH (CT. 26). PyMyHCbKUM TrpoMajJisiHaM
rapantyBajocsi mnpaBo Ha o00’eaHaHHs (cT.27). KoOHKpeTHHMII MeXaHI3M IOAO
YTBOPEHHSI TIOJNITUYHUX TMapTid a0 TMONMITUYHUX OpraHizaiiid peryiaroBaIucs
BIIMOBITHUM 3aKOHOJABCTBOM. [’ poMajisHaM Ha/aBajaocs MPaBoO 1HAMBIAYaTbHOTO a0o
KOJIEKTUBHOTO 3BEPHEHHSI JI0 OpraHiB JIep>KaBHOI BIaJAM LUISIXOM TOJaHHS
netuilii (ct. 28). Bcei  nmepxaBHi  Ciy>kOOBIII  TJISITaNA  aIMIHICTPATUBHIN 200
KpUMIHAJIbHIM BIANOBIAANIBHOCTI 32 BUMHEHI MpaBomnopyuieHHs (cT. 29). Koncruryuis
3a00poHssia BUJAYy TMOJITHYHUX ODKEHINB, SKi mepedyBaii Ha TEpPUTOPIi
kus3ierBa (c1. 30) [3].

Tperss rpyma TICHUM YHMHOM TIOB’si3aHa 3 E€KOHOMIYHUMH, COLIaJIbHO-
KyJIbTYPHUMHU Ta CIMEHHUMH IpaBamMH TpomajsH PymyHii: 3a0opoHsiacs He3aKOHHA
KOH(Dickaris MaiiHa (ct. 17); IIpUBAaTHA BJIACHICTh OrOJIOLIYyBaJIAC
Henotopkanoto (ct. 19). KoncTuTymis Bu3Hayaia, 1m0 OyJb-sKa BIACHICTh €
«CBsIIlIEHHA Ta HexoTopkaHay. HixTo He Mir OyTH miAmaHui eKcrpompiaii, Kpim
BUMAJIKIB TPOMAJChKOI KOPHCHOI HEOOXITHOCTI Ha 3aKOHHUX IIIJICTaBaXx Ta IiCIA

crpaBe/yBOi  TomepeaHkoi  kKommencarii [3].  «lIpuunHamm» excmpompiartii s
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IrPOMAJICBKUX MOTpPeO BU3HABAIMCA MPOKJIAJAAHHS Ta YTPUMAHHA KOMYHIKAIld Ta
KaHami3alli, CopyIXKeHHs 0OOpPOHHHUX KOMIUIEKCIB. B 11iif *e cTaTTi BU3HaYan1ocs, Mo
JUIIE «CTeliadbHl 3aKOHM Malld pEeryjioBaTH caMy TMpoOLEAypy Ta MOPSIOK
ekcrpomnpiamii». BapTto 3BepHyTH yBary, 10 B KOHTEKCTI IMPOTOJIOMIEHOI B KpaiHi
HOBOi arpapHoi pedopmu, ISl CTaTTd B HEPIIy Yepry 3axXulialia IHTEPECH BEIUKHX
3eMJIEBJIACHUKIB. ['apaHTyBaslocss MaTepiajibHe BIIIIKOAYBAHHS 3a BTPAdYCHY 3EMITIO
a6o 1Hmy BiacHICTh (cT.20). JlokyMeHTH, $KI 3acBIIYyBajdd I[UBUIBHHN CTaH
MOJIPYKKST MaJT 0()OPMITFOBATH OPTaHU JIep>KaBHOI Biaau (cT. 22).

KpiMm wnporo, nepkaBa rapaHTyBaja CBOIM TIpoMaJsHaM O€3KOIITOBHE
HaByaHHA (cT. 23) [8, p. 133]. Ciixg HAroJOCHTH, MO TMapajeIbHO MPOTOJIONTyBajlacs
Jep’KaBHAa IporpaMa BIJKPUTTA IMOYATKOBMX WIKUI MO BCIM TEepUTOpIi KHSA31BCTBA
(HaBUaHHS B JEp’KaBHUX HIKOJIaX Nependadanocs OE3KOIITOBHUM, MOYaTKOBA OCBITa
Oyna 0OOB’S3KOBOIO, BCI «OCBITHI» MNHUTaHHS MaB PEryJIIOBATH CHEUlaJbHUN
3akoH) (cT. 23).

B miacymMKy MoxHa Bia3HauMTH, 1o nOpuiiHita B 1866 p. Koncrurymis B
YacTUHI TapaHTyBaHHS IpaB 1 cBOOOJ JIIOAUHMA Majia JidepaibHUI XapakTep Ta crajia
MPOrPECUBHUM JEpPKABHO-IIPABOBUM aKTOM I J€PKaBOTBOPUOro mporecy PymyHii.
Came HeOOXiIHICTb JOTpUMyBatucsa HOpM KoHCTUTYLII MOCTYNOBO 3poOuiu
KOHCTUTYIIIOHATI3M (OPMOIO MHCIICHHS, IO CIpHUsia MOJAIBIIOMY PO3IIUPEHHIO
JIEMOKPATUYHUX TIPaB 1 CBOOO] Ta PO3BUTKY JIEMOKPATUYHUX TOTJISAIIB B KpaiHi.
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Camoopcoka O. 0.,

KaHouoam eKOHOMIYHUX HAYK, OOYeHM,

odoyenm Kageopu nyoniuHo-npagosux OUCYUniH

Binnuyvkoeo deparcaenozo nedazoziunozo

yHigepcumemy imeni Muxavina Koyobuncvko2o

Kpugenkoe M. O.,

3006y8au euwoi oceimu CBO mazicmpa

Gaxynememy npasa, nyoniyHo20 YnpasiiHHa ma AOMIHICIMPYBAHHS
Binnuywvkoeo depacasrnozo nedazociunozo yHieepcumenmy

imeni Muxaiina Koyobuncokozo

IMPABOBA KYJIbTYPA IIEPCOHAJY

[IpaBoBa KyJIbTypa € 0COOJIMBOIO CKIIAJIOBOIO TYXOBHOI KyJIbTYpH JIFOACTBA, L0
(bIKCy€e MOCATHEHHS CYCIIJIBCTBA B PO3BUTKY NPABOBUX (EHOMEHIB Yy IIIOMY,
PO3KpHUBA€ POJIb MPABOBUX 1JI€AJIIB 1 I[IHHOCTEW y JKUTTI CYCHUILCTBA, pPeaTbHUX
3100y TKIB JiepkaBu y cdepl MpaBOOXOPOHHOI isUIbHOCTI. BoHa Mae cBoi, mpuTamaHHi
numie i cnenudigHl BIACTUBOCTI Ta (QYHKINI, IO BIAPI3HAIOTH ii BiA 1HIIUX GopM
KYJbTYpH 3aBASKH 11 Oe3MocepeHbOMY 3B’SI3KYy 3 JEp)KaBOI, 3aKOHOJABCTBOM,
MPaBoOM.

[IpaBoBa KynbTypa mpodeciiiHoi rpymnu, adbo npodeciiiHa nmpaBoBa KyJibTypa, -
oJlHa 13 ()opM MPABOBOI KYJIbTYPU CYCHIIBCTBA, MPUTAMaHHA Tiil CHUIBHOCTI JIIOJEH,
110 poeciitHo 3aiMarOThCs IOPUINIHOIO JiSIIBHICTIO, siIKa TOTpeOye (HaxoBOi OCBITU
1 IPAKTUYHOI MIATOTOBKHU. SK mpaBuio, e KyJbTypa poO0YOi Ipyld, YIE€HU SIKOi €

CIIy>k00BUMH 0C00aMU 1 HOCISIMH CITY»KOOBO1 PAaBOBOT KyJIbTYpH.
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[IpodeciitHiii mpaBoBii KyJbTypi poOouoi rpynu (KOJIEKTHBY) Ta ii 4jieHaMm
BJIACTHBHUM BUIIMI CTYIMIHb 3HAHHSA 1 PO3YMIHHS MPABOBUX SBUII y BIAMOBIAHHUX
rayry3sx npogeciiHoi TisUTbHOCTI.

[IpaBoBa KyJbTypa OpHUCTa BOAYAETHCS B KPUTUYHOMY TBOPUYOMY OCMUCIICHHI
NPaBOBUX HOPM, 3aKOHIB, MPaBOBUX SBHUII 3 TMOMIAAY i1X TYMaHICTUYHOTO,
JEMOKPATUYHOTO 1 MOPAJIBHOTO 3MICTY.

[Ipodeciiina KynbTypa I0OpUCTa IPUITYCKAE:

3HAHHS 3aKOHO/IAaBCTBA 1 MOXKJIMBOCTEH IOPUANYHOT HAYKH;

MePEKOHAHICTh Y HEOOXITHOCTI 1 COITIaJIbHIN KOPUCHOCTI 3aKOHIB 1 IMiI3aKOHHUX
aKTIB;

YMIHHSA KOPUCTYBATHUCSl NMPABOBUM IHCTPYMEHTApIEM - 3aKOHAMHU Ta 1HIIUMH
MPaBOBMMHU aKTaMU B TOBCSIKJICHHIM MisUIBHOCTI, BJIaBaTHCS 1O BUKOPUCTaHHS BCIX
JOCSITHEHb FOPUJINYHOI HAYKH 1 MPAKTUKU IPU NPUKUHATTI 1 0OPMIIEHHI PILIEHb.

[Tpodecionani3m 1 cipaBeAIMBICTh EPEBAKAIOTh Y IOPUANYHINA MPAKTHUIN JTUIIIE
TOJi, KOJHM IOPUCT SIK CIYXKHUTENb 3aKOHY YE€CHO BUKOHYE CBIi MOpajIbHO-TIPaBOBHIA
000OB’S130K, TOCTIMHO MIJABUILYE CBOIK MaWCTEpPHICTh, ONAHOBYE JOCATHEHHS
TEOPETUYHO1 Ta MPAKTUYHOI FOPUCIIPY ICHIII].

Pa3om 3 TUM KOHa 1OpuIMYHA ITpodecis Mae CBOIO cneludiKy, 10 00YMOBIIIOE
1 0COOJIMBOCTI MIPABOBOT KYJbTYPH PI3HUX 11 MPEICTABHUKIB (CYI1B, MPOKYPOPCHKUX
MpAaIiBHUKIB, CHIBPOOITHUKIB OpraHiB BHYTPINIHIX CIOpaB, HOPUCKOHCYIBTIB,
aJIBOKATIB).

[IpaBoBa KynbTypa TIOBHMHHA XapaKTEPU3YyBaTHUCS OUIBIIO 3pUTICTIO 1
podecioHaNI3MOM.

Buninstoun Tpu BUAM MPaBOBOi KYJIBTYPH, CIiJ MaM'ATaTH, IO B peajbHOMY
KUTTI BOHU TICHO B3a€MO3AJICXkKHI: MPaBOBa KYyJbTypa SK COIlajbHE SBUIIE €IUHA;
MpaBoBa KyJIbTypa CYCHUIbCTBA HE ICHY€ 1032 MPABOBOIO KYJIBTYPOIO HOTO YJICHIB
(ocobm, Tpymu); BOHA 3 yMOBOW, (OPMOIO 1 PE3yJIBTaTOM KYJIbTYPHO-TIPABOBOI
TISUTBHOCTI TPOMAJISH Ta 1X mpo¢eciiHuX rpyr.

O3Haku NPaBOBOi KYJIbTYpPHU:
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- BHCTyIIa€ 3acO00M TMPaBOBOTO PEryJIOBaHHS CYCHUIBHUX BIJHOCHH,
3aCHOBAHUX Ha 3aKOHaX, (hopMax B3aeMOJIII iX YUaCHHKIB;
- OpPTaHivHO MOB'sI3aHA Ta B3AEMOJIIE 13 3aKOHOIaBCTBOM;
- BUKOPHUCTOBYETHCS K IHCTPYMEHT IOKpAIIEHHS CTaHy MPaBOBOIO >KUTTSA
CYCITUJIBCTBA B IIIJIOMY;
- CIpUSi€ CIUJIKYBaHHIO Cy0'€KTIB MOJITHYHOTO M IIPABOBOTO KUTTS CYCH1JIbCTBA,
0 BUPAXKAETHCS B PI3HUX (opMax MPaBOMIPHOI MOBEAIHKA Ta MHCICHHS,
noOyZ0BaHOTO Ha BIIbHOMY BHOOp1 rapaHTOBaHMX 3aKOHAMM MPaBOBUX 3aCO01B
JIOCSITHEHHSI TIOCTaBJICHUX Iiiel. [ OIbIIoro po3yMiHHS CYTHOCTI IIPaBOBO1
KyJbTYPH BapTO O3HAYMTH MOKA3HUKHU YEPE3 SIKI BOHA PEANI3y€eThCs, a CaMe:
BIJIMOBIHICTD MPaBa BUMOTaM CIIPABEIJIMBOCTI Ta CBOOOIH;
SKICTh CUCTEMH 3aKOHOJIaBCTBA;
dbopMU 1 METOIU TIPABOBOTO PETYJIIOBAHHS
y4acTh TPOMAJISH B YIPABJIIHHI 1€P>KaBOIO;
piBEHb SKOCTI pOOOTHM MPABOOXOPOHHUX 1 TMPABO3aCTOCOBHUX OPraHiB Ta
IMOCaJIOBHUX 0CI0;
piBEHb NMPABOTBOPUOI Ta MpaBOpeaTi3alliifHOI KYJIbTYpH;
piBEHb MPaBOCBIIOMOCTI TPOMAJH 1 MOCANOBUX OCIO, iX MEPEKOHAHICTh Y
HEOOXI1THOCTI AISITH BIAMOBIHO O BUMOT HOPM IIPaBa;
3HaHHS MPO JAEpKaBHUM yCTpiid, MpU3HAUEHHS JEp’KaBU, MOJITUYHY CHUCTEMY
CYCHJIbCTBA;
IIPABOBI1 3HAHHS, 10 OXOIUTIOIOTh 3HAHHSI KOHKPETHUX HOPM IIPaBa;
CTaH 3aKOHHOCTI Ta MPaBOMOPSIKY;
MPECTIK IOPUIMYHOT Tpodecti;
aBTOPUTET 1 HAJICKHUM CTYIIHb PO3BUTKY IOPUAMYHOI HAYKH.
Came npaBoBa KyJbTypa 3/1aTHa YIOPSJIKOBYBATU BITHOCHHU MiX JIIOJIbBMH Ta
HajJa€ M MpaBoBY jAonoMory. Takoxk BoHa (opMmye B IpalliBHUKA TaKy SKICTh SK
PO3CYIIUBICTh, SIKA JO3BOJIIE 3amo0iraTd KOHQIIKTaM, SKi BUHUKAIOTH IMUISIXOM
3actocyBaHHA MpaBa. OTKe, MpaBoBa KyJlbTypa BiJIIFPA€ BAKIUBY pOJib HE JIUIIE B

KHUTTI Ta npodecionanizmi, ajge W B cycnuibeTBi. [IpaBoBa KynpTypa mossrae B
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3HaHHI Ta BUKOPUCTAHHI 3aKOHIB, MPaBOBUX HOpM Ta (OpPMYyBaHHI MOpPaIbLHUX
SAKOCTEH Ta pO3CYUIMBOCTI y Oy/Ib SIKOTO NIEpCOHATY Ta MPalliBHUKA.
Cnucok BUKOPUCTAHMX JAKepeJI:
1. Heunraiinenko A.A. OcHoBu Teopii mpaBa. Xapkis. 1998.
3. Komeitunkoa B.B. 3aranpna Teopis aepxasu 1 mpaBa Kui. FOpinkom.

1997.

4. Kenbman M.C. Teopis nepsxasu 1 npasa. TepHomniib. 1997.

Tapacesuu T. IO.,

KaHouoam opuousHux Hayk, OOyeHm,

odoyenm Kageopu nyoniuHo-npagosux OUCYUnJiiH
Binnuyvkoeo deparcagnozo nedazociunozo yHieepcumenty
imeni Muxaiina Koyobuncovxozo

®OPMU PEAJIIBALIIL COMATUYHUX MPAB JIIOJJUHU:
BIJ KUTTA 10 CMEPTI

OcHoBHUMHK (QopMaMu peaiizaiii IpaBa Ha CMEpPTh HA3UBAKOTh CYillMJ Ta
eBTaHa3iio. B YkpaiHi 3a00poHeHa eBTaHa3is BIAMOBIIHO 10 CT. 52 3akoHy «OCHOBU
3aKOHO/JABCTBAa YKpaiHU TMpPO OXOPOHY 340pOB’s»: «MeauuHuM MpaliBHUKaM
3a00pOHAETbCS 3M1MCHEHHS] €BTaHa3li — HaBMHUCHOTO IPUCKOPEHHS CMeEpPTI abo
YMEPTBIHHSA HEBHJIIKOBHO XBOPOTO 3 METOI NPHUMHHEHHS HOro crpaxmaaHb» [1].
Menuku 3000B’s13aH1 HaJJaBaTH MEIUYHY JIOMTIOMOTY B TIOBHOMY 00Cs31 MAII€HTY, SIKAN
3HAXOAUTHCS B KPUTUUHOMY ISl )KUTTS cTaHl. [{uBiibHUI KoJaeke YKpainu B 4. 4 CT.
281 Takok BCTAHOBIIIOE UITKY 3a00pOHY 3a/I0BOJICHHS MPOXaHHs (Pi3uyHOI 0coOU Tpo
MPUNUHEHHS i1 )KUTTA [2].

VY Oaratbox KpaiHax ICHY€ JOCHUTh PO3BUHEHE 3aKOHOJABCTBO Yy cdepi
TpaHcIuiadTojorii. [IpeaMerom nucKycii € MUTaHHS PO TPABO JIFOAWHU HA CBOE TLIO
MICIsl CMEpTI 1 K YacTHHA i€l MpoOJeMU — MHUTAHHS LIOJI0 MpaBa HAa BUIIYYEHHS
opraHiB. B Ykpaini 3aK0HOJJaBUO 3aKPITUICHO MPE3YMITIIIO 3T0U IMOMEPJIOi JIFOIUHU
Ha BWJIYYEHHS OpraHiB Ta (a00) TKaHMH AJIS TpaHCIUIaHTaIli. 3riHo 31 cT. 47 3akoHy
«OCHOBM 3aKOHOJABCTBA YKpaiHU MPO OXOPOHY 3J0POB’sh» 3aCTOCYBAHHS METOIY

MepecajKu BiJ JOHOpA IO PEUUITIEHTa OPTraHiB Ta IHIIMX aHATOMIYHUX MaTrepiaiiB



74

3MIMCHIOETHCS Y BUBHAUEHOMY 3aKOHOJIaBCTBOM MOPSIIKY IIPHU HASIBHOCTI iX 3roau abo
3roJid iX 3aKOHHUX MPEICTaBHHUKIB 32 YMOBH, SKIIO BHUKOPUCTAHHS IHIIMX 3acO0iB 1
METOMIB ISl TIATPUMAHHS KUTTS, BIIHOBICHHS a0O0 TOJIMIIEHHS 370pOB’S HE Nae
OaxaHMX pe3yNbTATIB, a 3aBJaHa MPH ILOMY IIKOJA JOHOPY € MEHIIOI, HIX Ta, 110
3arpoxyBaina peuumienrty [1].

[ogo penpoAyKTUBHUX MpaB JIOAWHU, TO 3aKkoH «(OCHOBU 3aKOHOIABCTBA
VYkpaiHu Tpo OXOpPOHY 3I0pPOB’S» 3aKPIIUIIOE TPABO KOXKHOI SKIHKA CAMOCTIMHO
BUPILIYBaTH MUTaHHs po MaTepuHCTBO (4. 3 c1. 57) [1]. Tak, 3rigno 3 Koncrurymiero
VYkpainu, Oe3nocepeAHiii CTOCYHOK 0 PENPOAYKTUBHUX IPaB Ma€ MPaBO KOXKHOI
JIOJWHUA Ha SKUTTS, MPaBO HAa OXOPOHY 3/I0pOB’s, (I3UYHY HEJOTOPKAHHICT,
HEJJOTOPKAHHICTh NPUBATHOTO XUTTS, OCOOMCTY, CIMEHHY TAEMHMIIO, @ TAKOX MPABO
Ha 0XOPOHY OCOOHMCTOI T'AHOCTI Ta MPHUHITUIT PIBHOIIPABHOCTI YOJI0OBIKA 1 KIHKH [3].

[[lomo muTaHHS MpPO KJIOHYBaHHS, BApTO HarajaTH, 10 B YKpaiHi Jie€ 3aKoH
«IIpo 3ab60poHy pPErpOAYKTUBHOTO KIOHYBaHHS JIOAUHU» Bix 14.12.2004 Ne 2231-1V
[4].

OTtox, mpUpoJia COMAaTUUHMX MPaB BKpail CBOEpiIHA: 3a i1 peati3allii JIIoJJuHa He
TUTBKH TIPETEHIYE HA PaJMKaIbHYy 3MiHY MIEPBOPOIHOT TIJIECHOT IITICHOCTI, ajie TaKOXK
BHCYBA€ MEBHI MPETEH311 CyCHUIbCTBY MO0 iX 3a0€3MeUeHHs Ta rapaHTyBaHHs. JlesKi
13 IIUX MpaB BUKIUKAIOTh BEJIIUMKUN CYCHUIBHUN pe30HAHC (HAmpHKIIaJ, caMOTyOCTBO,
€BTaHa3isi, CyporaTHe MaTepUHCTBO, MPAaBO Ha abOPT, MPOCTHUTYIIS, Jerai3arlis
OJIHOCTaTEBUX IUIIO0IB, KJIIOHYBAHHS), 1110 CIPUYUHIOE HU3KY HE TUIbKHU MPABOBUX, a i
CTUYHUX TMPOoOJIeM, TOB’SA3aHUX 3 MOXKIMBICTIO YW HaBIAKH HEMOJXKJIHUBICTIO iX
MpakTU4HOi peanizaiii. ToMy 31 BCi€l0 HEOOXIAHICTIO MOXXHA CIPaBeJIMBO BU3HATH,
[0 COMATHUYHI MMpaBa JIFOJWHK € OJTHAM 3 TOJIOBHUX BHUKJIMKIB CY4aCHOMY CYCITLJIbCTBY
Ta JiepkaBi, 0COOIUBO 11 HOPMOTBOPUIN (PyHKIIII.

VY ropuauyHiii Hayui Oyrna crnpoba BUAUIUTH OCHOBHI O3HAKU aHaTI30BaHUX
mpaB: crenudiuanii xapakTtep 00’€KTa IUX MpaB — TIJIO JIOJWHU; MOXJIMUBICTH 1X
peaiizaiii 3a JOMOMOIOI0 JOCSTHEHb MPUPOJHUYMX Ta TEXHIYHUX Hayk (OioJorii,
T€HETUKH, MEIUUMHM, (I3UKH, TEXHIKM TOIIO); HEBU3HAHHS IUX IpaB PEIIri€lo,

MOPAJITIO, €TUKOI0; HEPO3PUBHUN 3B’S30K 3 OCHOBHHMH, HACAMIIEPENl OCOOWCTHMH,
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npaBaMH JIIOJIMHU, peati3allis TakKuxX NpaB € HPUAUYHUM (pakToM I 1HIIMX
MPaBOBHX BIJIHOCHH; CTYIiHb iX BH3HAaHHA Ta peamsalii BigoOpaxae piBEeHb
O0COOHMCTICHO-TIPABOBHX I[IHHOCTEH JepKaBU Ta CYCIIJIbCTBA 3arajioM.

OTxe, nepesiyeHi 03HaKM Jal0Th MiJCTaBU CTBEPPKYBATH MPO COMATHYHI MpaBa
SK TIPO CaMOCTIHY TIPaBOBY KaTETOPito, KA BIMOBIa€ CydaCHUM 1HTEpecaM JIFOIUHU
Ta ii motpedam.

CoMatuyHi npasa JIIOJAUHU 3 YCI€I0 HEOOX1JIHICTIO BapTO BBAXKATH OCOOUCTUMU
(cy0’eKTMBHMMH) MpaBaMU JIOJUHM (HE JepKaBU, HE CYCIUIbCTBA, HE peririi),
OCKIJIbKM BOHH TOB’S13aH1 3 TPUBATHUM, IHTUMHHUM KUTTSAM JIFOJUHU, MAIOTh IPUPOTHE
MMOXOJIPKEHHSI, BUHUKAIOTh Y JIIOJJMHU BiJ HAPOJKEHHS Ta HEBIAUYXKYBaHi (3 MO3UIIIi
KOHLIETIIi Cy4acHOi MPaBOBOi AEPKaBH).

[TpuHarinHo 3a3Ha4MMO, IO MpaBa JIIOJUHUA SK PI3HOBUJ MPUPOHOTO IMpaBa —
1€ MOJXJIMBOCTI JIIOAWHU, HajaHl i BoroMm sk ieaJibHUM HKEpesioM, Ii3HAHHS,
YCBIJJOMJICHHSI, PO3KPUTTS SIKUX 3aJIEKUTh B camoi JIFOAMHHU Ta PIBHS PO3BUTKY
cycniieetBa [7, c¢. 19]. Tyr BapTo HaBeCTHM CJIOBa BIJJOMOTO BITUU3HSHOTO
npaBo3HaBlsl ‘. MenbHuKa, KM y CBOiM MoHOrpadii OOIpYHTOBYE YHHHUKU
«B3aEMOJIOTIOBHCHHS» Ta «B3a€EMOY3TOJKEHOCTI» COIiaJbHOI I[IHHOCTI JIIOJWHH, a
caMe: <«JIIOJMHA, CYCIUIbCTBO, JEpKaBa, K OO0 €KTU OHTOJOTIYHOrO OYTTS TpaBa,
JEMOHCTPYIOTh TICHY B3a€MO3B’S3aHICTh 13 COLIAJBHUM (PAKTOPOM Yy CBOEMY
PO3BUTKY, UMM XapaKTEPHU3YIOTh ceOe sIK Cy0’€KTH CoIliajbHi, B3a€MOIOTOBHIOKOY1
omnHe ojHoro» [8, c¢. 39]. 3 ormsay Ha 1€, BBaXaeMo, IO ICTHHA CTOITh J€Ch
MOCEPEIMHI, OCKITLKY MEePEKOHaHI1, 1110 MyOIiYHe BU3HAHHS OCOOMCTUX TPaB JIFOIUHU
YKOJHUM YMHOM HE BHUKJIIOUA€E CAMOCTIMHOCTI IXHBOT peasti3aliii.

KpiM couianbHO-paBoBOi MNPUPOAM AaHAN30BAaHUX MpPaB ICHYE HAyKOBa
JTUCKYCisl TIOJI0 IXHBOTO MICISI B CHCTEMI MpaB JOAWHU 3arajioM. OjH1 aBTOpHU
3apaxoOBYIOTh iX 0 OCOOMCTUX TMpaB JIOAWHH, 1HII MPOTU I[OT'O, MOBJISIB, BOHU HE
MarTh O3HaKA CaMOCTIWHOCTI 1 MOB’s3aHl 3 peai3aiic€io pi3HUX mpaB ToauHu. Ha
Hally AYMKY, 3apaxOBYBaTH COMAaTWYHI MpaBa JIOAWHU JI0 CAMOCTIHHOI TPYNH TpaB

JOIIILHO ¥ OOIPYHTOBAHO, OCKUIBKM BOHH, IIONPH CBOIO KOMIUIEKCHICTh Ta
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IHTErPaTUBHICTh, MAlOTh CrielM(1YH1 03HAKH, 00’ €IHAH1 OJTHUM 3arajlbHUM JIKEPEIOM
ICHYBaHHSI Ta PO3BUTKY — JIFOJIUHOIO.

3araJjoM MOXHAa CKa3aTH, W10 MOSBAa COMAaTUYHUX I[paB JIIOJAWHU Ta IXHS
HOpPMAaTHBHA pErjlaMeHTalliss B 3aKOHOJABCTBI JESKUX KpaiH — 3aKOHOMIpHUU
O00’€KTUBHUIN eTam pO3BUTKY JepkaBu W cycnuibctBa. Came TOMy MOTPIOHO
IIPOBOJIMTH TOJAJIBIN TOTJIMOJCHI HAayKOB1 JOCHIDKCHHS IUX IIpaB Ta BUPOOIATH
YMOBH iX BIPOBAKEHHS B Cy4acHY IOPUIUYHY TEOPIIO 1 MPAKTHUKY.
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imeni Muxaiina Koyobuncovrkozo

OBMEKEHHJ ITPAB JIIOJAUHU HA CBOBOAY IIEPECYBAHHA 1
BIJIBHOTI'O BUBOPY MICIA ITPOKUBAHHA 1111 YAC BOEHHOI'O TA
HAJI3BBUYAWHOI'O CTAHIB

3 npuiinartam Koxcturyiii Ykpainu Hama jgep)kaBa oOpaia HampsiM Ha
YTBEPJIKEHHSI Ta 3a0e3MeUYeHHs MpaB 1 CBOOOI JI0IMHU. J[0Ka30M 1IbOTO € 3aKPIMICHHS
y ct. 3 Koncrurynii Ykpainm, mo JrouHa, 1 )KUTTSA 1 340pOB’S, YECTh 1 TiJIHICTD,
HEJIOTOPKAHHICTh 1 Oe3TeKa BU3HAIOTHCS HAMBHUILOIO COIIAJIbHOIO IIHHICTIO. Barome
MiCII€ Y MepesiKy OCHOBOIOJIOKHUX TPpaB JIIOJUHU € MpaBa Ha CBOOOY MEpeCcyBaHHS
Ta BUIbHUHN BHOIp Micils npoxkuBaHHs. [IpoTe gaHi npaBa nepeOyBaloTh y MOCTIHHOMY
JUHAMIYHOMY PYCl Y 3B’43KY 3 CTPIMKHM PO3BUTKOM CYCIIJIBHOTO JKUTTS.

3BaXKal0yu Ha Takl CYCHUJIbHO-MOJITHYHI MOAIl, M0 BIAOYBarOThCA B YKpaiHi
MPOTSATOM OCTaHHIX POKIB, SIK aHekciss ABToHOMHOI PecmyOmiku Kpum, ThuMuacoBa
okynatisi JloHenpkoi Ta JlyraHcekoi oOnacTeil Ta MOBHOMAaclITaOHE pPOCIChKE
BTOPTHEHHS B YKpaiHy, MOKHa 3ITKHYTHCS 3 HEJIOCKOHAJICTIO HOPMAaTHBHO-
MIPABOBOTO PETYJIOBAHHS, MOPYIICHHS Ta OOMEXKEHHS MIPpaB Ha CBOOOIY TEepecyBaHHS
Ta BUIBHUN BHOIp MiCISl MPOKMBAaHHSI. A OTXKe, K HACHIIOK, 1 3 Hee(EeKTUBHICTIO
MeXaHi3My peaisallii, JOTpUMaHHs 1 3aXUCTy BKa3aHUX MPaB.

[IpaBa Ha cBOOOJYy TmepecyBaHHS Ta BIUIbHUM BHOIp MiCIl TPOKUBAHHS
3akpimieni y cr. 33 Konctutymii YkpaiHu: KOKHOMY, XTO Ha 3aKOHHHX ITiJICTaBax
nepebyBae Ha TepuTopli YKpaiHHW, TapaHTyeThCs CBOOOMA TepecyBaHHS, BUIbHUN

BUOIp MiCIIs POKUBAHHS, MPABO BUIBHO 3aJUIIIATH TEPUTOPII0 YKpaiHu, 32 BUHATKOM
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00MeKeHb, K1 BCTAaHOBIIOIOTHCA 3aKOHOM [1]. AHanizyrouu gany Hopmy OCHOBHOTO
3aKOHY, MOKEMO 3pOOWTH Taki BHCHOBKH: TO-TIEpIIe, peajizailis mpaBa Ha CBOOOTY
nepecyBaHHs 1 BUIBHMM BHOIp MICIsl TNPOXXKUBAHHA 3JIACHIOETBCS TaKUMU
IPaBOMOYHOCTSIMU: TIpaBO Ha B’i37 Ta BHWi3[ 3 TepUTOpii KpaiHW, Ha sKik ocoba
nepedyBae, IpaBo BUIBHOTO MEPECyBaHHS y MEXKax ITi€l TEPUTOPIii, MpaBO HA BUTLHUN
BUOIp Miclii TIPOKMBAHHS; IO-Jpyre, BKa3aHi CBOOOJM HalleKaTh yCiM, XTO Ha
3aKOHHMX TiJCTaBax MepedyBae Ha TepuTopli YKpaiHu (TpoMajsiHaM, 1HO3EMIISIM,
anaTpuiaM); MO-TPETe, 3a3HAYEH] MTpaBa MOXKYTh OyTH OOMEKEHI 3aKOHOM, a OTXKE —
HE € a0COTIOTHUMH.

AKTyanpHOIO Hapa3l € Taka IIJcTaBa OOMEXEHHs IpaBa Ha CBOOOIY
MepecyBaHHs 1 BUIBHOTO BHOOpY MiICLSI MPOKHUBAHHS, SK BBEACHHS BOEHHOIO YU
HaJ3BUYaliHOTO cTaHy. B Ykpaini abo B okpemMux ii MiCIIEBOCTSIX, JIe BBEJICHO BOEHHUIMA
CTaH, BINCHKOBE KOMaHIyBaHHS pPa3oM 13 BINCBKOBUMH aaMiHICTpauisaiMu (y pasl ix
YTBOPEHHS) MOXKYTh CAMOCTIHHO a00 13 3aJIy4eHHSIM OpraHiB BUKOHABYOI Biaju, Panu
MiHICTpIB ABTOHOMHOI PecnyOmiku Kpum, opraniB MICHEBOTO CaMOBpSTyBaHHS
3alpoBaDKyBaTH Ta  3AIMCHIOBATH  3aXOAM 3  THUMYACOBOTO  OOMEKEHHS
KOHCTUTYIIIWHUX TpaB 1 CBOOO/ JIOJMHU 1 TPOMAJITHUHA, 30KpeMa OCOOIMBUN PEKUM
B’i3/1y 1 BHi3y, OOMEXyBaTH CBOOOAY MEpEeCyBaHHS I'POMAJsH, IHO3EMIIIB Ta 0ci0 0e3
IPOMAJITHCTBA, a TAKOXK PYX TPAHCHMOPTHUX 3aco0iB. OAHUM 13 TaKMX 3aXOJIB MOXE
OyTHM BCTAHOBJICHHS OJIOKIIOCTY, TOOTO TOCHJICHOTO KOHTPOJBHO-TIPOIYCKHOTO
MYHKTY, SIKAW 3a pillIEeHHSM BiHCHKOBOTO KOMAaHIyBaHHS THMYAacOBO BCTAaHOBIIOETHCS
Ha BXOJII/BUX0/1 (B’13/11/BUi3/11) HA TEPUTOPiIO/3 TEPUTOPIi, /I BBEICHO BOEHHHI CTaH 1
BCTAHOBJIEHO OCOOJIMBUN PEXHUM (32 BUHSATKOM JIEPKaBHOTO KOPAOHY), Ha SIKOMY
O0O0JAIITOBYIOTHCSL MICISl JJII NEPEeBIPKU 0cCi0, TPaHCIOPTHUX 3aco0iB, Oaraxy Ta
BAaHTaXIB, TIO3UIlli BOTHEBUX 3aCO0IB Ta OOWOBOI TEXHIKH, MICISA IJIs BIATIOYMHKY Ta
3a0€3NeUeHHs] KUTTEAISUIBHOCTI OCOOOBOrO CKJIaay, SKUHW BUKOHYE 3aBJaHHS Ha
TaKOMy IYHKTI, O CKJIaJy SIKOTO MOXYTb BXOJWUTH CIYkOOBI 0COOM BIMCHKOBHX
dbopMyBaHb Ta MPABOOXOPOHHUX OPraHiB, sIKI BIAMOBIAHO 10 3aKOHY 3alydeHl 0
3MIMCHEHHS 3aXO0JliB NPAaBOBOTO PEXUMY BO€HHOro crtany [2]. Ha Ttepuropii, ne

BCTAHOBJICHO OCOOJIMBHIA peXuUM (BOEHHUU CTaH), MATPYJIsSIM YBCTaHOBJICHOMY
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3aKOHOJIABCTBOM TOPSJIKY HAJaHO TMpaBO: IMEpeBIpATH B 0cCi0 JAOKYMEHTH, IO
MOCBITIYIOTh 0CO0Y, MIATBEPKYIOTh TPOMAISIHCTBO YKPAiHU UM CIICHIaIbHUN CTaTyC
0cobOH, Ta MepemycTKd, a B pasi iX BIACYTHOCTI — 3aTpUMYBATH BIAMOBIIHUX OCIO Ta
JIOCTaBIISATH JIO Opra”iB abo miapo3aunB HarioHanbHOI MOMIIii JUisl BCTAHOBJICHHSI
ocobu; y pasi moTpedu MPOBOAUTH OTJISA] peded, TPaHCIOPTHUX 3ac0o0iB, Oaraxy Ta
BaHTaXI1B, sIKI MEPEBO3ATHCS 3a3HAYEHUMHU 0CO0aMU, a TAKOXK TUMYACOBO OOMEKYBaTH
a00 3a00POHATH Ha BYJHISIX Ta JOPOTaxX, OKPeMHUX AUITHKAX MICIEBOCTI Ta B 1HIIMX
IPOMAJICBKUX MICIIX nepeOyBaHHS ab0 mepecyBaHHS o0ci0, pyX TpPaHCIOPTHHUX
3ac00iB, 30KpeMa TPAHCHOPTHUX 3aC00IB 1HO3EMHUX, KOHCYJbCHKHUX YCTaHOB YU
MPEACTABHUUTB MDKHAPOJHUX OpraHizaliidi; BUBOAUTH OCI0 3 OKpPEMHUX [IISHOK
MICIIEBOCTI Ta 00’ €KTIB, €BaKyHOBYBATH TPAHCIIOPTHI 3aCO0MU.

AHani3 BITYM3HSHOI CYJIOBOI TPAKTUKU CBIAYUTH TMPO HEJOCKOHATICTh
HOPMAaTHBHOI'O PEryJIOBaHHS OOMEXEHb IpaBa Ha CBOOOJY MEpeCyBaHHS MijJ 4ac
BOEHHOTO 4M Haj3BU4aitHoro ctany. Hi Kpuminansauii kogexke Ykpainu, Hi Kogekc
VYkpainu mpo agMiHICTpaTUBHI MTPABONOPYILIEHHS HE MAaOTh MPSAMOI KPUMIHAJIBHOI YU
aJMIHICTPATUBHOI BIAMOBIJAIBLHOCTI 3a TMOPYIICHHS KOMEHAAHTCHhKOI TOAWHU. Y
pe3yabTaTi TOMIIEHChKI CKJIQJal0Th Ha TOPYIITHHUKIB KOMEHJIAHTCHKOI TOJUMHHU
npoTtokosu 3a cT. 185 KVYnAII (31micHa Hemokopa 3aKOHHOMY, PO3MOPSIKEHHIO a0o
BHUMO31 TOJIIIIEUCHKOTO, YWICHAa TPOMAJICHKOTO (hOPMYBAaHHS 3 OXOPOHH T'POMAJCHKOTO
MOPSIIKY Ta JIEPKABHOTO KOPJOHY, BiIMCHKOBOCTYKOOBIIS), a CyAH 3aKpHUBAIOTh
MPOBA/IKEHHS, 3BUIBHSAIOUN MTPABONOPYIIHUKA BiJl aIMIHICTPATUBHOI BIMOBIJAIbHOCTI
Ta OOMEXYIOTbCS YCHUM 3ayBa)K€HHSM [3].

Cr. 64 Konctutymii YkpaiHu Harosiomrye Ha OOOB’SI3KOBOCTI 3a3HAYEHHS
CTPOKY BBEJICHHS HAJA3BUYAUHOTO 4K BOeHHOTrO ctaHy. Cr. 7 3akony Ykpainu «IIpo
MPAaBOBUM PEXKUM HAJ3BUYANHOIO CTaHy» BH3HA4YA€, IO HAJI3BHUYAMHUN CTaH B
VYkpaini Mmoxke OyTu BBeJeHO Ha cTpok He Outbln sk 30 ai6 1 He Outbln gk 60 Ai6 B
OKpeMHuX 11 MICIEBOCTSX. Y pa3i HEOOXiMHOCTI HaA3BUYAWHUN CTaH MOXe OyTHh
nponoBxenuit [Ipesunenrom Ykpainu, ane ve Oiunbin sik Ha 30 116 [4]. Ha Bigminy Bif
yKpaiHChKOro 3akoHoiaBcTBa, mnpaktuka €CIIJI He MicTUTh OOOB’SI3KOBOI BUMOTHU

CTPOKOBOCTI [Ii peXuMy BO€HHOTO cTaHy (cmpaBu Brannigan and McBride v. The
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United Kingdom, Marshall v. The United Kingdom). €CIIJI Takox 3poOus
CHelliaJibHe 3aCTepPeKCHHs, SIKE BKa3ye Ha MpPaBO JEp)KaBH BXKHUTH 3aXOiB, SKi
3aXUIIATUMYTh CyCIUIbHY O€3MeKy BiJ MOAli, 10 HAacTaHyTh y MaiOyTHboMy. [IpoTe
B TakoMy pa3l IIl HaA3BUYAHI 3ax0JM MAalOTh IPYHTYBAaTHUCh Ha JIOCTOBIPHIM
iHpopMmartii, sxoro Bosoxie ypsa aepxkasu (A. And Others v. The United Kingdom)
[5].

VY cyyacHux peanisix BaXJIHBOIO MPOOJIEMOIO € JOTPMMaHHS IpaB Ha CBOOOIY
MepecyBaHHsl Ta Ha BUIBHMI BUOIp MiCLSI NMPOKUBAHHSA HA TEPUTOPIl aHEKCOBAHOI
ABTroHOMHOI PecnyOmiku KpuM 1 TUMYacoBO OKYNOBAaHHUX TEPUTOPIAX, a TAKOK
ODKEHIIB 1 BUMYIIEHMX MepeceneHuiB. Taki MpaBO3axuCHI OpraHizamli, sk
PerionanbHMl LIEHTp MpaB JIFOJAUHU, YKpaiHChbKa [ eIbCiHChKa CIIIKa 3 MpaB JIIOJIMHU
ta CHROT y TemaTHuHOMY OIJISJII CUTYaIlll 3 IpaBaMHM JIFOJMHU B YMOBax OKyMaiii B
pamkax npoekty «Kpum 0e3 mpaBui», NepIvii BUITYCK SKOTO MPUCBIYEHUN CBOOO/II
nepecyBaHHs 1 CBOOO 11 BUOOPY MICIIS MPOKUBAHHS, KOHCTAaTyBaJIM MACOB1 MOPYIIIEHHS
IMx npaB Ha Teputopii ABToHOMHOI PecnyOmiku Kpum 3 HaBeqeHHSM KOHKPETHHX
MPUKIIAJIB Ta BU3HAIU, III0 BC1 BOHH € MPUBOIOM JUIS 3BE€PHEHHS /10 CY/IOBUX OPTaHiB.
[Ipote um 3BepHYyIHCS 0OCOOM 3a 3aXUCTOM CBOIX ITpaB Hapa3l HEBIIOMO [6].

OTxe, 3 OISy Ha BUIIECKAa3aHE, MOXKEMO 3pOOUTH BUCHOBOK: IepeadayeHi
3aKOHOJABCTBOM OOMEXEHHsI CBOOOJM TIepeCyBaHHS 3IMCHIOIOTHECS 3 METOIO
3a0e3neyeHHs O6e3nekn YKpaiHd, 0XOPOHU IPOMaJIChKOro TOPSAKY, 3A0POB's, 3aXUCTy
MpaB 1 3aKOHHUX IHTEPECIB 1i TPOMAsH Ta IHIIMX OCi0, K1 Ha 3aKOHHHMX II1JICTaBax
NpOXHUBAIOTh B YKpaiHi. [IpoTe B yMoBax npaBoBOro peKuMy BOEHHOTO CTaHy HasBHI
cUTyallii OOMEXEeHHs IpaBa JIOJWHU Ha CBOOOJY IepecyBaHHA, He mepeadayeHi
MOJIO’KEHHSIMA YHHHOTO 3aKOHOJABCTBA. Tako)k MPOMOHYEMO BHECTU JOMOBHEHHS 10
Kpuminanenoro  komekcy Ta  Komekcy  Ykpaimm  mpo  aamiHICTpaTHBHI
MPABOIOPYIICHHS CTaTTSMU, IO PETrYIIOI0Th MOPYIICHHS KOMEHIAHTCHKOI TOJIWHU
MiJ] 9ac J1ii BOEHHOTO CTaHy.
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Xyooap JI. B.,

KaHOUuoam opuoudHuUx Hayx,

cmapuull HayKkoutl cniepoOimHuK
BIOOITY ICMOPUKO-NPABOBUX OOCTIONCEHD
Inemumymy Oepoicasu i npasa

imeni B. B. Kopeyvkoco HAH Ykpainu

PEAJIIBAIIIA ITPABA HA CAMOBU3HAYEHHSA B ITPOLECI
CYBEPEHI3AILIl YKPAIHCBKOI'O HAPOJIY

Opunnune 3akpituieHHs TpaBa HapomiB (HaIiil) Ha CaMOBU3HA4YEHHS B
MIKHapOJIHO-TIPABOBUX akTax BinOynocs 3 npuiHartaMm Craryty OOH y n. 2. Cr. 1
AKOoTO 3a3Hauvanocs: «Po3BuBaTH JIpy>KHI BIIHOCHHM MDK HaIllSMH Ha OCHOBI
JOTPUMAHHS TPUHIMITY PIBHOTPABHOCTI Ta CAaMOBHM3HAYCHHS HAPOJIB, a TaKOXK
B)KMBATH 1HIIKX BIJMOBIIHUX 3aX0/I1B JJIs 3MIITHEHHS 3arajibHoro Mupy» [1, c. 7].

BiamoBimao mo cr.1 MiXHApOgHOTO MAaKTy MPO TPOMAISHCHKI 1 TMOJIITHYHI

npaBa, mnpuiiHsaToro I'eHepanbHoro AcambOneero OOH 16 rpymns 1966 poky #
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patudikoBanoro Ykazom Ilpe3udii Bepxosnoi Paou Yxpaincvxoi PCP N 2148-VIII
(2148-08) 6io 19 owcosmusa 1973 poky «Bci Hapoau MamTh  NIpaBoO  Ha
camoBHM3HaueHHA. Ha miAcTaBi pbOro mpaBa BOHU BUIBHO BCTAHOBIIOIOTH CBIi
NOJITUYHUN CTaTyC 1 BUIBHO 3a0€3Me4ylOTh CBIA EKOHOMIYHHMM, COINIaJIbHUM 1
KylnbTypHUI po3BUTOK» [2]. [li3nHime y Jlexknmapaiii mpo NPUHIMINA MIXHAPOIHOTO
npaBa ['enepanbHoi Acamb6iiei OOH Big 24 xoBTHs 1970 p. 3a3naueno: «Yepes
NPUHIMI PIBHOIPAB’Sl Ta CaMOBU3HA4YEHHsI HaApo[iB, 3akpiruieHoro B Craryti OOH,
yCl HapoJu MarOTh MPABO BIILHO BU3HAYaTH 0€3 BTPYYaHHS 330BHI CBIM MOJITHYHUMA
CTaTyc 1 3J1MCHIOBAaTH CBId €KOHOMIYHUHM, COIIAJIbHUM 1 KyJIbTYpHUH PO3BUTOK, 1
KOKHa Jiep>kaBa 3000B’s13aHa MOBaXXaTH 1€ TPABO BIJIMOBIIHO J0 MOJ0XKEeHb CTaTyTy»
[3].

[IpaBo HapojiB Ha CaMOBHU3HAYEHHS B KOHCTUTYIIMHOMY Ta MIXHApOJIHOMY
MpaBi PO3yMIEThCS SIK MPABO HApOJIB (HaIlill) BU3HAYaTH (OpPMY CBOTO JIEPHKABHOTO
ICHYBaHHS B CKJIaJil 1HINOI Jiep>kaBu a00 y BUTJIISAI1I OKPEMOI JepkKaBu. Y 3arajibHOMY
CEHCI, 1I€ TIPaBO Ti€l YU 1HILO1 IPyNH Jrojiel (He 000B'sI3KOBO 00'€THAHUX 332 €THIYHUM
MIPUHIIMIIOM) Ha KOJICKTUBHUM BUOIp CBOET CIIIBHOT JOJI.

[IpaBo HapomiB Ha CaMOBHU3HAYEHHS pEATI3yEThCS B MPOIECI CyBepeHizaiii
Hapoxy. Jns ykpaiHCbKOTO Hapoay el Mpolec BUSBUBCS CKJIATHUM IIIJISIXOM Y KiJIbKa
CTOJIITb.

[Ipouiec cyBepeHizailii HapoAy SK COIIAJLHOTO CY0’€KTa PO3YMIETHCS SIK
noeTanHe HaOyTTS caMOBH3HayYeHHs (IIpoliec 1 pe3ysibTaT BUOOPY BIACHOI MpOrpaMu
KYJIBTYPHOTO, COLIQJIbHO-€KOHOMIYHOTO Ta TMOJITUYHOTO CAaMO3JINCHIOBAHHSA, SIKE
nependaydae BiIbHE BOJCBHUSABJICHHS 3 MPUBOJY JaHOTO BHOOpY, HEBiJ €MHE MPaBO Ha
BUIbHE OOJIAIITYBaHHS CBOI'O IPOMAJICHKOTO, MOJITUYHOIO KUTTS M CBOET JEepiKaBU,
BU3HAYCHHS (OpMU TPABIIHHI), CAMOYTBEP/DKEHHS 1 JIyXOBHE 3POCTAHHS,
caMOBHpaXeHHS (MoOyT, KyibTypa, MOBa, CBITOTJIAA Ta CIOCIO MUCIICHHS),
CaMOBIIQJHICTh (CyBEpEHHa BOJISI HAPONYy, SKUH € HOCIEM CYBEPEHITETY 1 €IUHHUM
pKkepenoM Biaau B Ykpaini). [Ipouec cyBepeHisaiii Hapoay TICHO TMOB’S3aHUN 3

IMpoueCcoOM ACPKABOTBOPCHHA.
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[Touatok mporecy cyBepeHizalii yKpaiHCbKOro HapoAy Ta (GOpMyBaHHS
CYBEpEHHOI YKpaiHChKOI HAI[lOHAJIBHOI Jiep:kaBu OyB 0araTto y 4oMy 3yMOBIICHHIA
BUHUKHEHHAM Ta (OpMyBaHHSIM Ko3alTBa. Ko3auTBo BifirpaBajio BH3HAYHY POJb Y
crpaBi 30epeXeHHS YKPaiHChKOIO €THOCY Ta JIepKaBHOCTI. Y TMepioj] KO3albKo-
reThbMAHCHKOI JT00M 3aBEPIIMBCS TMEPIINI €Tall MPOIeCy CyBEepeHi3allli YKpaiHChKOTO
Hapoay. 30Kpema BiIOyJIOCS CaMOBU3HAYEHHS, CAMOYTBEPDKCHHS 1 JyXOBHE
3pOCTaHHS, CAMOBHPAXEHHSI YKPAiHCHKOIO HapoAdy, 10 O3HAMEHYBAJIOCS MOYATKOM
PO3BUTKY YyKpaiHCbKOi JiTepaTypHoi MoBu ([lepecomHuiibke €BaHrenie Ta iH.
JTEpaTypHi 1Mam’sITKU, HAYKOB1 TPaKTaTH); CTBOPEHHSIM OpaTChKuX K1, OCTPO3bKOi
akanemii, KueBo-MorwisiHCbKOrO Kojeriymy (IMi3HIIIE akajemii); pPO3BUTKOM
YKpaiHCbKOI HaykH, 30KpeMa ¢uiocodii i 3a4aTkiB IOPUCHPYIEHLII; PO3BUTKOM
KaIliTaJICTUYHOTO YKpajay Ta CTBOPEHHSM BJACHOI E€KOHOMIYHOI # IOJaTKOBOT
CUCTEMH; CTBOPEHHSIM BJIACHOI apMii, CUCTEMH aJMIHICTPATUBHO-TEPUTOPIATILHOTO
MOJAUTYy Ta IEHTPaJbHUX 1 MICHEBUX OpraHiB JEp>KaBHOI BJIaJH, OOpaHHSIM
pecnyOJikaHChKOiI (h)OPMU MpPaBIIIHHS TOLIO.

Pazom 3 TuM, HecOpPMOBaHICTh MONITUYHOI €JITH, SIKA& HE CIpPOMOIJacs
00’eaHaTHCS 1 BUPOOUTH BJIACHOI MPOTPAMU MOJITHYHOTO U COI1aTbHO-€KOHOMIYHOTO
PO3BUTKY YKpaiHCBKOIO Hapoly, il pO3IpBaHICTh B MeXaxX PI3HUX YKPaiHCBKHUX
JepKaBHUX YTBOPEHb Ta 3€MeEJb, 3aCEICHUX AaBTOXTOHHUM HACEJICHHSM YKpaiHu
Mpu3BeNia 70 BTPATH TOJITAUYHOI 1 €KOHOMIYHOI aBTOHOMIi. 30Kpema, B MpOIECi
pedopmu, posnouaroi 1764 p. Karepunoro II, aBToHOMIt0 ['eTbMaHIIMHU OYJI0
CKacoBaHO ¥ yepe3 pik ['eTbMaHnHy pedopMoBaHO B Manopociiicbky ryOepHIito.
HacninkamMu 4oro cranu jeHalioHanzalis Ta pycudikaiisi yKkpaiHCbKOT0 HapoIy.

HactynHuii etan, Ha SSKOMy pO3M0OYaiocs BIJHOBJICHHS MPOLECY CyBepeHi3allli
YKpaiHCHKOTO Hapoay, SIK COLIAIbHOTO CyO’€KTa YKpaiHCBKOTO Jep>KaBOTBOPEHHS,
po3nouascs 3 «Becuu HapoaiB» 1848 poky, KOJIM B YKpaiHCBKIM MOJIITUKO-TIPABOBIM
OyMIlli ¥ cepen yKpaiHChbKOTO HaceneHHs 3axigHoi 1 CximHoi VYkpainu HaOyna
PO3BUTKY Ta TMOIIMPEHHS 17esl BIATBOPEHHS CYBEPEHHOI COOOPHOI YKpaiHCHKOI
JEp’KaBU HUIIXOM 00’€JHAHHS ETHIYHMX YKpPaiHCBKUX 3€Mejib, 110 TepeOyBaiu B

ckiaai ABcTpo-Yropebkoi MoHapxii Ta Pociiicekoi immepiit. [lomroBxoMm cramu
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peBotoriiini oAl 1848—1861 pp. B ABCTpiichbKii iMmepii, B XOi SKUX B1AOyI0CS
CTaHOBJICHHS aBCTPIMCHKOTO PEBOJIOLINHOTO KOHCTUTYIIoHANi3My. lle Hagano
MOKJIUBICTh ~ 3aBEPIIUTH TPOIEC KyJIbTYPHOTO, COLIaJbHO-€KOHOMIYHOTO Ta
MOJIITUYHOTO CaMO3/IICHIOBAHHSA, CAMOYTBEP/KEHHSI W JyXOBHOTO 3pOCTaHHS,
CAaMOBHPAXCHHsSI ~ YKpaiHCBKOTO HAaceleHHS Ha TepeHax ABCTpO-YTOPIIHHH.
PesynpTaTom cTana peainizailis BIacHOI BOJII CAaMOCTIMHO Ta HE3aJI€KHO 3a JOIMOMOTOIO
TakuX 3aco0iB K TEPUTOPis, HAPOJ, BIACHUM NPABOMOPSAOK, Biaja, MOJATKH,
0oe3gaTHa apMis, 31aTHICTb OpaTu Ha ceOe BIAMOBIAAIBHICTD Y MEXax MI>XHAPOIHOTO
npaBa. ToOTo  BiIOyJIOCS  yTBOPEHHS  BJIACHOI  CYBEpPEHHOI  JIepKaBH  —
3axinHoykpaincekoi Haponnoi PecriyOmiku.

Ha HangninpstHepkii Ykpaini el etan posnodaBcss Hampukidmi XIX cr. 3
MIOYAaTKOM CTBOPEHHS YKPAaiHCBKMX MOJITUYHUX MapTiil i 3aBepliuMBCS Yy Mepiof
VKpaiHCbKMX  HAaIlllOHAJbHO-BU3BOJBHUX 3Maranb 1917-1921 pp. 3100yTTsIM
HaIlOHAJIbHOT JAepkaBHOCTI. KoMIIJIEKCHE MO€IHAaHHSA 1CTOPUYHUX, ETHOJIOTTYHUX,
AHTPOTOJOTIYHUX, COIIOKYJbTYPHUX UWHHHUKIB JIO3BOJIUIM 3aBEPIIMTH TIPOIIEC
CyBepeHi3alli yKpaiHChbKOro Hapoay mnporojomeHHsM CobopHoi YkpaiHChKOI
HepxxaBu 22 ciuna 1919 p., zakpimenum 3 ciuas 1919 p. VYkpaincbkoro
HaiioHaybHOIO panoo 3YHP y «mepeasctynmHomy» norosipi mixk 3YHP 1 YHP 1 B
yXBaJIl MPO 3IYKY YKPAiHChKUX JepkaB, a Takoxk B YHiBepcamni Jupekropii YHP mpo
3nyky YHP ta 3YHP Big 22 ciunas 1919 poky.

[TpyHIMN caMOBHU3HAYEHHS HAPOJIB (HALli), MPOTOJIOMIEHNH aMEepUKaHCHKUM
npesugeHToMm B. Binbconom y 1918 p., OyB miaTpuMaHuii i pO3BUHYTHUH B TpaIgx
YKpaiHChbKUX MpaBo3HaBIliB. 3okpema, O. ElixenbmaH Ha3BaB WOro HE TEOPETHUYHO-
FYMaHITapHOIO JIOTMOIO, @ OCHOBOIO JIMCHOI TOJITUYHOI MpakTUku. BiH, Ha
nepekoHanHs O. EiixenbmaHa, € 000B’I3KOBUM /JIsi BIPOBAKEHHSI TUMU HapOIaMH,
Kl  «...MalTh JIOCTaTHI 1 BIJANOBIJHI TEpPUTOpiaIbHI, eTHOorpadiuyHi Ta
IpPOMa/ICHKOIIONITUYHI W KyJIBTYPHI YMOBH, 11100 TBOPUTH CBOIO BJACHY, HalllOHAJIbHY
camocTiiHy aepxaBy» [4, c. 152]. Vkpainceka Hamisg, 3a TBepxeHHsIM O.
EiixenpMana, ULUJIKOBUTO  BIANOBiAae  3aiekiapoBanuMm  kputepism. C. C.

JuicTpsiHchkuid y mpani «CaMOBU3HAUEHHS HAPOJIIB» 3a3HavyaB: «YKpaiHCHKUN HApO.
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Ma€e TpaBO HA CAMOBU3HAYEHHS, TakK SK YyCl JApyri eBpOINEWChKl HapOJIU.
... YKpalHChKUI HapOJ 3asBUB BUPA3HO Y€pe3 CBOIX HAPOJHIX 3aCTYIHUKIB, 110 Oaxkae
co0l 3JyKH BCIX YKpalHCBKHMX 3€eMeNlb 1 1[0 Oa)ka€ TBOPUTU OJHY CaMOCTIHHY
YKpaiHCBhKY peciyOmky» [5].

YTim, K 1 Ha TONEPEHBOMY €Tarll yKpaiHChKa Hallisl He CIIPOMOTJIAcsi BUCYHYTH
31 CBOr0 cepeAoBuIa ePeKTUBHUX JIACPIB, Kl O YTBEPUIIN JIEPKABHY HE3aJEKHICTh.
Hanmanmi B ymoBax OUIBIIOBUIIBKOTO PEXKHUMY BIiAOYJIOCS TOTajJbHE BUHUIICHHS
YKpaiHCbKUX, HAIIOHAJBbHO CBIJOMHUX MPOBIJHUKIB: BIMCHKOBHUX, aJMIHICTPATOPIB,
TBOPYOi 1HTENITEHIIi, JiKapiB, yuyuTenabcTBa. OTKE, YNPOJOBK CTOJITh UyXl €IITH
HaB’sA3yBaJIM YKpaiHi, il perioHaM pi3HI NPUHLMNM 1 3acajyd OpraHizalil >KHUTTH,
KyJIbTypy ¥ Tpamuuii. ToMy y ¢a3y HOBITHBOI HE3aJIEKHOCTI YKpPaiHCHKHUU Hapo[
YBIWIIIOB 3 PI3HUMM MUISIMHA ¥ TIOTJISAIaMH, HAIllOHAJIBLHUM 1 COIIIAJIbHUM CKJIQJOM,
pPIBHEM HAIllIOHAJIIBHOI CBIJJOMOCTI, HAaIlIOHAJIbHO-ICTOPUYHO1 1J€HTUYHOCTI, K1
chopMyBallics Ha MIACTaBl PETiOHATBHUX, KYJIbTYPHUX, 1JICOJIOTTYHUX, PETITIHHUX Ta
MOBHHUX JIiHI# moainy [6, ¢. 76-77].

Ha mouatky 90-x pp. XX cT. po3noyaBcsi HOBUM eTanm 00 €KTUBHOTO W
HE3BOPOTHROTO TIPOIIECY CyBEpEeHi3allli yKpaiHChbKOTO Hapoay — (OpMyBaHHS
YKPaAiHCBKOI MOJITHUYHOI Hallli, KU TpuBae W n0 cboroiHi. Ilig yac neMoHTaxy
Coro3y PCP ykpaiHCbKMM HapoJ BUKOPHCTAaB MPABO HA CAMOBU3HAYEHHS, KOJIA BH-
PIIIMB MPOTOJIOCUTH JIEPKABHUN CYBEpPEHITET i BIATBOPUTH HE3AJICKHY, CAMOCTINHY
nepxaBy YkpaiHa. ToOTO ykpaiHCBKMM HapoJOM B TMpoIeci CyBepeHisalli Oyia
pealli3oBaHa CaMOBJIA/IHICTh — CYBEPEHHA BOJISI HAPOJY, KUl € HOCIEM CYBEpEHITETY 1
€IMHUM JIXKEPEJIOM BJIaJIM B Y KpaiHi.

30epekeHHsT Ta TOMAAJNIbIlIa peajizallisi IMpaBa Ha CAMOBU3HAYEHHS CHOTOJIHI
noTpedye KBali(iKOBaHOI MOJITUYHOI €JITH, 3/aTHOI 3a0e3leuyBaTH PO3B’S3aHHS
CTpAaTeriyHUX 3aBJaHb HALlIOHAJIBHOTO PO3BUTKY Ta chOpMyBaTH €IUHUUN
HaIllOHATBHUI MOBHO-1H(POPMALIMHUM, KYJIbTYpPHHUM, PENITIMHUA MPOCTIp MUISTXOM
OCBITH Ta MPOCBITH, MO0 YKpaiHIl MOTJH YCBIIOMHUTH ce0e HE JIMIIe COOOPHOIO
JIeP>KaBOIEHTPUYHOIO CYBEPEHHOIO HAIIIE€I0, a M BIJIMOBIIATH HA PU3UKU 1 BUKIUKH i

yac 30poiiHoi arpecii Pocii, sika cTaBUTh Mij 3arpo3y CyBepeHITeT Y KpaiHu.
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KaHOUOam icmopuyHux Hayx,

cmapuwul suxkiaoay kageopu npasa

Binnuyvkoeo nayionanbHoeo azpaproco yHisepcumenty

MICHE TA TIPUBHAYEHHS IOPUCTA B CYCIIIVIBCTBI TA
JNEP/KABI

KOpucr - 1ie mpodecionan, sskuii Mae cremiaibHi 3HaHHS y cepi mpaBa i BMi€
IPaMOTHO iX BUKOPHUCTOBYBaTH Ha mpaktuili. KOpucT nepekoHaHuil y BUHATKOBOMY
MPU3HAYEHHI MpaBa 1 3aKOHHOCTI JJIsi CYCHIJIBCTBA, MPAIIO€ B IM's 3aXUCTy MpaB 1
3aKOHHUX 1HTEPECIB TPOMAJISH.

Crorogni B YKpaiHi OUIbII HIK KOJIU-HEOYIb BiJOYBAa€ThbCS CIeIiamizailis
npodecii ropucta. Cyaas, IPOKypop 1 CIia4l MPOKypaTypH, aJBOKAT 1 MpalliBHUKH

a/IBOKaTChbKUX IOPUANYHUX KOHTOpP, HOTaplycC, IOPUCT - MPAIiBHUK CHJIOBUX B1IOMCTB
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(MBC, CBY Ta iH), FOpUCKOHCYJIbT, MPAIIBHUK OPUAUIHUX (ipM, FOPUCT B CUCTEMI
yIOpaBIiHHS, IOPUCT - HAYKOBEIb 1 €KCIIEPT Ta 1H - IIe IaJIeKO He MOBHUMU MEpetiK TPyIl
npodeciit IoprcTa 3a HAIEKHICTIO 10 OpraHi3alliiftHIX CTPYKTYP.

[Ipodeciitna ropuauyHa poOoTa 3abesnedye chOpPMOBaHY  COIIAJbHY
CTPYKTYpy: TICHCIiiHEe 3abe3medeHHs, 3acobm MacoBoi iH(popMarlii, CUIbChKE
rocrnoiapcTBo, chepy O0OpoThOM 31 3JIOYMHHICTIO, TEpUTOpiadbHE OOCIyrOBYBaHHS
HaceJieHHs Ta 1H. PUHOK mparli (MpoMHUCIIOBICTh, OaHKH, YIPABIiHHS, TOPTIBIIS, MapTii
Ta 1HIII TPOMAJIChKI 00'€THAHHS) BXKE YCBIIOMIIIOIOTh peasibHy MOTPeOy B IOpUCTAX.
['pomMajsinun BUMararoTh JOTMIOMOTH FOPUCTIB JIJISl peECTpallli Ta nmepepeecTparii yros 3
HEPYXOMICTIO, OTPUMAaHHSI PI3HOTO POJY J03BOJIIB, 3aXUCTy IMPaB OCOOUCTOCTI Bij
CBaBUJLJISI HEKOMIIETEHTHHUX 1 KOPYMIIOBAHHUX MIOCAI0BUX OC10 Ta 1H.

PoGora ropucra moB's3aHa 3 TPABOBUMHU AaCIEKTAaMU PIZHUX IKUTTEBUX
CUTYyalliil, 13 3aXMCTOM IMpaB 1 3aKOHHUX IHTEPECIB OCOOMCTOCTI, CYCHUIbCTBA 1
nepxxau. FOpucty 3a pogoM poOOTH JOBOJUTHCSA MiAJAINITOBYBATH KOHKPETHUMN
KUTTEBUM BUIMAIOK 1T KOHKPETHY HOPMY, TOOTO IIiJl 3arajbH€ MpaBUiO, ULIO
MIPOTIOHYE BUJ 1 MIpy MOKJIMBOrO ab0 HaJeKHOro MOBOKEHHs. st 4oro Bij opucTa
MOTPiOHO HE TUILKM BHCOKA IpodeciiiHa KOMIIETEHTHICTh, a i TPOMAJITHChKA KUTTEBA
MTO3HUIIIS.

JlipHICT IOpUCTa HOCUTH JIepKaBHUN xapakTep. BoHa moB'sa3aHa 3 MU TaHHIMEU
TOTPUMaHHSA Jep)KaBHOI JUCIUILIIIHMA, 3a0e3MeueHHs 3aKOHHOCTI, 3MII[HCHHS
MPaBOIOPSAAKY Ta 1H. baraTto IOpUCTIB 3aiiMarOTh MOCaau B JIEPKABHOMY amapari,
nepeOyBarOTh Ha JepKaBHINM Cy>K01 1 HAAUJICHI BIAJHUMU MOBHOBaxXeHHsIMU. PoboTa
IOpUCTa XapaKTePU3y€eEThCsl BUCOKUMHU BUMOTaMH JI0 TOYHOT BiAMOBITHOCTI MPUMHATHX
HUM pillIEHb YMHHOMY 3aKOHOJABCTBY. BiH 3000B's3aHUl aKTUBHO MPOBOJIUTH B
KUTTS TIOJITUKY JEp’KaBH, BIAMOBINAILHO CTaBUTUCH JO JOPYYCHOI CIpaBu, OyTH
FOTOBUM JI0 3aXHMCTy MpaB, CBOOOJ 1 3aKOHHMX I1HTEpPECIB OCOOMCTOCTi, 1HTEPECIB
CYCIIUJIBCTBA 1 IEpKaBH BiJl TPOTUIIPABHUX TIOCSTAHb.

[Ipu po3risini CyTHOCTI OPUIUUHOI MTpodecii, HEOOX1THO PO3IIIIHYTH Cy4acHi
ii iHTeprperanii. [Ipodecis abo sk 1HKOJIM e HA3UBaKOTh (ax — e BIIOKpPEMIICHUIN

KOMIUIEKC i Ta BIANOBIAHMX 3HaHb, II[0 BHMAara€ CIeliajJibHol OCBITH. Buima
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IOpUJIMYHAa OCBITa — I1I€ TI€BHUW OCBITHIM piBeHb, 3700yTUH y pe3yibTari
MOCIIJJOBHOTO, CHUCTEMHOIO Ta MLUIECHPSAMOBAHOTO TMIPOIECY 3aCBOEHHS CHCTEMHU
MIPaBOBHX 3HaHb, MOTJIAIIB, IEPEKOHAHb, YMIHb Ta HABUYOK, (POPMYBaHHSA OCOOUCTOCTI
SK TPOMAJHUHA, 10 3JaTHUH 110 npodeciiiHo-npaBoBoi AisutbHOCTI. [lig 3100yTTSIM
IOPUANYHOI OCBITH HEOOXIHO PO3YMITH JOCATHEHHS OCBITHBOTO PIiBHS, 3aCBIAUYEHOTO
nokymeHToM. CucTemMa yCTaHOB BHUIIOI IOPUJIMYHOI OCBITH CKJIAJIA€ThCA 3
MUPOKONPOPIILHUX Ta CHEIladi30BaHUX 3aKJIaJiB PI3HUX THIIIB: YHIBEPCUTETH,
aKajiemii, IHCTUTYTH, KOJICJIXKI.

OTxe, IOpUCT 1€ JIIO/IMHA, IKa Ma€ YMITU IPaMOTHO KOPUCTYBATUCS 3aKOHAMH,
yMillyBaTH B cO01 HABUYKHM 1 3HaHHS 31 cpepu MpaBa, MCUXOJOTI, MATH KPUTHYHE
MUCJIEHHSI, YMITH TPaMOTHO 1 BYaCHO pearyBaTH Ha HeOE3NeKy Ta BHUPIIIYBATH
KOH(JIIKTH 1HTEpECiB CTOPIH (IM03MBaya Ta BiJINOBI/Iaya), a TAKOK MaTu rapHy (i3udHy
MIArOTOBKY. ByTH 10prucTOM HEJerko, ajge OyTh KOPUCHUM JJisi CYCIUIBCTBA LIKaBO Ta
[IOYECHO, TOMY IOPUCTH 3 TOPHAICTIO HECYTh CBOIO JIEHIO HEJIETKY «HOIIY» Ta
MPUHOCSTH KOPUCTH CYCIIIBCTBY CBOEIO JOMOMOTOIO Ta 3HAHHSIMHU.

Cnucoxk BUKOPUCTAHMX JAKepeJI:
2. boratupros, I I'. FOpuauuna neontomnoris. 1. I'. boratupros, I1. B. Makyes,
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MOHSATTA CYJOYCTPOIO YKPAITHHU 1 HOI'O CHIBIJHOIIEHHA 3
CYMI’KHUMU NOHATTAMU

[Tonstrss «cynoycrpiit» B KoHcTuTywii YKpaiHM BXUBAa€TbCA Yy TPbhOX
HOPMATUBHUX MONOXKeHHAX: 1) y crarti 125 KoHcTuTynii YkpaiHu 3a3Hada€eThes, 110
cynoycTpiii B YkpaiHi OyayeTbcs 32 IPUHLIUIIAMU TEPUTOPIAIBHOCTI Ta CHeIiaizali
1 BUBHAYA€ThCS 3aKOHOM; 2) y myHKTI 14 ctarti 92 KoHcturyiii YkpaiHu BKka3yeTbcs,
10 CYAOYCTpI BHU3HAYAETHCS BUKIIOYHO 3aKOHAMHM YKpaiHu; 3) y YacTuHI 2 CTaTTi
130 OcHOBHOTr0 3aKOHY BU3HAYA€ETHCS, 1110 PO3MIP BUHATOPOJIU CY/JI1 BCTAHOBIIFOETHCS
3aKOHOM IIPO CYAOYCTpiit [4].

3akon Ykpaiau «IIpo cymoyctpiit 1 cratyc cyaaiB» MaB OU MICTUTH YITKE
BU3HAYEHHS CYJIOyCTPOIO, NpOTe BIH, Xoua W Bkimodae po3aiun Il mig HazBoro
«CynoycTpiii», He BH3HAYa€ IBOrO IIOHATTS U TMepembayae JuIe JeKiTbKa
ananoriyaux 3 Kouctutymieto Ykpainn HopMm. Crarra 3 3akony Ykpainu «lIpo
CyJIOYCTpiii 1 cTaTyC CYI/IB» YITKO HE 3a3Hadvae, 1o co000 SBIISE CYAOYCTPIH, IPOTE
Ja€ MOXJIMBICTh JINTH BHCHOBKY, IO «CYAOYCTpii — 1€ €IMHAa CHUCTEMa CYIIB
Ykpainu»[2].

UYepe3 BIACYTHICTb YITKOTO 3aKpIIJICHHS TOHATTS  «CYAOYyCTpii» Ha
3aKOHOJAaBUOMY PIBHI B HAyKOBOMY KOJII HEMa€ CHUTBHOI AYMKH W00 MOro
BU3HAaUeHHs . Ha [OKTpuMHAIbHOMY piBHI MOHATTS CYJOYCTPOIO BH3HAYAETHCA
MPUHIIMIIOBO MO-pi3HOMY. 3 orany Ha craTTio 1 3akony Ykpainu «IIpo cymoyctpiif i
CTaTyC CYJJiB», B MPaBOBiM JTOKTPHUHI PO3MOBCIOKEHUM € MIIXiJ, 3TAHO 3 SKUM
CyZI0Ba BJaJla OTOTOKHIOETHCS 3 CUCTEMOIO OPTaHiB, IO i1 OMOCEPEKOBYIOTh, TOOTO 3

CyI0BOI0 cucteMoro [2]. Tak, Bue€HI OTOTOXHIOIOTh MOHSTTS CYA0yCTPOIO 3 CYJIOBOIO
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CHUCTEMOI0, 1] SIKOI0 MPOIOHYIOTh PO3YMITH CYKYMHICTH CY/IIB, OpTraHiB Ta YCTaHOB,
10 iX 00CIyroBYIOTSH [6].

[TonsTTa «CcymoBa cucTeMa» HaWyacTillle BUKOPHCTOBYETHCS HAYKOBISIMH 3
METOI0 B1IOOpPa3UTH CYTHICTh IMOHSTTS «CHCTEMa CYJiB». Y CBOi HAyKOBii Mmpaiii
H.JI. KBacHeBcpka niiiliyia BUCHOBKY, IO CyJ0Ba CHUCTEMa € YacCTHHOIO CHCTEMHU
CYJIOBO1 BJIaJii 1 B HOPMATHUBHO-IIPABOBUX aKTaX YKPAiHCHKOTO 3aKOHOJABCTBA MOKE
OyTH BH3HAYCHA K 30BHIIIHBO YW BHYTPIIIHHO BIIOPSIKOBaHA, OpraHi3alllifHO €MHA
CYKYIHICTh BCIX CYJOBUX YCTaHOB, YTBOPEHHMX BIJIMOBIAHO A0 OCHOBHOIO Ta 1HIIMX
3aKOHIB JIep>KaBU, Ha SIK1 MOKJIAJIAI0ThCSl BUKIIIOUHI MOBHOBAXXEHHS 010 31HCHEHHS
npasocyaas [3, c.112].

OxpeMi [OCHIIHMKMA Ta HAYKOBII PO3YMIIOTh IMiJI MOHATTAM «CYAOYCTpiil»
CYKYITHICTh HOPM, 1110 BU3HAYaIOTh OCHOBOIIOJIOXKHI 3acaJii opraHi3allii Ta JisJIbHOCTI,
3aBJaHHs, BHYTPIIIHIO OyZ0BY Ta KOMIIETEHIIIIO CY/IB 1 MPUPIBHAHKUX 10 HUX OpPraHiB
(Tperelicbki cynu, apOiTpaxi), a TakoXX Oe3MocepeHbO CUCTEMY CYIIIB JIEpKaBU Ta
CUCTEMY OpTaHiB, CTBOPEHUX JJisi 00CITyrOByBaHHS Lii€i cucteMu [7].

Jlesiki HayKOBLI NpHU BU3HAYEHHI CYIOBOI BJIAJM HE 3BOJATH 1 3HAYEHHS 0
rinku nepkaBHoi Biaau. Ha agymxy B.JI. bpunieBa, cygoBa Biajga — 1€ OjHa 3
rOJIOBHUX, CaMOCTIMHUX (YHKIIHA JepKaBHOI BIAAU, fAKa peali3yeTbCsl Yepes
TISUTBHICTE  cTBOpeHOi Ha ocHoBl KoHcTuTyIii cucteMu CyaiB Ta OprasiB
OpraHi3aiifHoro (KaapoBOoro i JOMOMIDKHOI0) 3a0€3MeUeHHs, SKI MOKJIUKaHI IUISIXOM
BUKOHAHHS (PYHKIIH, MOKJIaICHUX Ha HUX, 3a0€3MeUYUTH JOTPUMAHHA (3aXUCT) Mpas 1
3aKOHHUX IHTEPECIB JIIOJUHU W TPOMAASHUHA, FOPUIAYHUX OCI0, CYCIJILCTBA Ta
nepkaBu B miiomy [1, ¢.50].

VYci (dyHKIIOHATBHI HaNpsSMH CYJ0BO1 JiSUTBHOCTI, TOOTO (opMu peanizaiii
CyIOBOi BIaJy, MOXHA Yy3araJbHUTH TaKOI IOPUIUYHOIO KAaTEeTroOpi€ro, SK
«CYJIOYMHCTBO». 30KpeMa, 1€ TMOHSATTS BXKHUBAETbCS Tpuui B TekcTi KoHcTuTytii
Vkpainu. Y nyHkrti 14 ctarri 91 OCHOBHOTrO 3aKOHY 3a3HA4€HO, IO CYJOYHMHCTBO
BU3HAUAETHCS BUKIIOYHO 3aKOHaMHM YKpainu. Yactuna apyra ctarti 129 mictuth

HCpGJIiK OCHOBHHUX 3acCaJd CYyAOYMHCTBA, a4 B YacTHUHI tICTBCpTiI‘/JI 3a3HA4YCHO, IO
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CYJOUMHCTBO NPOBAIUTHCS CYIJEI0 OAHOOCOOOBO, KOJETIE CYAJAIB YU CYJIOM
MPUCSKHUX [4].

Hait6ip11 MOBHUM BU3HAYEHHSIM TMOHSTTSA CYJAOYMHCTBA MOXKHA HA3BAaTU TaKe:
[I€ — MpOLECyaJbHUM MOPSIOK MOJaHHS MO30BIB 1 PO3rJIsLi CIpaB LIOJO0 CHOPIB, SKI
BUHUKAIOTh 3 PI3HOMAHITHUX MPaBOBIIHOCHH, TMOPAJOK MPUHAHATTS PpIIlICHb
yJYaCHUKAaMHU MPOLIECYaIbHUX 1M, OCKap»KEHHS Ta MEPErjsay pilleHb, MOJaHHs 3asB
PO IMpaBOMOPYIICHHS Ta 3JIOYMHHU, iX BHUABICHHS, PO3CIIAYBaHHs, Iepenaady
MarepiaiaiB KpUMIHAJIBHUX MPOBAKEHB A0 cyay [5].

OTxe, B yKpalHCbKOMY 3aKOHOJABCTBI Ta JOKTPHUHI HOpSA 3 MOHSITTAM
«CYIOYCTpii» BCE YacTillle B)KMBAIOTHCA TaKl MOHSATTS SK «CyAOBa BIIaJa», «CyJ0Ba
CUCTEMA», «CYAOUYMHCTBO». |HKOJIM BOHH OTOTOKHIOIOTHCS 3 MOHATTAM CYJI0yCTPOIO,
IpoTe, Ha HAally JyMKY, MOTPIOHO pO3MEXOBYBATH LIl MOHATTS M1J Yac iX TIyMauyeHHs
Ta BUKOPUCTAHHS.

CnmcoKk BUKOPHUCTAHMX JKepeJI:

1. bpunues B. /I. CrannapTu npaBoBOi AepKaBH: BTIIEHHS Yy HAl[lOHAIbHY
MOJIeJIb OpraHi3aliiHoro 3a0e3neyueHHs cy10Boi Biuaau: MoHorpadida. Xapkis: IIpaso,
2010. 464 c.

2. IIpo cynoyctpiii 1 craryc cyaniB: 3akoH Ykpainu Big 02.06.2016 p. URL:
https://zakon.rada.gov.ua/laws/show/1402-19#Text

3. KBacneBcbka H.J[. IlonarTs cynoBoi cucremu YKpaiHU: CydacHUU
nomsgn. ®opym mpasa. 2015. Ne 5. C. 110-113. URL: http://nbuv.gov.ua/j-
pdf/FP_index.htm_2015 5 20.pdf.

4. Koucrurymis Ykpainu BIiJl 28.06.1996 p- URL:
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.

S. ITonsATTS CyIOYMHCTBA. URL.:
http://studopedia.com.ua/1_92165 ponyattya-sudochinstva.html.

6. [Tputuka /. /1. CTBOpeHHS HayKOBO OOIPYHTOBAHOT CUCTEMH MPABOCY S
B YKpaiHi — rojoBHa MeTa cynoBoi pegopmu. [IpaBo Ykpainu. 2009. Ne 12. C. 71-84.

1. Opunnuna eanukinonenis: B 6 1. / peakon. : FO. C. lllemmrydenko (To:m.)
ta 1. KuiB: Ykp. eamuki., 2004, T. 6 : T.-5. 768 c.


https://zakon.rada.gov.ua/laws/show/1402-19#Text
http://nbuv.gov.ua/j-pdf/FP_index.htm_2015_5_20.pdf
http://nbuv.gov.ua/j-pdf/FP_index.htm_2015_5_20.pdf
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text
http://studopedia.com.ua/1_92165_ponyattya-sudochinstva.html

92

Axyobenxo /1. JI.,

PhD researcher, acucmenm rxagheopu
KOHCmMumyyiuHo2o npaea Yxkpainu
Hayionanvnozo opuouunozco ynisepcumemy
imeni Apocnasa Myopozo

MUTAHHSA PEAJIIBALIL PENPOAYKTUBHUX ITPAB B YMOBAX
BOEHHOI'O CTAHY

[Ticns JIpyroi cBiTOBOi BIMHM MEIMYHI JOCITIPKEHHS TPU3BEIU 10 3HAYHOTO
mporpecy, 30kpema, y cdepi TeHeTHKH Ta JiToHapokeHHs. Tak, HropHOep3bkuii
KOJIeKC Ta ['enbCiHChbKa AeKiapalis 3akiaid pyHIaMeHT sl po30yJ0BU MPUHIUIIIB,
K1 MalOTh 3aCTOCOBYBATHCh 1O MEIUYHUX JOCIIJKEHb. ¥ OaraTboXx KpaiHax, a 3rofjoM
# Ha MDKHApOAHOMY pIBHI, PO3TOPHYJMCS TOCTPl JUCKYCli HIOJO0 KOJIa €TUYHHMX
MPUHLNIIB, Kl MalTh 3aCTOCOBYBATHUCS /O MEAMYHOI ISUIBHOCTI, SIK Yy IapHUHI
IIOJICHHOT MEIUWYHOI MPAaKTHUKU, TaK 1 MIOJI0 JOCHIHPKEHb Ta 3aCTOCYBaHHS HOBUX
TEXHOJIOT1M, cepea SKUX OJHE 3 KIYOBUX MICIh MOCIIAlOTh JOMOMIXKHI
PENPOTYKTHUBHI TEXHOJIOTI.

Ha cywyacHOoMy piBHI pO3BUTKY MEIMIIMHU 3aCTOCYBaHHS JIOMOMIKHUX
PENPOIYKTUBHUX TEXHOJIOTIHM € MPSIMOIO pealli3ali€o pernpoIyKTUBHUX MPaB JOJAUHH.
Ta, Ha Xanb, BUKIMKA CHOTOJACHHS, cepell SAKUX IMOBHOMAcCIITaOHA BiiiHa pd MPOTH
VYkpainu Ta, SIK HaCHIJIOK, 3alIPOBA/)KEHHSI BOEHHOT'O CTaHy B YKpaiHi aKkTyali3yloTh
MUATaHHA peati3allii penpoyKTUBHHX MTPaB B yMOBaX BOEHHOTO CTaHy.

30KkpeMa, HEBPETYIHOBAHUM 3AJIMINAETHCA TPABOBUI MEXaHI3M 30€pexKeHHS Ta
MOJAJBIIIOTO MOCMEPTHOTO BUKOPUCTAHHS PEMPOAYKTHBHOTO MaTepiamy s
YOJIOBIKIB, SIKI BUPYIIAIOTH 10 30HU BIMCbKOBHUX Nii. UMHHE 3aKOHOJIABCTBO, a caMe
Haka3 MiHicTtepcTBa oxopoHu 3710poB'ss Ykpainu Big 09.09.2013 No787 (i3 3MiHamu),
AKuM 3apeecTpoBaHo B MiHicTepcTBi toctuuii Ykpainu 02.10.2013 3a No1697/24229,
BHUCBITJIIOE TMWUTAHHS MOXJIMBOCTI  371a4i, KpIOKOHCepBalii Ta 30epiraHHs
PEeNpOAYKTUBHOTO MaTepiady 4oyIoBikiB [1].

AJe TUTaHHS PO3MOPSKEHHS Ta MOAAIBIIONO MOCMEPTHOTO BHUKOPUCTAHHS

KPIOKOHCEPBOBAHOTO 3a XHUTTS PEMPOJYKTUBHOTO MaTepially YOJIOBIKIB, Ha Kalb,
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3AJIMIIAETHCS. HEOXOIUICHUMU MPAaBOBUM PETyJIOBaHHSM [2].

Takox HEe MOXKHAa OMUHYTH YyBarorw TO# (axT, 110 BiifHa, OKpiM BCHOTO IHIIIOTO,
3YMOBIIIOE€ TOCTPY aKTyaJbHICTh MPOOJEM TE€HIEPHO 3YMOBIIEHOTO HACHIIbCTBA, SIKE
HEraTMBHO BIUIMBAIOTh Ha 37I0POB’S Ta PENPOAYKTHUBHY (DYHKIIIO >KIHOK MPOTITOM
YChOTO IXHBOTO KUTTSA, CIIPUYMHSIIOYN HEOaKaHy BariTHICTH, IIIO0 MOXKE€ MAaTH CBOIM
HACJIIKOM HeOe3Ne4Hi, a YacoM IIeé ¥ HECAHKIIIOHOBaH1 abopTu, Oe3IuIiaas Ta
1H(]eKIi1, Mo mepeaarThCs CTaTeBUM HULIXOM, BKITtouarouu BIJI/CHI/L.

Pesomtonist Pamu besnmeku OOH 1820 Bu3Hae 3rBajiTyBaHHS Ta 1HINI BUJIU
CEKCyaJIbHOTO HACWJIbCTBA BOEHHUMH 3JIOYMHAMHU Ta 3JIOYMHAMH TPOTHU JIFOJISTHOCTI.
Han3BuvaitHO BaXKJIMBOIO y ITbOMY KOHTEKCTI moctae cripaBa No ICTR-96-4-T Big 2
BepecHs 1998 poky. Tekcr came 111€i cipaBy HAroJoOIIye HA TOMY, 11O 3IBaJITyBaHHS
1T 9ac 30pOMHOr0 KOH(IIKTY CJIiJ pO3TIISAATH SK €JIEMEHT TeHouuay. Tak, TeHOU
TAYMAuUUTbCSl SIK BYMHEHHS 13 HaMmipy 3HUIIUTH, MOBHICTIO ab0 YacTKOBO,
HalllOHAJIBHY, €THIYHY, PACOBY M PENITiAHY IPYIY K TaKy OyJb-IKOTO 13 HaCTYITHUX
aKTiB: BOMBCTBO WYJIEHIB TPYyNH; 3aMOMAISIHHS CEPUO3HHUX TUIECHHX a00 MCUXIYHUX
VIIKO/DKCHb YJICHaM TPYIH, HABMHUCHE CTBOPCHHS [JII TPYMH JKATTEBUX YMOB,
pO3paxoBaHUX Ha ii MOBHE a00 4acTKOBe (DI3WYHE 3HUINEHHS; 3aCTOCYBAaHHS 3aXO/IiB,
COpPsIMOBAaHUX Ha 3amo0IraHHs HapOKyBAaHOCTI B TIpyIi; NPUMYCOBE IEpPEBEICHHS
JTEeH 3 O/IHIET TPYIIU B IHIITY TPYITY.

Jlo nmuTaHHS BUMYIIIEHOT BariTHOCTI, SIKa € HACIIJIKOM 3TBAJITYBaHHS, TO BOHA MA€E
OyTH pO3TJIIHYTa SIK OKPEMUH 3JI0YMH MPOTH JIFOJSHOCTI, MO3asK 1CTOPii BIMH CBII4aTh
PO BUMAJKY, KOJU 3TBAJTYBaHHS 3IHCHIOBAIMCS 3arapOHMKaMHU SIKpa3 3 METOIO
MIPUMYCOBOTO 3aIlIiJHEHHS J>KIHOK - TakKUM YHMHOM pealli30ByBajach IMporpama
BUKOPIHEHHSI OJHI€T HAI[ll Ta pO3MOBCIOXKEHHSI 1HILOI [3].

TakumM 4YMHOM, BapTO TOBOPUTH TMPO Te, IO OCOOTUBOCTI peamizalii
PENpPOAYKTUBHUX TMPaB B yMOBaxX BOEHHOIO CTaHy IOBHHHI OyTH BiJIOOpa)KeH1 Y
3MiHaxX J0 YMHHOTO 3aKOHOJABCTBa, 30KpeMa llopsaky 3acTOCyBaHHS JOTOMIKHHX
PENpPOAYKTUBHUX TEXHONOTM B VYkpaiHi. Tak, mMae OyTu po3pobieHO MpaBOBUI
MEXaHI3M  pO3MOPS/KEHHS Ta  MOAANBLIOT0  MOCMEPTHOIO  BUKOPUCTAHHS

KPIOKOHCEPBOBAHOTO 3a JKUTTS PENPOAYKTUBHOIO Marepiany 4oJoBiKiB. Takox, Mae
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Oyt BperyiaboBaHO TMTaHHSA 3acTocyBaHHsA JIPT okxpemum kareropisiMm ocio0,
Hanpukiaj, TakuM sk BlJI-iHdikoBani ocobu, mo i 10Ci 3aaUIIaeThCs M03a yBaroro
3aKOHO/IABIIIB.

CnMcoK BUKOPUCTAHUX JIKepeJI:

1. Hakaz MO3 Vkpainm «lIpo 3atBepmkenns «llopsaky 3actocyBaHHA
JOTIOMDKHUX PENPOAYKTUBHUX TexXHOOT1H B Ykpain» Bix 09.09.2013 No787.

2. AutonoB C. Yum icHye B VYKpaiHi NpaBoBHII MeXaHI3M 30€peXCHHS Ta
MOJAJBIIOTO  ITOCMEPTHOTO BUKOPHUCTAHHS PEMPOAYKTHBHOTO MaTtepiany IS
YOJIOBIKIB, SIKI BUPYIIAIOTh 10 30HU BIUCHKOBHUX MHil. «BocHHe» Meouune npago 8
3anumanHsx i 8ionosiosax. Kuie: HAAY. 2022. C.41

3. The International Protocol on the Documentation and Investigation of Sexual
Violence in Conflict (UK Foreign & Commonwealth Office, 2nd Ed. 2017).

Canixog O. O.,
acnipaum kageopu nyoriuHoO-npagosux OUCYUNiH
Binnuywvkoeo depacagrnozo nedazociunozo
yHigepcumemy imeni Muxauina Koytobuncvko2o

IPUHIIUII JOBPOBIJIHOCTI MEJIAIIIT Y TYBJIYHOMY

YIIPABJIIHHI

Meniaiiisi 311MCHIOETHCS HA OCHOBI MEBHUX MPUHIIUIIIB, SIKI BUOYIOBYIOThCS HA
OCHOBI MpaBOBOi KyJbTYpH, MEHTANITETy CYCHUIbCTBA, MPABOBUX TPAIULINA, IO
CKIIQZIAIOThCA Yy AeprkaBi. 3 yxBalieHHAM 3akoHy Ykpainu «lIpo memiarito» (mam —
3aKoH) MPUHIMIM Meialii Oyso yeranizoBaHo 1 B YkpaiHi. [’a1e cTateit 3akony (CT.
4-8) mpUCBSIUYIOTHCS IPUHITMIAM Meiallii. 3aKOHOJaBellb HE JIUIIE TIEPEPaxoBye, ajie
W poskpuBae ix 3micT. Y cT. 5 3aKoHy NPUHIUI JOOPOBUIHPHOCTI BUKIIAIA€THCS
HacTynmHuM uuHOM: «l. VYwacte y wMemiamii € J0OPOBIIBHUM BOJICBHUSBICHHSIM
ydacHUKiB Mefiamii. Hixto He Moxe OyTH MPpUMYIIEHHH 10 BPETYIIOBAHHS KOH(IIIKTY
(cnopy) nuisixoMm mpoBeaeHHs Mmemiarii. 2. CTOpoHH Mefialii Ta MeAiaTop MOXYTh Y

OyJIb-SIKUi MOMEHT BIIMOBUTHCS BiJ ydacTi B Mefialii. 3. Y4acTh CTOPOHH B MeAiallii
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HE MOXXE BBAXKATUCA BHU3HAHHSAM TaKOI CTOPOHOIO BHUHHU, TMO30BHUX BUMOI abo
B1JIMOBOIO BiJI ITO30BHUX BUMOI» [1, cT. 5].

3akpimieHHs] Ha 3aKOHOJABUOMY DPIiBHI MPHUHIMIIB MeAialii 1 BU3SHAUEHHS iX
3MICTY BaXKJIMBE 3 OIVISIy Ha MpU3HAYCHHS IUX KepiBHUX ined. [lo-mepiie, BoHU €
YVHIBEpPCAIbHUMHU 3acajjaMH, IO PO3KPUBAIOTh CYTHICTH MeZiamii 1 BH3HAYaIOTh
3arajibHy CIPSMOBAHICTh (BEKTOp) MPABOBOI'O PETYIIOBaHHS BIJHOCHH y IiH cdepi.
[lo-npyre, menianiiina mpoueaypa, sika 4iTKO HEperiiaMeHTOBaHa 3aKOHOM, BCE K,
MMOBUHHA 3/1MCHIOBATUCS BIANOBIAHO J0 MPABOBUX 3acajl, SKUMU € TPUHIUIHU
Mmemiarii. Came BOHHM 3a0€3M€4yIOTh OCOOJIUBICTh MOPSIKY 1 METOJIUKH MPOBEICHHS
Meiarlii, BU3HAYaloTh 3MICTOBHICTh MpaB 1 00OB’sA3KIB 1i y4aCHUKIB, BIUIUBAIOTh Ha
HOpMU TTPOQECIMHOI €TUKU MEIIaTOPIB.

OaHuM 13 OCHOBOTOJIO)KHMX TPUHIHUIIB MeJiamii € T0OpOBUIBHICTD, SIKHIA
MEepIIOYEProBO 13-MOMIXK IHIIUX BUAUISE 3aKOHOAaBelb. [Ipo BU3HAuUaIbHE 3HAYCHHS
[OTO TPHUHIMIY CBIIYUTH T€, IO HAaBITh Y JIETaJbHOMY BH3HA4YCHHI Memiali
3aKOHO/IaBeIlb 3aCTOCOBYE CIIOBOCTIONYYCHHS «I0OPOBLIbHA MPOIIEIYPay.

[TpuHun 7O0OpOBIIBHOCTI PO3KPHUBAETHCS YEpE3 BUIbHE BHUSABJICHHS BOJI
CTOpOHaMHU Ha ycix eramax memianiiHoi mpouenypu. Ha aymxy C. CyneiiMaHOBOI,
«yMOBa TIOBHOi JOOpOBUIBHOCTI € aOCONIOTHOIO, 1 UMM THpoueaypa Meaiamii
BIJIPI3HAETHCS BIJlT CyIOBOTO 1 apOiTpaxkHoro po3msiay» [2, c. 579]. Bigrax
N0OpOBUTbHA TMPUPOJA MeJiallii, a caMe MPUHIUIT JOOPOBUIHHOCTI, HAJa€ TepeBar
Megialli nepesi CyJ0BUM PO3IIIAIOM MyOJIIYHO-TIPABOBOTO CIOPY Ta CIPHUSE€ CTOPOHAM
CIIOpPY JIOCATTH KOHCEHCYCY.

H. Mazapaki BuiIs1€ Taki CKJI1aJ0B1 JOOPOBUIBHOCTI Y Meiarlii:

«1) noOpoBiTbHA 3rojla Ha MPOBEACHHS, JOOPOBUIbHE BH3HAYCHHS YMOB
Meialii Ta BiIMOBITHO TOOPOBUIbHA y4acTh Y IPOIIECi Meiallii;

2) noOpoBiIbHE BHU3HAYCHHS yMOB Ta JOOpOBUIbHE YKJAJIEHHS Yroau 3a
pe3ynbTaTaMu Memiarlii;

3) MOXJIMBICTh CTOPOHU CIIOPY YU MeJlaTopa Ha OyAb-sIKOMY €Tarli IPUIUHUTH

nporeaypy Memiarii» [3, c. 221-222].
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CropoHu myONIYHO-TIPABOBOrO  CIOPY HE JIMIIE  MPOSIBISIOTH  CBOE
BOJICBUSBIICHHS, ajie¢ i1 OepyTh OE3MOCEPEIHIO yIacTh y MPUHHATTI YCIX PIMIECHB MO0
HbOTO. Bapto morommtucs 3 aymxoro lO. Ilputukm, mo 3MICT IHOTO MPUHIIHAITY
«TIOJISITAa€ 'y HASBHOCTI Y CTOPIH MpaBa OCOOUCTOTO BOJICBUSBICHHS HAa MPOBEIACHHS
mporenypu Memiaiii Ta cBOOOAW i MPUIIMHEHHS Ha OyIb-IKOMY eTami... Y 3MiCT
[ILOTO TPHUHITUITY 3aKJaJIeHO 1 MPABOMOYHICTh CTOPIH MpUMMATH OYAb-SKI PIIICHHS
111010 PO3B’s13aHHS KOH(MIIKTY TUIBKU 32 B3aEMHOIO 3r0/1010» [4, ¢. 91].

He nunsiunck Ha Te, mo B Pekomenpaanii Rec (2001) 9 nepskaBaM-usieHam 111010
aJIbTEPHATUB CYJIOBOMY PO3IVIAY CIOPIB MK aAMIHICTpPaTUBHUMHM OpraHaMHu W
CTOpOHAMH — pUBaTHUMH ocoOamu BiJ 5 BepecHs 2001 p. (mani — Pexomennaiis Rec
(2001) 9) BKa3yeThbCcs, IO «IPUMHPEHHS MW Memiamiss MOXYyTh <...> OyTu
00OB’SI3KOBUMHU 32 3aKOHOM» [5] 1Ie HEe MPUMEHIIYI0 MPUHIMUIT J0OPOBUILHOCTI
Meniarii. Ajke HaBITh, KOJU Meiallisi 000B’s3KOBa 3a 3aKOHOM CTOPOHHM CaMOCTIMHO
MPUKMAIOTh YC1 PIIlIEHHS 1] Yac i€l mpoleIypu, MaroTh MpaBo 00MpaTH MeaiaTopa 1
MOXYTh 3a CBOIM OaXaHHSM NPUNUHUTH ii. Biarak mu Gaunmo, mo nepemycim
NOOPOBUIBHICTh MOJSTA€ y BHYTPIIHBOMY Oa)kaHHI CTOPIH IMyOJIIYHO-TIPABOBOIO
CIIOpY pO3B’s3aTH MOro, MOTO/DKYIOYHCH B3ATH ydacTh y Memianii. BoHu HecyTh
CaMOCTIMHO BiJMOBIIATBHICTE 3a pe3yJibTaT. BiacHe 3a iXHIM OakaHHSAM BiJI0YyBa€THCS
oprasizaiis Mefiaiii, mporeaypa ii MPOBEACHHS, TOOTO CTOPOHW BIUIMBAIOTH Ha
oprasizailiro, IpOBEJIEHHS 1 Pe3yJIbTaT MeIiallii.

BBaxkxaemo, 110 TPUHIUI JTOOPOBIIBLHOCTI MOUIUPIOETHCS 1 Ha MeJiaTopa,
OCKIJIBKH BiH Ma€ MpaBo JOOPOBLILHO MOTOKYBATHUCS HA YYaCTh Y IIH mporeaypi abo
BIZIMOBUTHCS B1JI HEI.

JoOpoBiibHA y4acTh Yy Meflaiii HE O3Hayae BU3HAHHS CTOPOHOK abo
CTOpOHAMHU BHWHH, a TaKOX HE MOXKE BBAXKATHCS BU3HAHHAM ITO30BHHUX BUMOT ab0
BI/IMOBOIO BiJ TMO30BHMX BHUMOT. JIOOpOBUIBHICTH 3aCTOCYBaHHS Memiaiii y
nyOJIiYHOMY YIIPaBIIiHHI € pajiie € crnpoOol CTOPIH MOOUIBHO 1 ONEepaTUBHO, O€3
JI0JAaTKOBUX (DIHAHCOBUX 3aTpaT pO3B’A3aTH MyOI1YHO-TIPAaBOBUH CIIp.

Opnak TpUHIUN AOOPOBIIBHOCTI B MYyOJIYHOMY MpaBJIiHHI Ma€ OCOOJIMBICTb,

KA BU3HAYAETHCS CYO €KTHUM CKJIAIOM MyOJaigHO-paBoBOrO cropy. s HBOTO
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XapakTepHa HasIBHICTh Xouya O OJHIET CTOPOHHM, SKa € CYO0’€KTOM BIQJIHUX
MOBHOBaXEHb, TOOTO II€ MOXKE OpraH Jep’kaBHOI Biagu abo opraH MICIIEBOTO
CaMOBPSAYBaHHS, 4d iX mmocaaoBa ocoba. Came CyO’€KTH BIaJHUX MOBHOBaKEHB
NOBUHHI JISTH JIMIIE Ha TIJACTaBl Ta B MEXax IOBHOBaXXEHb, BU3HAUCHUX
KoncTHTyIi€I0 3aK0HaMK YKpaiHu. IX HIXTO He Mae mpaBa IPUMYCUTH POOUTH Te, 110
HEe TmepeadadyeHO 3aKOHOAABCTBOM. TOMYy MPHHITUIT JOOPOBIIBHOCTI Meiamii y
nyOJiYHOMY YIpaBIiHHI Ma€ KOPEIIOBATH 3 YHHHUM 3aKOHOJABCTBOM, SIKE BH3HAuUa€e
JUCKPEIifiHI TOBHOBA)XXEHHS Cy0’ €KTIB BIaJHUX TOBHOBAXKEHb.

OTxe, TpUHIUIT JOOPOBUIBHOCTI Memdialii € (QyHIaMeHTaIbHUM 1 IOJSATae y
BUIBHOMY BHPaXKEHH1 BOJII CTOPOHAMHU MYyOI1YHO-IIPABOBOTO CIIOPY MIOAO Y4acTl y Lii
npouenypi, oOpaHHI Meniaropa, BH3HAYEHHS YMOB MPOBEACHHS, IO3UTUBHOIO
pe3ynbTaty abo MpUIMMHEHHS Meiallii Ha Oy/b-SKOMY eTalll Ta MepejaHHs CIpaBH J0
cyny. IlpuHiun moOpoOBIILHOCTI MeAdialli Ja€ MOXJIUBICTH CTOPOHAM ITyOI1YHO-
IIPABOBOTO CIIOPY JIOCATTH KOHCEHCYCY Ta Ha B3AEMOBUTITHUX YMOBAxX BUPILIIUTH CIIIp.
Leli mpuHuun 3a0e3nedye mepeBary Mefialii Ha BiIMIHY BiJ CyAOBOrO pO3IJISILY
CIOpY Ta CBIAYUTH NpPO ii MEPCHEKTUBHICTh y MyOnaiyHOMY ympasmiHHI. OpHak y
MyOJIYHOMY MPaBIiHHI MPUHITUI JOOPOBUIBHOCTI Ma€ OCOOIMBICTD, KA BU3HAYAETHCS
CyO’€KTHUM CKJIaJOM MyOJIYHO-NPABOBOIO CIIOPY, TOMY BIH Ma€ BIANOBIiATH
YUHHOMY 3aKOHOJIABCTBY, SKE€ BH3HAYa€ JIUCKPEIHI TIOBHOBAXEHHS OpraHiB
Jep>KaBHOI BJIaJid a00 OpraHiB MICIIEBOTO CAMOBPSITYBaHHS, UM iX TIOCAJT0BHUX OCIO.
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Yepezoea T. O.,
acnipanmka Kuiscbkoeo yHnieepcumemy npasa
Hayionanvnoi akademii nayk Yxpainu, aoeokamka

OBMEXKEHHS COUIAJIBHUX MTPAB 3ACYIKEHUX 10
INO3BABJIEHHS BOJII

[TocTaHoBKa MUTaHHS MPO TMpaBa Takoi KaTeropii ocid, KOTpl 3acymKeHi [0
1M030aBJIEHHSI BOJII, OYEBUIAHO 3YMOBIIOE MpoOJeMy Mpo iX OOMEKEHHSA y PIZHHX
dbopmax, cmocobax Ta, TOJIOBHE, Hachiakax. [luTaHHs mnpo OOMEXKEHHS came
COIIAJIbHUX MPaB MOBUHHO XapaKTEPU3YBATHUCH JCIIO 1HIIOI CTICH(IKOI0, KA MOXKE,
YM TO MOBHHHA OYyTH, CIPIMOBAHOIO HA peaii3alliio COIlalbHOI MOJITUKH JAE€pKaBU, HA
peaiizaiilo TMPEBEHTUBHUX XOJIOJIB TOMEPEHKCHHS 3JIOYMHHOCTI, SK 1 OyTH
CIIPSIMOBAHOIO Ha coIliajizamio oci0 13 TaKMM CTAaTycoM, 1 NPHU3BOJUTH JI0 IX
BUITPABIICHHS Ta IepeBUXOBaHHSA. Taki 3arajabHi ySIBICHHS CKIAIal0ThCS HacaMIIepe/.

[Ipote abu MaTH MOXKIJIMBICTH PO3TISAATH MPEAMETHO Ti UM 1HII OCOOIHBOCTI
0OMEXEHHs COIliaIbHUX TMpaB 0Ci0, 3aCy/KEHUX JI0 1M030aBJIEHHS BOJI, Hacammepes,
JOIIILHO TIpOaHaIi3yBaTH caMe€ 1HCTUTYT OOMEXKEHHS COILIaIbHUX TpaB. AJKe came
1[el THCTUTYT CKJIAJIa€ YM HE OJIUH 13 OCHOBHUX €JIEMEHTIB B MPOIIECI «BITHOBIICHHSY
(i comiamizaimiro) ocoOu, MO 3acy/keHa A0 TMo30aBieHHs Boji. ba Ouibiie,
3aCy/DKEHHST 0COOM 710 T030aBlIEHHS BOJII BiIOYBAETHCS 3a KOHKPETHUM PIIICHHSIM
Cyly, 3a SIKUM BCTAHOBJIOIOTHCS OCHOBHI Ta JIOAATKOBI TMOKApaHHS 3a BYWHEHHS

KPUMIHAJILHOTO TIpaBonopyieHHsa. TyT, cli 3aJaTuch NUTaHHSAM MpO TE, YU


https://supreme.court.gov.ua/userfiles/Rec_2001_9_2001_09_05.pdf

99

CIIBMAJIal0Th 3aCTOCOBAHI JI0 3aCy/’KEHOr0 OOMEXKEHHsS COLIaJIbHUX TIpaB 3a
PIIICHHSAM Cyay 1, 3aKOHOM, — cKaxiMo — KoHctutyniero Ykpainu?

OTox, psAn HaBEACHUX THUX YHM IHIMUX TUTaHb, OKPECTIOIOTHCS MPOOIEMOIO
IHCTUTYTY OOMEXKEHBb COIIAJIbBHUX IMpaB 0ci0, 3acyHKeHUX J0 IM030aBJICHHS BOJI, a,
BIJIMOBIAHO, Y (POKYCl CTPYKTypH Ta 3MICTY I[LOTO 1HCTUTYTY CJiJ MpOaHai3yBaTH
Hacammepen pkepena (popmu) mpapa, K1 3a0€3MEUYIOTh IPABOBE PETYJIIOBAHHS
TaKuX crenu(iyHuX MpaBoOBITHOCHH.

Tak, B IOpUAMYHIN EHIMKIONEAli MiJ «COLIaJbHUMHU IpaBaMU» pPO3yMIIOTh
rpaBa JIIOJMHMA, HEOOXIJIHI JUIs MOBHOIIHHOI y4acTi 11 B HTTI CyCHiIbCcTBa. BoHHM
CTOCYIOTBCSI TOTO, SIK JIOAW CIIIJIBHO XKUBYTH 1 MPAIOIOTh, & TaKOX OCHOBHHX
KUTTeBUX 1OTped [1]. OdeBUIHO, MO 3a TAKOrO MiAXOJY, BPAaXOBYIOUM «COIlIAJIbHE
KUTTS» 3aCy/DKCHHX JI0 1M030aBJIeHHS BOJ1 (KOJW 3aCy/DKCHHI IPaIlOlOTh B MICIISIX
1030aBJIEHHS BOJI, MPOXKUBAIOTH TOIIO), MM MOYXEMO YSBUTH peaji3allilo COLialbHUX
mpaB sIK B MeXax BHIPAaBHOI KOJOHII, Tak 1 mo3a Mexamu (TpHu CHUIKYBaHHI 13
PIAHUMU Yy NIEBHI JIHI Ta CIOCIO TOWIO).

B.O. YosraH, mociaikyooun npoOieMu OOMEXEHHs MpaB B’SI3HIB pPO3IISAae
IIUPOKY TMaiTPy MpaB B’s3HIB, IIONpPaBAa, IOBOJI CHUCTEMAaTHYHO Ta IPYHTOBHO
oOMeXXeHb caMe collialbHUX MpaB B’s3HIB Hi [1]. Bin 3a3Havae, mo s Kpamoro
po3yMmiHHs crieniidigHoro mpaBa sk GopMH OOMEXKEHHS MpaBa BapTO BUAUIATH J[BA
TUAMU cHenu@iYHuX TpaB: 3aJUIIKOBI Ta ngomatkoBi. Ha #oro mymky, po3ymiHHS
3QJIMITKOBHX TIPaB OMHUCAHE BUIIE, CTOCOBHO X JIOJAATKOBUX IpaB HEOOXITHO MaTH Ha
yBa3i Take. Takox, BiH JOBOJAWUTH, IO 3aCyPKEHI MalOTh HU3KY CyO’€KTHBHHX IpaB,
AKUMH HE BOJIOJIIOTH BUIbHI TpomaasHu. HaromicTe, iXHI 3MICT Yy KOpEHI
BIIPI3HAETHCS BiJ MpaB BUILHUX TpoMajisH. Jlo mogatkoBux cnenudiyaux mnpas B. O.
YoBran mpomoHye BiAHOCUTU: KOPHCTYBAHHS TMOCIyramMH, SIKi HAJalOTbCS B MICIISX
Mo30aBJE€HHSI BOJI, OTPUMAHHA OJATY, 1XKI, ydacTb Yy pPOOOTI CaMOMISUIbHUX
oprasizailiif Ta TypTKiB COIlaJIbHO KOPUCHOI cpsiMoBaHOCTI Ta iH. [1, ¢. 99]. 1o cyTi,
TakKi MpaBa € COLIaJbHUMH, MPOTE JOCHITHUK IX HE BU3HAYAE, TUM OLIbIIEC TpaB SKi

MOXYTh OYTH UM HE MOXKYTh OYTH «OOMEKEHI».
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EnnukinoneanyHo, «0OMEXEHHs COLIaIbHUX TMpaB» — MPEBEHTUBHUM 3axif
3a0e3MeyeHHs] MPOMOPLIHHOCTI Ta 3aKOHHOCTI TMiJ Yac MPaBOBOTO PETYIIOBaHHS
MPABOBIIHOCHH YIOBHOBAXEHUM CYO’€KTOM Yy HalexHId ¢opMi Ta cmocio,
nepeciIiyodu JICTITUMHY METY IIpH 3a0e3ledeHH] OXOPOHH MpaB 1 CBo0O/I, IHTEPECIB
YYaCHUKIB MPAaBOBITHOCHH, CTaHy 3aXMIIEHOCTI CUCTeMH mpasa [1, c. 450].

Haromicts S.5I. MenbHuK, po3risaae Kiacudikaiiio oOMEXEHHs COLIaIbHUX
npaB 3a ¢popMaMH Ta criocodaMu. 30KpeMa, Ha MOro AYMKY JOIUIBHO KJAacHu(iKyBaTH
0OMEXEHHS COIllaIbHUX IMpaB 3a (HOPMOIO0 BUPAKEHHS Ta 32 CIOCOOAMU BUPKECHHS, a
came: (a) 3a (HopMOIO BUpaKEHHS: OOMEKEHHS 3MICTy Cy0’€KTHBHOI'O COI1aJbHOIO
mpaBa 3a OO0’€KTaMH NPaBOBOrO pEryJIOBaHHS: CoOLlalbHI Ojara, coliajbHa
JUSIIBHICTD, COIlalbHI 3000B’A3aHHS; THCTUTYT, IPAaBOBIIHOCUHH, CY0’€KTHBHI IMpaBa,
cBOOOMM Ta 1HTepecu 1 1ix 3wmicT; Jkepena (dbopmu) mpaBa; OOMEKEHHS
MIPaBOMOYHOCTEH — MPU3YIIUHEHHSI, 3MIHW, 3YITUHEHHS aKTUBHUX YHM TMACWBHUX Jii,
BUPAXEHUX Y MMPABOMOYHOCTSX (ISITH Y TIEBHUM crociO, CIOHYKaHHS JI0 /il y IEBHUN
cnocid, CHOHYKaHHs J0 3aCTOCYBAHHS CaHKII); OOMEXKEHHS CTOCOBHO (opmu
peamizauii mpaBa: yCHOI Ta NUCBMOBOI (OpMH; OOMEXKEHHS CTOCOBHO (opMu
BUPAXXEHHSI TMOBEIIHKM CyO’€KTa COIllaJbHOTO TpaBa: aKTHBHA Ta MacuBHa ¢opma
noBeAiHkH; QopM (kepen) BHpasy OOMEXKEHb Yy TpaBl: MaTeplalbHUX Ta
MpollecyaTbHUX HOpPMaXx IMpaBa; y 3aKOHAX Ta MIJ3aKOHHUX aKTaX; y HalllOHAJbHUX Ta
MDKHApOJIHUX aKTaX; y JOTOBOpaxX Ta 3BUYASX; y CYJOBHX PIIICHHSX; OOMEKEHHS
3MICTY B Mpolieci peanizaiii cy0d’eKTUBHOTO COILIaJIBLHOTO MpaBa: yTpUMaHHS MEBHOI
nii 3 peamizanii, TPUNUHEHHS TEBHOI Iii 3 peanizaiii, 3ynmMHEHHS TEBHOI mii 3
peanizanii;00MeXeHHsI B IHCTUTYTaX CUCTEMU IMpaBa: 3aCTOCYBaHHI MPUHIIMIIIB MPaBa;
MPaBOBIAHOCUHAX, JPKEpeJiax IMpaBa, y MPEeAMETI Ta METO/Il MPABOBOTO PEryJIFOBaHHS
Tomo; (0) 3a cmocobamMu 3acTOCYyBaHHS: OOMEXKEHHS 3 KOPEryBaHHSIM CTPOKIB Ta
TEPMIHIB [I1i Cy0 €KTUBHOTO COLIAJILHOTO MpaBa; OOMEKEHHS IIISTXOM MPU3YIUHEHHS
1ii cy0’€KTHBHOTO COIIAJIBHOTO TMpaBa; OOMEKEHHS IUISTXOM 3BY)KCHHS COIIaIbHUX
MpaB Ha TEBHWM mTepioj Ta y MEeBHUM cmocid 1 ¢opmi; OOMEKEHHS MIUITXOM
BIIPOBA/KCHHsT 3a00pOHW peaiizallii JA0JaTKOBOI TPYNH [ii COLIaJIbHUX TIPaB;

oOMeXeHHsI IIIIXOM KoperyBaHHs ¢opmu Ta npouecy aii HITA; oOmexeHHs nuisixom
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3aCTOCYBaHHS Kay4yKOBUX (OLIIHOYHUX) MOHSTh; OOMEXEHHS ILISXOM 3aCTOCYBaHHS
OJTHOTO 13 CMOCO0IB TAyMauyeHHS HOPM MpaBa. 3 OISy Ha KOHIICTIIIO «IIPaBOBOTO
pEryNIOBaHHs» OOMEXKEHHSI COLiaJbHUX TMpaB MoxiuBe 3aBisku: (1) 3acobam
0OMEXEHHSI — € PI3HOr0 POAY IOPUIWYHI 1HCTPYMEHTU (HOPMH IpaBa, HOPMATUBHO-
MpaBOBUM aKT, aKT 3aCTOCYBaHHS MpaBa, aKT peamizaiii mpaB 1 000B’s3KiB); (2)
crocobamM OOMEXKEHHS — BHIUIMBAIOTh Yy IIMPOKOMY PO3YMIHHI 13 PEryJISITUBHOTO
mporiecy nocepe 3a00poH, JT03BOJISIHb, 3000B’s13aHb [3, ¢.105-106]. [Ipote HemoaiKOM
JAHOTO JOCHDKEHHS SIK Ha Haly JyMKY, 3aJUIIAETbCS BIICYTHICTH MNPU3MHU
O0OMEXKEeHHsI COLIaJIbHUX MPaBO CaMe 11010 3aCyIKEHUX. AJIKe IIOHalIMeHIle HeThCs
PO BIAKPUTI MUTAHHS OCOOJMUBOTO COIiaIbHO-TIPABOBOrO CTATyCy Ta JAli 0COOJIUBOTO
paBoro pexxuMy. BiaTak, 1aHe TOCHTITKEHHS TaKOXK € HETOBHHUM.

Binnosigno 1o cr. 64 OcHoBHOro 3akoHy VYKpaiHM BH3HAU€HO, IO
KOHCMUmYYitiHi npasa 1 CBOOOIU JIF0OUHU 1 2pOMAdAHUHA HE MOXKYTh OyTH OOMEXEeH],
KpIM BUMAJIK1B, iependaueHux Koncruryuiero Ykpainu [4].

HarowmicTb, y miii sxe cratTi (cT.64), 3a3HaYCHO MPO OKPEMi BUMAJIKH, Y SKHX
MOXYTh OyTH [ONyIIEHI OOMeXeHHsA. 30Kpema, WIeTbCA Mpo Te, M0 B YMOBAX
BOEHHOTO a00 HAJI3BUYAMHOIO CTAaHYy MOXXYTh BCTAaHOBJIIOBATHUCS OKpPEMI OOMEKEHHS
mpaB 1 CBOOOJ 13 3a3HAUEHHSIM CTPOKY [ii IIUX OOMeExeHb. He mooxcymes Oymu
obmexeH1 mpaBa 1 cBoOou, mependaueHi crartsamu 24, 25, 27, 28, 29, 40, 47, 51, 52,
55, 56, 57, 58, 59, 60, 61, 62, 63 Kouncrurytii Ykpainu [4].

I3 anamizy 3micty cr. 64 OCHOBHOrO 3aKkOoHY O3Hauae€, IO HIAETHCS PO
COIllaJIbHI TIpaBa Ta CBOOOJM SIK CTOCOBHO TpOMaisH YKpaiHu, Tak 1 ociO 06e3
IPOMaJITHCTBA, 1HO3EMIIIB, O1KEHIIIB, 1110 MOKYTh OyTH 11030aBJIeH1 BOJII B YKpaiHi.

Tyt e, BapTO BUOKPEMHUTH Ti COLIaJIbHI IpaBa BuU3HAueHI KoHCTUTYII€IO
VYkpainuy, siKi He MOXXyTh OyTu oOMekeHH1. 30Kkpema: CT. cT. 24, 25, 27, 28, 29, 40, 47,
51, 52, 55, 56,57, 58, 59, 60, 61, 62, 63.

Y mpaBi comiankHOTO 3a0e3leueHHsT (SIKe MOKHAa BBaXAaTH YaCTHHOIO
COIIAIBHOTO TIPaBa, SIK Taly3i IpaBa, 0 € MIMPIITUM), BU3HAYAIOTh IHCTUTYT CAHKITIH.
[Tix HUMU PO3YMIIOTH — MPABOBI 3acO0M 3a0€3MeUeHHs HAJICKHOT MTOBEIIHKU CYO’ €KTIB

collianbHO-3a0€e3MeuyBaIbHUX BIAHOCHH, SIKI CIPSMOBaHI Ha 3aXHUCT MOPYIIEHOTO
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npaBa YW OCIOPIOBAHOIO 3aKOHOM IHTEpecy, SKI TNependavyaroTb 3aCTOCYBaHHS
HETaTUBHUX HACIIJIKIB 0COOMCTOTO, MATHOBOTO YW OpraHisamiitHoro xapakrepy [1, c.
684].

Bucnosku. IlincymoByroun, BapTo BKa3aTH Ha Te, 110 3 OIJISAY HA BHUKIAJICHE,
THCTUTYT OOMEXEHb COIlANbHUX IpaB OCIO0 3acCyMKEHUX A0 IMO030aBJICHHS BOJI €
0araTorpaHHoOIO0 IOPUIUYHOI0 KOHCTPYKIIEI, OCKIIBKA CTOCYETHCS HIUPOKOI MalITPU
NPaBOPETyJIATUBHOIO TMporecy. A TOMy, JOCHDKEHHS TIOBUHHO  BiJIHAWTH
J0JTaTKOBHI, OUIb IIIMOIINKA Ta CACTEMHUI aHAJI3 caMe COLlaJIbHUX MPaB, K1 MOXKYTh
OyTH OOMEKEHI.
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OpraHiB JepaBHOI BIaAM MIOJ0 3a0€3MEUYECHHs MpaB JIIOJUHU JEKUTh y cdepi
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3a0e3ne4YeHHs] BEpXOBEHCTBA MpaBa. Y TBEPKEHHS Ta 3aXUCT MPaB 1 CBOOO/ JIIOIUHHU €
TOJIOBHOIO (DYHKIIIEI0 YKpaiHChKOi nepkaBu. Baromum miATBEpHKEHHSIM Ba)KJIIMBOCTI
IHCTUTYTY TNpaB JIOAUHM SIK 00’€KTa 3aXUCTYy 3 OOKYy MIXHAPOAHUX IHCTUTYLIH € Te,
o ynHHa KoHcTuTylist YKpaiHu MICTUTh HOPMH, SIKI BCTAHOBIIIOIOTh, 3 OJTHOTO OOKY,
HEBITUYKYBaHICTb 1 HEMOPYIIHICTh LHUX MpaB, a 3 IHIIOTO OOKY, BCTaHOBIIOIOTH
KaTeropuyHy 3a00pOHY Ha NPUHHATTS 3aKOHIB Ta IHIIMX MPABOBUX aKTIB, Kl O
oOMexXyBaM TpaBa 1 cBOOOIW JIOAMHU a00 3BYXyBaidu ix 3MicT. ChopMylbOBaHO
BHCHOBOK TMpO T€, IO 3BEPHEHHA A0 EBPOMEHCHKOTO CyAy 3 TMpaB JIIOJWHU
pPO3IIIAIA€ThCA SIK JIOJAATKOBA rapaHTis 3a0e3nedeHHs MpaB 1 CBOOOJ JIIOJUHU 1
IpOMaJIiTHMHA HAa MI)KHAPOJIHOMY piBHi [3].

OpHi€l0 3 HaBaXJIMBIMX MNpoOJeM $K BHYTPINIHBOI, TaK 1 30BHIIIHBOI
MOJIITUKU CYYaCHUX JIepXkaB € 3a0e3leueHHs Ta 3aXUCT MpaB 1 cBOOOJ JIOJIWHU 1
rpoMajsiHiHa. AJKe, SIK 3a3HAa4aloTh HAyKOBLI, CHPABXHIM LIEHTPOM YCIX MPOLECIB
BIUTMBY IpaBa € OKpeMi POpPMHU CYCHUIBHOTO JKUTTS OCOOMCTOCTI, Y MISUIBHOCTI SIKOT
peanizyeTbes 3MICT mpasa [3, ¢. 13]. YaockoHaneHHS MeXaHi3MiB peaizailii npas 1
cBOOO/I TIOAMHY CITY>KUTh CTBOPEHHIO TapaHTIH iX 3aXUCTY.

Koncrutymiini mpaBa 1 cBoOoau 3akpitieHi B KoHCTHTYIIi Ta 1HIIMX
3aKOHOJABUMX akTax. I[IpaBa mOAUHM SIK 00’€KT KOHCTUTYIIMHOTO 3aXHUCTy €
JIOTIYHOIO CKJIQJI0BOI0 TPAKTUYHOI peai3aliii MPUHIMITIIB BEPXOBEHCTBA TpaBa. Y
IIbOMY CEHCl BUJIJICHHS TpaB JIOJUHU K CHEMU(IYHOTO 00’€KTa 3aXUCTy TaKOX
BUIUIMBAE 13 camoi npupoau OCHOBHOTO 3aKOHY, SKUW TOKIMKAHUN PEryJroBaTH
BIJIHOCHHU MIXK OCOOOI0 Ta JEepKaBOIO, a TAKOXX BCTAHOBIIIOBATH MEX1 JIEPKABHOTO
pETyIIIOBaHHS.

Bucrynaroun B CydyacHUX JEMOKPAaTUYHHUX Jep’KaBax SK 3aKOH, IO 3aKPIIII0E
OCHOBH TPABOBOTO CTATYCY JIFOJWHM 1 TpoMajsiHuHa, KOHCTUTYIIIS CTBOPIOE OCHOBY iX
MPaBOBOTO 3aXHUCTy Ha HAI[lOHAJIbLHOMY piBHI. BomHowac, mepeOyBaiouud B LIEHTPI
MDKHapOJIHOTO Ta HAIllOHAIBHOTO TIpaBa, HOpMH KoHcTuTyIil 3a0e3medyroTh
IMIUIEMEHTAIlI}0 B HAI[lOHAJbHY MPaBOBY CUCTEMY MPUHLUIIIB 1 HOPM MIKHAPOIHOTO
npasa, MOB’A3aHUX 13 3aXUCTOM MpaB JtoauHU. [1ichs 3100y TTs He3alle:)KHOCT1 YKpaiHa

cnpusie JeMOKpaTu3amii BCiX cdep KUTTS Ta MPOroyiocuia Kypc Ha TOOYIOBY
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npaBoOBOi JiepkKaBu. Tomy piBeHb 3a0e3ledeHHs TNpaB 1 CBOOOJA JIFOAWMHU 1
rpOMajiIHUHA, 1X MpaKTUYHA peai3allis € MOKa3HUKOM JEMOKPATHYHOTO PO3BUTKY
CYCIILJIBCTBA 1 iepkaBu [1].

OpHak a7 NMOBHOIO BMKOHAHHA CBOIX 3aBJaHb 1 (YHKIIM KOXHA Jep)kaBa
CTBOPIOE PI3HOMAaHITHI OpraHM Ta oOpraHisaiii, SKi pa3oM YTBOPIOIOTh €JIUHY
HalllOHAJIbHY 1HCTUTYIIHHY cucTeMy. Jl01aTKOBOIO rapaHTIEl0 3aXUCTY IMpaB 1 CBOOO
JIOAVHU € TaKOK MIKHAPOJHI MEXaHI3MH, /10 SIKUX MpUeaHaIacs YKpaiHa.

OniHka BaXKJIMBOCTI 3aXHUCTY MpaB 1 CBOOO JIFOAMHM BiAOOpakeHa B MPaBOBHX
NO3ULIsAX €BPOINEHCHKOT0 Cyy 3 IpaB JIIOAUHU. €BpONENCHKUN Cya 3 MpaB JIOJUHU
BUKOHY€ (YHKI[IFO KOHTPOJIO 3a JOTPUMAHHSIM IIpaB 1 CBOOOJ JIOJUHU 1
IrpOMaJiHUHA, 3aKpIIJIEHUX y €BpONENChbKId KOHBEHILII 3 MpaB JIOAUHH, sKa Oyia
patudikoBana B 1953 porii, 3acHoBanuit B 1959 pori. [o Horo ckiiaay BXOASTh COPOK
CIM CyJJIB BIAIOBIJHO A0 KUIBKOCTI AepkaB-uieHiB Pagu €Bpomnu, siki paTu(iKyBain
KoHBeHII1}0 PO 3axHUCT MpaB JIIOJAWHU Ta OCHOBOMNOJOXHUX cBoOon. Cynmi Cyny
3aC11al0Th B OCOOMCTIHN SKOCTI 1 HE MPEACTABIISIIOTh KOAHOI JiepKaBu. BOHU MOBHICTIO
HE 3aJIe’KaTh Bl KpaiHU MOXOJDKEHHS 1 HE MPEJCTaBISAIOTh Hi 3asBHUKA, H1 JEPKaBY
[5].

€BpOMNEUCHKUI CyJl € HaIHAIIOHAIHHOK MIDKHAPOIHOIO CYAOBOI YCTaHOBOIO,
AKa PO3TIsAgaE CKapru (i3MYHUX OCIO MIOAO0 MOPYIIEHHS iXHIX TpaB JAep>KaBaMu-
yuyacHuisiMu KonBentiii [6].

€Bponeiicbkuil BUOIp YKpaiHu BU3HAYUB JCPKABHY MOJITUKY SIK CIOPSIMOBAHY
Ha HAOJMDKEHHSI PIBHS JKUTTSI TPOMAJISTH JI0 €BPOIEHUCHKUX CTaHIAPTIB y BCiX cdepax
(yHKIIOHYBaHHS YKpPAiHChKOI J€pXaBU 1 CYCHIIbCTBA. TakoX y KOHTEKCTI ajanTarlii
3aKOHO/MABCTBa YKpaiHu a0 3akoHojgaBcTBa €C 3abe3meueHHs MpaB JIOAWHU €
3aMOpPyKOI0 CTAOIIPHUX TMAPTHEPCHKUX BIMHOCHMH 3 JepkaBamu-wieHamu €C.
3BepHEHHsI 10 €BPOMENWCHKOr0 CyAy 3 TpaB JIIOJAWHU PO3TISAAETHCSA SIK OJATKOBA
rapanTisi 3a0e3ledeHHs] TmpaB 1 cBOOO JIOJUHU 1 TPOMAJASTHUHA HAa MDKHAPOIHOMY
PiBHI, @ TAKOXK MEXaHI3M IX 3aXMCTy Y BUIaJKax, KOJIU 0co0a HE 3a0BOJICHA PIlLICHHS
HAI[IOHAJIBHOTO CYJy Y CIIpaBl Ta mepeadayae MOpyLIEHHs MpaBoBuX HOpM. OTixe,

BpaxyBaHHS MDKHApOJHUX CTaHAApPTIB 3aXUCTy TMpaB JIOJUHH, BpaxXyBaHHS
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HaIllIOHAJIBHOI 1ICHTUYHOCT1 JAacTh 3MOTY MOBHOIO MIPOI0 peai3yBaTh KOHBEHIlIHHE
MpaBO Ha 3aXWCT, a OT)KE MIJBUIIUTH PIBEHb IPABOCBIOMOCTI Ta MPABOBOI KYJIbTYPH.
Taka cucrema mpaBOpO3yMiHHS Majia OyTH CIpsIMOBaHA HA BU3HAHHS aKCiOJOT1YHOTO
3MICTY TIpaB 1 cCBOOO/I JIFOAWHH 1 TPOMAaJISTHUHA B 1X €THOCTI Ta HEMOPYIIHOCTI [7].

Amxe, YkpaiHa mMae ¥ Hamaimi JOKJIANaTH 3HAYHUX 3yCWIb JIJIS 3a0€3TCUCHHS
€(EeKTUBHOCTI MI)KHAPOJHOTO 3aXHUCTy MpaB JIOJMHUA Ta OCHOBOIIOJOXKHUX CBOOOI,
CTBOPEHHS HOBUX [I€BUX HAIIOHAJBLHUX 3aco0IB 3aXUCTy TpaB JIIOJIUHU,
e(eKTUBHIIIOI  ajanTalli HaIlOHAJILHOTO 3aKOHOJABCTBA JO  €BPOIMEUCHKHUX
cTaHaaptTiB. Tomy HalOLIbII ePEeKTUBHHUM 1 Oe3mocepe/Hiil 3aXUCT MmpaB 1 CBOOOI
JIOMWHW, TapaHToBaHWX KoHBeHIi€o, Mae 3abe3medyBaTHiCs HacaMmIlepea Ha
HallloHaJIbHOMY piBHI. Ha nuisixy po30ynoBH MpaBOBOi JAep:kaBU 3a0€3MEUEHHS Ta
peamizamis npaB 1 cB0OOOJ JIIOAWHM 1 TPOMAJsHUHA € TPOBIJHUM IOKA3HUKOM
JIEMOKpaTH3allii CyCIiIbCTBA Ta JICPHKABH.
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THOOPMAIIMHE CYCHLIBCTBO YKPATHU: TIPABOBUM ACIEKT
JOCJIIKEHHSA

VY 3B’sa3Ky 13 HMIBUIKUM PO3BUTKOM 1H(OpMaTH3aiii CycniibcTBa iHMOpMAaIlis
3aiiMae Bce OUIbIlE 3HAYEHHS B KUTTI KOXKHOI JIFOJUHA. BUHUKHEHHS 1H(POpMaLifHIX
MPaBOBITHOCHH Y BCIX chepax KUTTS 1 JiSUTbHOCTI CYCHIIBLCTBA CBIIUATH i1, OB’ sI3aH1
3 OJlepKaHHSAM, BUKOPHUCTAHHSM, MOUIMPEHHSM Ta 30epiraHHaM iHdopmanii. Bapto
3ayBaXKHUTH, [0 BCE IO BiAOYBAaIOThCS 3 HAMH HE MOXXE iICHYBaTH 0€3 OJHOYaCHOTO
BUKOPUCTAaHHS TOTOKIB iH(popMaliii. Tomy koxHa oco0a € B MEeBHIN Mipi 3aieKHa BiJl
iH(dopmarlii. Pe3ynbratoM 1bOro € BUHUKHEHHS 1H(QOpMaIHUX MpaB Ta 000B’A3KIB
cepen HaceleHHs. 3MiHU, MO0 BiIOYBAIOTHCS B CYCHUIBCTBI, B TOMY YHCII IIOJO
mporieciB  Oe3rnocepeHb0 MOB’sI3aHUX 3 1H(OpPMAIIEI0 Ta peaiizalli€elo mpaBa Ha

1H(opMalIlito, MarOTh HEOJHO3HAYHHM BILIUB 1 B chepl 3aKOHOAABYOT AiSTILHOCTI.


https://www.solor.gov.ua/info/19/10461
https://minjust.gov.ua/m/poryadok-zvernennya-do-evrosudu-z-prav-lyudini
https://minjust.gov.ua/m/poryadok-zvernennya-do-evrosudu-z-prav-lyudini
https://sud.ua/ru/news/blog/122480-praktika-yevropeyskogo-sudu-z-prav-lyudini-yak-oriyentir-dlya-ukrayinskoyi-sistemi-zakhistu-prav-lyudini
https://sud.ua/ru/news/blog/122480-praktika-yevropeyskogo-sudu-z-prav-lyudini-yak-oriyentir-dlya-ukrayinskoyi-sistemi-zakhistu-prav-lyudini
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Oxkpemi acnekTu npoOjaeMaTUKd 1HGOPMAIIMHOTO CYCHIJIbCTBA TaK YW 1HAKIIE
JAOCT/DKEHO B HAyKOBHX IMpalsiX TaKMX BITUM3HAHUX ydeHux, sk: [.B. ApicToga,
B.H. lllep6una, B.O. [fTumbantok Ta iH.

MeToro T0CHIKEHHS € aHaJli3 TIOHSATTS Ta 03HAK 1HGOPMAIIIMHOTO CYCIiILCTBA.

[Ipouiec BxomkeHHS YKpaiHu A0 T7100adbHOr0 1HPOPMAIIIIHOTO CIIBTOBApPUCTBA
BUMarae riIMOO0KO MPOAYMAHOIO 1 3BaXXEHOTO IMIJIXOdY, CEPHO3HUX IMEPEroBOPiB,
OPUUHATTS MIDKHAPOJHHUX JIOMOBJIEHOCTEH. 3a OCTaHHI pOKH YKpaiHow OyIio
MIJMKUCAHO PSJ YToJ1, KOHIIEHIIA MPOEKTIB 1 IporpaM y (hopMyBaHH1 1H(OPMAIIHOTO
IIPOCTODPY.

[HpopmaliiitHe CycniIbcTBO — 1€ CYCHNUIBCTBO, B SIKOMY MISJIBHICTH JIFOJIEH
3MIIACHIOETHCS. HA OCHOBI BHKOPWCTaHHS TOCTYT, IO HAJAIOThCS 3a JOTOMOTOIO
1H(pOpMAIIHHUX TEXHOJIOTIH Ta TEXHOJIOT1H 3B 53Ky [2, . 22].

CraHoBiieHHs 1H(OPMALIHHOTO CYCHUIBCTBA Ma€ KOMIUIEKCHUW XapakTep: 3
OJITHOTO OOKY, II€ PO3BUTOK KOMYHIKAIITHUX MEpEX Ta CUCTEM, Kl IPYHTYIOTbCS Ha
HOBITHIX TEXHOJIOTISAX Tepeaadi, 00poOku Ta 30epexeHHs 1Hpopmallii; 3 1HIIOTO, IIe
coIllajibHI Ta KYJIBTYpHI HACHIAKUA 1HPOPMAIIHHUX TEXHOJIOTIH, 301IbIIIEHHS 00CSTIB
BUPOOHMIITBA B 1H(OpMaIiiiHii chepl, MOCUTIEHHS TOJITUYHOTO BIUIUBY TJIO0ATBHOT
KOMYHIKalIli1, 3MiHa COI1aIbHOTO OajaHCy B AOCTYII J10 iH(opMmairii.

[IpaBoBUMH OCHOBaMHU 1H(POPMAIIMHOTO CYCIIJIBLCTBA € 3aKOHU 1 HOPMaTHBHI
aKTH, 10 PETJIaMEHTYIOTh TpaBa JIOJUHU HA JOCTYI N0 1H(OpMAIIHHUX pPECypCiB,
TEXHOJIOT1H, TeJIEKOMYHIKAI[ll, 3aXHUCT 1HTEJIEKTYalIbHOI BJIACHOCTI, HEJOTOPKAHHICTh
0COOHMCTOTO KUTTS, CBOOOMY CiioBa, 1H(MopMarliitHy 6e3neky. [Hdopmariiiina Ge3mnexa
CYCIJIbCTBA 1 0COOMCTOCTI HAOYBAa€ HOBOT'O CTATYCY 13 CYTO TEXHOJOTIYHOI MPOOIeMu
MEPETBOPIOIOYUCh B COLIANIbHY, BIiJ BUPIIIEHHS AKOi  3aJ€XHUTh  CTIHKe
(GYHKIIIOHYBaHHS Cy4YaCHUX TOBapUCTB.

Criji BU3BHAUYUTH OCHOBHI O3HAKH 1H()OPMAIIITHOTO CyCH1IbCTBA:

1) cytHicTh iH(oOpMaIii TONSTae y BIACYTHOCTI YacOBHX, MPOCTOPOBUX Ta
MOJITHYHUX MEX.

2) ¢opmyeTbcs T BIUIMBOM  TJI00QJIBHOI  COIalbHOI  PEBOMIOLII  Ta

1H(MOpMAIIHHUX 1 KOMYHIKAIIIMHAX TEXHOJIOTIH;
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3) koxxkeH Mae poctyn Ao iHdopmarllii, 3100yTe 3aBASKH O€3MEepPelKOIHOMY
J0CTyIy 10 1H(pOpMaIlli Ta BMIHHIO OTIEPYBAaTH HEIO;

4) BucOKMH piBeHb 1H(GOpPMAIIHHO-TIPAaBOBOI KYJIBTYPH BCIX CYO €KTIB
1H(popMaIiitHUX BIIHOCHH,

5) MaTtepianbHO-TEXHIYHE 3a0€3MeUeHHS PI3HOMaHITHUX mocayr [3, ¢. 50].

[ndopmartiitne  cycniibCTBO, SK  CKIAQAHUM  Mpolec, TMPOJOBXKYE CBOE
ctaHoBiieHHs. [lepebir Takoro mpolecy MOKIMBO OXapaKTepU3yBaTH HACTYIHUMU
pucamu: PO3rOpPTAOTHCS IIPOLIECH bopmyBaHHS TPaHCIEPKAaBHUX 1
TpaHCHAI[IOHAIBHUX CHUIHHOT; BIJOYBAa€TbCS TEpeXiJl 0 HOBUX (OpPM 3alHITOCTI
HaceneHHs ((opMyBaHHS HOBHX TPYAOBHX pPECypCIB 3a PAXyHOK 30UIbLIEHHS
KUIBKOCTI 3alHSATUX B IHTEJIEKTYaJbHO OpIEHOBAaHUX BHJAAX poOIT); OOMIH
iH(popmarlriero HaOyBae MIO0ATBHOTO XapakTepy, JAEpKaBHI KOPJIOHU Ta BIJCTaHI BXKe
HE € CYTTEBOIO MEPEHIKOJ0I0 Il pyXy 1HGOPMAIIMHUX MOTOKIB; 3pOCTA€ KUIBKICTh
MEPCOHAJILHUX Ta KOPIIOPATUBHUX KOHTAKTIB HA I100ATLHOMY PiBHI.

BBaxaroTs, 1110 B «iHQOopMaIliiHOMY CyCHIJILCTB1» CTBOPEHHS, PO3MOBCIOIKEHHSI,

BUKOPUCTaHHA, y3araJIbHEHHS 1 MaHIMyJIOBaHHS 1H(OpMAIlEl0 CTAaHOBUTH 3HAUYHY

YaCTUHY €KOHOMIYHOI, MOJITUYHOT Ta KyJIbTYpHOI JIsSIbHOCTI. EKOHOMIKA 3HAHB CTa€
€KOHOMIYHOKO KOTI€I0 MI€1 MISTTBHOCTI, OCKUIBKUA JOOPOOYT CYCHUIBCTBA CTBOPIOETHCS
yepe3 eKCIUTyaTallilo 3HaHb ad0 pO3yMiHHS CyTl peuei Ta mporeciB. Jltoau siki MaroTh
3ac00M 1 MOKITUBOCTI JIJII y4acTi B TAKOMY CYCHUIHCTBI OTPUMYIOThH TIE€BHI JIOAATKOBI
BUTOJIM, TOPIBHAHO 3 THMH, XTO TaKMX MOXKJIMBOCTeM abo 3aco0iB HE Mae.
«Inopmarniiine CYCIIIBCTBOY BBAXKAIOTh HACTYITHUKOM «IHAYCTp1aJIbHOTO
cycniiascTBay [1, c. 69].

Ha nmanmii yac BuYeH1 HE MalTh CHIJIBHOI JYMKH CTOCBHO TOTO, YA € OCHOBHI
eJleMeHTH 1H(popMaliiHOrO cycniabcTBa B YKpaini. [IpoTe KOMILIEKCHI Traimy3eBi
JOCIIKEHHS, MDKraly3eBl JOCHIIKEHHA (eHOMEeHY i1H(OpMAaIiiHOTO CyCHiJIbCTBA
JTaayTh MOXJIMBICTH TOBHICTIO TEPEOCMUCITUTH BAXJIMBICTh Ta HEMUHYYICTh 3MIiH,
MPOJMKTOBAHNX HOBHMH pPEATisIMU CHhOTOJICHHA. BWBUEHHS IOPUAMYHOI0 HAYKOIO
npoOjieM 1H()OPMaLIHOTO CYCIUIBCTBA MOB’SI3aHE 3 HEOOXIAHICTIO CBOE€YACHOTO Ta

JOCTaTHBOTO  BPETYJIOBaHHS  HOBUX  CYCHUIBHUX  BIIHOCHH, (OpMyBaHHIM


https://www.wiki.uk-ua.nina.az/%D0%95%D0%BA%D0%BE%D0%BD%D0%BE%D0%BC%D1%96%D0%BA%D0%B0_%D0%B7%D0%BD%D0%B0%D0%BD%D1%8C.html
https://www.wiki.uk-ua.nina.az/%D0%86%D0%BD%D0%B4%D1%83%D1%81%D1%82%D1%80%D1%96%D0%B0%D0%BB%D1%8C%D0%BD%D0%B5_%D1%81%D1%83%D1%81%D0%BF%D1%96%D0%BB%D1%8C%D1%81%D1%82%D0%B2%D0%BE.html
https://www.wiki.uk-ua.nina.az/%D0%86%D0%BD%D0%B4%D1%83%D1%81%D1%82%D1%80%D1%96%D0%B0%D0%BB%D1%8C%D0%BD%D0%B5_%D1%81%D1%83%D1%81%D0%BF%D1%96%D0%BB%D1%8C%D1%81%D1%82%D0%B2%D0%BE.html
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HOPMAaTUBHO-TIPABOBOi 0a3u IS ICHYBaHHA OKPEMHX IHCTUTYTIB CYCHiJIbCTBA,
3aKpIIJICHHS Ha 3aKOHOJABYOMY pIiBHI MPIOPUTETHUX HAMPSAMIB  PO3BUTKY
€KOHOMIYHUX Ta TYMaHITApHUX OCHOB JICP>KaBH.

Takum ymHOM TI1J1 1H(GOPMAIIHHUM CYCHIJIBCTBOM IMOTPIOHO PO3YMITH CydacHe
CYCIIJIBCTBO 3 BHCOKMM pIBHEM pO3BUTKY 1H(POpPMAIiiHOI KyIbTypHu (CTBOpPEHHS,
nepepoOKu Ta BUKOPUCTaHHs iH(oOpMaIllii), sike XapaKTePU3YEThCS: 3/IaTHICTIO SKICHO
IPOJYKYBaTH BCIO HEOOXITHY JUIS JKUTTEIISUIBHOCTI CYCHUIBCTBA 1H(OpMAIIiio;
HAasBHICTIO PO3BHHEHOI 1H(pOpMaliiiHOi 1H(PACTPYKTYpH CYCHIIBCTBA; BUCOKUM
pPIBHEM JIOCTYMHOCTI BCIX YJIEHIB CYCHUIBCTBA HEOOXiAHOI 1H(OpMAIlii; BETUKOIO
YaCTKOIO Mpale3/aTHOTO HAaCeJleHHs, IO Npale B 1HGOpMALIHHOMY CEKTOpI
€KOHOMIKH.
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Binnuyvroeo deporcasnozo nedazo2iunozo
yrisepcumemy imeni Muxaiina Koyobuncovrkozco

IPABA I CBOBO/JIM THO3EMIIIB TA OCIB BE3 TPOMAJISIHCTBA B
YKPAIHI TA KPATHAX €BPOINEMCBKOI'O COIO3Y

[IpaBa mtoauHM, AEMOKpATIsl Ta BEPXOBEHCTBO 3aKOHY € TOJIOBHUMH ITIHHOCTSIMH
€eporneiicekoro Corozy. €C posrisaae mpasa JIOJWHA K 3araibHl i HenoauibHi. €C

aKTUBHO 3aXHUILAE TMpaBa JIOAUHU i y rpaHulsax Corosy, 1 B yChbOMY CBITI.
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[Tonituka €C y chepi npaB JTHOIMHA 30CEPEIKEHA HA 3aXUCTI TPOMAISTHCHKUX,
MOJIITUYHUX, EKOHOMIYHHUX, COIIANbHUX 1 KyIbTypHUX mpaB. €C npupinsge ocoOnuBy
yBary 3axojiam IIo/I0 3aXHCTy MpaB KIHOK, IITEH, MEHIIIOCTEH 1 MepeMIIIeHnX 0ciO.

OCHOBHUM JIOKYMEHTOM, IO BHU3HAauYae IMpaBa W CBOOOAU JIOJUHU W
rpomaasauHa B €Bpomneiicbkomy Coro3i € Xaptis ocHoBHux mpaB (Charter of
Fundamental Rights), sika Oyna odimiitHo nmporosiomiena Ha camiti B Himl 7 rpyass
2000 p.

XapTisi, CTBOPEHA Ha OCHOBI TaKUX BAaXIMBHX JDKepen, gk EBponeicbka
KoHBeHiI1is 1o mpaBax JIIOAUHH, 3arajibHi KOHCTUTYIIIOHAIbHI TPAIUIlT i 1IHCTPYMEHTH
MDKHapOJHOIO TMpaBa, MIATBEpAWiIa W NIIKPECIWIa 3HAYUMICTh 1 Ba)KIUBICTb
JTOTpUMaHHS OCHOBHMX cBOOOJ AJist rpomaisiH €C.

XapTisi MICTUTh y €001 TpOMAJSHCHKI, TMOJITHYHI, €KOHOMIYHI Ta COIllaJIbHi
mpaBa, pPO3AUICHI Ha TIJIaBU: TIAHICTh, CBOOOJA, PIBHICTh, COJIIIAPHICTh, IpaBa
rpoOMa/isiH, IPaBOCY 1Sl TOLIO.

Xaprtiss ocHoBHUX mnpaB Coro3y (Hamanmi xaptis) cTaHOBUTH Il wacTuHy
KOHCTUTYIIIHHOTO JOTOBOPY. XapTis sBJIss€ COOOI0 HOBHII eTam B 1HTerpauii €Bporu.
[IpeamOyna xapTii BcTaHOBIIOE, 1110 €Bporneiicbkuit Coro3 (Hagani Coro3) yCBiAOMITIOE
CBOIO JIyXOBHY 1 MOpaJIbHY CIAJIINHY, 1[0 IPYHTY€ETHCS Ha JIOJCHKOMY JOCTOIHCTBI,
CBOOOIM, PIBHOMPABHOCTI, €JMHUX OCHOBHUX IIHHOCTSX codigapHOCTi. OCHOBOIO
Coro3y € mpUHIUT AEMOKpATii i MPaBOBO1 JAepKaBH.

VYV xaptii 3aTBEpKYIOThCS TpaBa, K BUILUIMBAIOTH 13 3arajlbHUX Jep>KaBHO-
MpPaBOBUX TMPaBWI, MIKHAPOIHUX OOOB’S3KIB JIepkKaB-ydacHHIlb, J0roBopy €C,
YCTAHOBUYHX JIOTOBOPIB 00’ €JHAHb, KOHBEHIII1 110 3aXUCTY MpaB JIIOAUHU U OCHOBHUX
cB0001, 13 npuiiHATHX €Bporneicbkum Coro3oM 1 €Bporeiichbkor Panoro coriaibHUX
XapTiH, a Takox 13 cyaoBoi npaktuku Cyay €Bpornericekoro Coro3y 1 €BponeiicbKoro
Cyny mo mnpaBax moguHu. KouBeHIlii mo mpaax joauHu ¥ naktu OOH Oynwu
OCHOBOIO IPY CTBOPEHHI KaTaJory OCHOBHUX MpaB [4].

OCHOBHI MpaBa, 10 MICTATHCA B XapTii, HECYTh y cOO1 MPUHIIUI HETOAIBHOCTI,
IO MICTUTBHCSA B TPAIUILIHHOMY TPaKTyBaHHI IIpaB JIIOJIUHU, JI€ CIIOJIyYeHE MOKOIIHHS

npaB JIOAMHU ¥ TOJMITUYHUX TIpaB 3 MOKOMIHHSIM EKOHOMIYHHMX, COI[IabHUX 1
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KyJIbTYpHUX IpaB, a TaKOX KOJIGKTUBHUX MpaB. ['apaHTytoTbcst cBOOOAM, BU3HAHI B
npaBoBOMY rmpoctopi €Bponeiicbkoro Coro3y(Ct.66-79)

TakuM yMHOM, XapTisi BU3HA€ OCHOBHI MpaBa, SKi BUIUIMBAIOTH 13 3arajlbHUX
3aKOHOJIABUMX TPATUIIN JepKaB-y4aCHUIb, 111 IIpaBa TPAKTYIOTHCS BIMOBITHO JI0 IIMX
tpanuuid. Crarts 113 ycraHoBiIOE, M0 CTAaTTI XapTii HE MOXKYTh TPAKTyBaTHUCS SIK
oOMexyrodi abo cyrepeuHi IpaBaMm JIIOAMHH W OCHOBHHUM CB00OOJaM, BH3HAHHUM Y
BIJIMOBITHUX c(pepax IXHBOrO 3aCTOCYBaHHS 3aKOHOAABCTBOM 0103y, MIKHApOIHUM
MPaBOM 1 MIKHApPOJHUMHU yrojamu, ykiaaeHumu Coro3oMm abo BciMa JeprKaBamu-
yuacHuisiMu Coro3y, Bkimodaroun €Bporelicbky KoHBEHIII0 Mmpo mpaBa JIOIWHH, 1
KoncturynisiMu nepxas-yyacHulb Coro3y.

TakuMm 4MHOM, XapTit0 HEOOXIJTHO TPAKTYBAaTHU B IOBHOMY OOCS31 SIK CYKYITHICTb
mpaB 1 cBO0OJ, SIKI MIATPUMYIOTh 30€peXEeHHSI i PO3BUTOK 3arajibHOEBPONEHCHKHUX
IIIHHOCTEM.

3acaau MpaBOBOIO CTATyCy 1HO3EMIIB Ta oci0 0e3 rpomajasHcTBa B YKpaiHi
BHU3HAYeH1 crarero 26 KoHnctuTymii Ykpainu — iHO3eMIil Ta ocodou 0e3 rpoMaisiHCTBa,
mo nepe0yBaroTh B YKpaiHi Ha 3aKOHHHMX TiJCTaBaX, KOPUCTYIOThCS TUMU CaMUMHU
mpaBaMu 1 CBOOO/IaMH, a TAKOK HECYTh TaKi cami 00OB’sI3KH, SIK 1 TPOMaJISIHUA Y KpaiHu,
3a BWHATKAMH, BCTaHOBICHUMH KOHCTHUTYIIi€I0, 3aKOHAMH Yd MIDKHAPOIHUMU
noroBopamu Ykpainu [1]. Takox 3akonom ,,IIpo mpaBoBuii ctaTyc 1HO3eMIIIB Ta 0Ci0
0e3 rpomamsacTBa” Bim 04.02.1994p. Bu3HaueHO, MmO 1HO3eMIll Ta ocobu 0Oe3
IPOMAJISTHCTBA € PIBHUMU TEepe]] 3aKOHOM HE3JICKHO BiJl MOXOMKEHHS, COLIaIBHOTO 1
MaiHOBOTO CTaHy, pacoBOi Ta HaIllOHAIHHOI HAJIEKHOCTI, CTaTi, MOBH, CTaBJICHHS JO
penirii, poy 1 Xapakrepy 3aHsAThb, IHIIUX 00CTaBuH [6].

Pazom 3 1MM 3aKOHOIABCTBOM  YKpaiHM mepeadayeHO  MOXIJIMBICTh
3aCTOCYBaHHS J0 1HO3EMIIIB MPUHIIUITY B3a€EMHOCTI, 3MICT SIKOTO BHU3HAaY€HUUW B 4. 3
cTaTTi 2 3aKkoHy: ,AKII0 1HO3EMHOIO JEpPKaBOI BCTAHOBJIICHO OOMEXEHHs I0JI0
peamizanii mpaB i cBoOoa rpomaasiHamu Ykpainu, KaGiner MiHicTpiB YKpaiHu MOXKe
OPUMHATHA PILIEHHS MPO BCTAHOBJICHHS BIAMOBIIHOTO MOPSAIKY peati3amii mpas i

cBO0O/ rpomajasHaMM IIi€l Jep)kKaBu Ha TepuTopii Ykpainu. lle pimeHHs Habupae
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YUHHOCTI IMiCJIsl Horo onmyOJikyBaHHs. BoHO MOXxe OyTH CKacoBaHO, SIKIIO BIANAAYTh
MiJICTABH, 32 SKUX BOHO OYJI0 MPUHAHATO.

[Ile ogaMM 3araJIbHUM MPUHITAIIOM TPABOBOTO CTATYCYy 1HO3EMIIiB Ta 0coi0 0e3
IPOMAJITHCTBA € T€, 10 3[1IHCHEHHS HUMH CBOIX MPaB 1 CBOOO]I HE TIOBUHHO 3aB/IaBATH
IIKO/IM HAIllOHAJTBHUM 1HTEpecaM YKpaiHu, mpaBamM, CBOOO/IaM 1 3aKOHHUM 1HTepecam
il rpOMaJiiH Ta 1HIIUX OC10, SIK1 MPOKUBAIOTh B YKpaiHi (4. 4 cT. 2 3akony) [3].

3aKOHOJIaBCTBOM YKpaiHU PETYJIOEThCS MPABOBUM CTATyC 1HO3EMIIIB Ta OCIO
0e3 TpoMaJsSHCTBA, SKI MOCTIMHO MPOKMBAIOTH a00 TUMYAcCOBO IepedyBarOTh Ha
TepuTopii YKpainu.

3aKOHHUMU MIJACTaBaMU NepeOdyBaHHS Ha TEPUTOPIl YKpaiHU Uil 1HO3EMIIIB Ta
oci0 0e3 rpoMaJsHCTBA € peecTpallis Ha TEpUTOpii YKpaiHU MACIOPTHOTO TOKYMEHTa
a00 HasSBHICTH MOCBIAKM Ha IOCTIHHE a00 TUMYAcOBE MPOKHMBAHHSA B YKpaiHi, abo
JOKYMEHTIB, 110 MOCBIAYYIOTh OTPUMAaHHS CTaTyCcy OIKEHLS 4Yd MPUTYJIKY B YKpaiHi
[4].

[Ho3emul Ta ocoOu 0€3 rpoMaasHCTBA MOXYTh y BCTAHOBJIEHOMY MOPSIIKY
IMMITpyBaTH B  YKpaiHy Ha TMOCTIHE TPOXUBAaHHSI abo npuOyTtu s
MpareBJIaliTyBaHHs Ha BU3HAYCHHUI TEpMiH, a TaKOX TUMYAacOBO repedyBaTH Ha ii
Teputopli. [HO3emIi Ta ocoOu 0e3 rpoMaasiHCTBa, SKI IMMITPYBaJIM Ha MOCTIHHE
MpOKMBaHHSA ab0 TpUOYIM JIS TUMYACOBOTO IpalleBIAIITYyBaHHS, OTPUMYIOTh
MTOCBIIKM BIATIOBITHO Ha TOCTiiHEe abo TUMYacoBe mpokuaHHs. [lopsmok Bumadi
JI03BOJTy Ha IMMITpaIlito, a TaKOk MOCBIJIKM Ha MOCTIMHE MPOKUBAHHS Ta BUPIIICHHS
IHIIUX TIMTaHb, TOB’S3aHUX 3 IMMIrpaIli€lo iHO3eMIB Ta ocid 0e3 IpoMaJsHCTBA,
BU3HAYAETHCS 3aKOHOM YKpaiHu Mpo iMMirpaiiito [2].

[HO3emIIl Ta 0cobu Oe3 rpoMaasHCTBA, sIKI MepeOyBalOTh B YKpaiHl Ha 1HIIIMA
3aKOHHIW MIiJCTaBl, BBAXAIOTHCS TAKUMH, 110 TUMYAcCOBO MepeOyBaloTh B YKpaiHi.
Bonu 3000B’d3aH1 B MOpPsAKY, 110 Bu3HaudaeThcs KaOinerom MiHicTpiB YKpaiHu,
3apeecTpyBaTH CBOI MACMOPTHI JOKYMEHTH, 1 BUIXaTh 3 YKpaiHU TICISA 3aKiHYCHHS
BIJIMTOBITHOTO TepMiHy TiepeOyBaHHs. SIKIIo iHO3eMIIl Ta 0coOu O3 rPOMaJITHCTBA, SIK1

TUMYACOBO MepeOyBaroTh B YKpaiHi, 3MIHIOIOTh MICII€ MPOXXHUBAHHS, BOHH 3000B’s13aH1
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NOBIJJOMHUTH MPO 1€ OpPTraHU BHYTPIIIHIX CIpaB, y SKUX 3apEECTPOBAHO iX MACIOPTHI
JOKYMEHTH.

Omxe, 3 HaABEACHOIO BHIINEC MU 0OayuMoO, IO 1HO3EMIII Ta o0coOu 0e3
IPOMAJITHCTBA KOPHUCTYIOTHCS TaKUM >K€ 0OCATOM IpaB 1 cBOOOA WO 1 TPOMAJSHU
VYkpainu — 3a BUHATKOM 00OMEeXEeHb BCTAHOBJICHUX 3aKOHO/IaBCTBOM Y KpaiHH.
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CEKIIS 2
HAIIOHAJILHI MEXAHI3MHY 3ABE3ITEYEHHS MTPAB JIIOUHA

bacesa JI. B.,

KaHouoam 1puoudHux HayK, 0OYeHm

ooyenm Kageopu KOHCMUMYYIUHO20,
AOMIHICIMPAmMU8HO20 ma mpyoo8020 npasa
Hayionanvnoeo ynieepcumemy «3anopizoka nonimexHikay

JTISJIBHICTH MBC YKPATHU V COEPI JOTPUMAHHS ITPAB
JIIOAHUA

[lutanHa 3a0e3nedyeHHs NOpaB 1 cBOOOA JIOAMHM B YKpaiHI € OJHUMHU 3
MPIOPUTETHUX HAMPSIMIB Jep:KaBHOI MOMITUKU. [1i1TBEpKEHHSIM 1ILOTO € 3aKPITIIICHHS
Ha KOHCTUTYLIMHOMY pIBHI NPIOPUTETY 3arajJbHOIIOACHKMX LIHHOCTEW HaJ yciMa
THITMMU IIIHHOCTSIMU JICP’KaBU 1 CyCI1JIbCTBA.

OcobmuBy ponb y ik gismibHOCTI  BiaBegeHo MBC  Vkpainu sk
MIPaBOOXOPOHHOMY  BIJJOMCTBY,  IOKJIMKAaHOMY  3a0€3MEYUTH  JOTPUMaHHS
KOHCTUTYIIMHUX TIpaB 1 CBOOOJ TPOMAJsH B JisUIBHOCTI IIEHTPAJbHUX OPraHiB
BUKOHABYOI1 BJIAJIN.

BaxxnuBicTh JOCHIKEHHSI TPYHTYETHCS Ha HEOOXI1THOCTI MOJOJIAHHS MPOTUPIY
MDK MOTpe0O0I0 3aCTOCYBaHHS CBITOBHX Ta €BPOMNEHCHKUX CTaHIAPTIB 3a0e3MeueHHs
mpaB 1 cBOOOJ JIOAMHKW Ta BIACYTHICTIO HAJEKHOTO TEOPETUKO-TIPABOBOTO il
OpraHizaiifHoro MATPYHTS JUIs peanizaiii 3anpoBamkennx pegopm B MBC Vkpainu,
METOI0 SIKUX € BIOCKOHAJICHHS TPaBOOXOPOHHOI MISUTBHOCTI IOAO JOTPUMAHHS IpaB
JFONTUHHU.

B Vkpaini 3abe3nedeHHst mpaB i CBOOOJ JIOMWHU 1 TPOMAJSIHUHA € OJHUM 13
OCHOBHHUX 3aBJlaHb Mporiecy pedopMyBaHHS YKPaiHCHKOTO CYCHIbCTBA, IO HaOyBae
0COOJIMBOTO 3HAYCHHS B KOHTEKCTI €BpoOmeichkoi iHTerpamii Ykpainu. [lparnenus
YKpaAiHCBKO1 JIepaBW CTaTH TIOBHONMPABHUM YJIEHOM CBITOBOTO CITIBTOBapUCTBA
CIIPSIMOBAaHE Ha 3MIIIEHHS BEKTOPIB JISUIBHOCTI MPABOOXOPOHHUX OPraHiB 3 METOIO

NEPIIOYEPTOBOTO 3a0€3MEeYeHHs] HUMHU HalllOHAJIbHUX KOHCTUTYLHIMHMX HOpPM Ta
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CBITOBMX CTaHJAPTIB JIOTPUMaHHs MpaB 1 cBoOox jroauHu [1, c. 376]. Takuii miaxin 3
yCI€10 OYEBUAHICTIO POIEMOHCTPOBAaHO B unHHINA Konctutynii Yipainu, sxa B nepiie
3a BCIO ICTOPIIO E€PKABHOCTI MPOTOJIOCHIIA TIPIOPUTET 3aTraIbHOIOICHKIX IHHOCTEH
HaJ, yciMa IHIIMMHM I[IHHOCTSIMU JepkaBu 1 cycrniiabcTBa. OCOOMUMBY poOJIb Y
3a0e3MeYeHH] KOHCTUTYLIMHUX TpaB 1 CBOOOT JIIOAMHM Ta rpomaasiHuHa Bijnirpae MBC
VYkpainu [2, ¢. 171-172].

MalyTh, BapTO KOHCTATyBaTH, IO 3-TIOMDK IPABOOXOPOHHUX OpTraHiB
Tanpapo3axucHUX1HCTUTYIMM BC YkpaiHnHa111eHOHaH 0171 IUMOOCITOMKOMIIETEHTHI1
CTHUXITOBHOBA)KEHbBI10/103a0€311€UEHHATIPABICBOOOTFOIUHH.

Y Ilonoxenni npo MBC VkpaiHm 4iTKO BHU3HAY€HO, III0 BOHO €
TOJIOBHUMOPTaHOMYCHCTEMILIEHTPAIbHUXOPTaHi BBUKOHABYOTBIIA M, 1103a0e3neuyedop
MYBAaHHSIEP)KABHOIMIONITUKA Y cdepax: 3abe3ledyeHHs OXOpOHM MpaB 1 C€BOOOX
JIONMHM, 1HTEPECIB CYCHUIbCTBA 1 AEpP>KaBH, MPOTUIIT 3JOYMHHOCTI, MIITPUMAHHS
nyOniyHOi Oe3neKkdu 1 MOPSIKY, a TaKoK HaJaHHS MOMIIEHCHKUX MOCTYT; 3aXUCTY
JEp’)KaBHOTO KOPJOHY Ta OXOPOHM CYBEPEHHUX IMpaB YKpaiHM B 11 BUKIIOYHIN
(MOpCBKIN)eKOHOMIYHIN 30HI; [UBLIBHOTO 3aXHUCTY, 3aXUCTy HACEJIEHHS 1 TepUTOpId
BiJl HaJI3BUYaHMX CHUTyalid Ta 3amo0iraHHs i1X BUHUKHEHHIO, JIKBIJaIii
HAJ3BUYAMHNX CUTyaIlil, PpATYBaJIbHOI CHpaBH, TACiHHS TIOKEXK, ITOKEKHOI Ta
TEXHOTEHHOI O€3MeKH, [ISJIbHOCTI aBapiiiHO-pATYBaJIbHUX CIYXO, a TaKoxX
T1APOMETEOPOIIOTIUHOI MISITBHOCTI; Mirparii (iMMirparii Ta emirpariiii), y TOMy 4HCIi
MpOTU/IIT HeJerajibHii (HEe3aKOHHIM) Mirpaiii, rpoMaasiHCTBa, peecTparlii (i3UMYHUX
0c10, OKEHIIIB Ta 1HIITMX BU3HAYCHUX 3aKOHOAABCTBOM KaTeropiil MirpanTiB [3].

HasiBHICTBII IBUILIEHUX BUMOTIOTIONIIIEChKOTOIIepe10auya€ BUCOKYBIAMOBIIaNIbHI
CTh 3a pe3yJbTaTH mpaii. Y 3B‘SI3Ky 3 I[IUM MOJILEUChKUN MMOBUHEH HE TUIbKU J00pe
3HATU W YITKO PO3YMITH MPABOBI HACTAHOBH, aJie¢ ¥ 3BECTH iX /IO PIBHA BHYTPINIHBOT
noTpedu CyBOPO JTOTPUMYBATHCSl MPUIMCIB NPABOBUX HOPM 1 MaTd MpU LbOMY
BHYTPIIIHE MEPEKOHAHHS B CIPABEIJIMBOCTI Ta HEOOXITHOCTI CBOEI mparli. Y I[bOMY
MOJIsiTa€  OCHOBHA CyTh Mpo(eciiiHOi MpaBOBOi KyabTypu. BakinBOIO 03HAKOIO
IpaBOBOi KYJIbTypU TMOMIIEHCHKOTO CTa€ BU3HAHHS TNpaB 1 CBOOOA JIIOJUHU Ta

IpOMaJSIHUHA, 1HIIMX LIHHOCTEH, (OPMYyBaHHS AKTUBHOI T'YMaHICTHYHOI XHUTTEBOT



116

MIO3MIIi1, OPIEHTOBAHICTh HA MOBAry J0 TiAHOCTI ocodu [2, ¢.175-176].

MBC Vkpainu, 30kpema 3a JIHIEIO BIJOMYOI CHCTEMH OCBITH Ta HayKH,
MOCTIMHO BeleThCa poOOTa 3 MIABHUILECHHS PiBHS 3arajbHOi Ta Mpo¢eciiHOl KyIbTypu
IpaIiBHUKIB, (GOPMYBaHHS B iXHIH CBIJOMOCTI MPIOPUTETHOCTI 3aXUCTY IpaB 1 CBOOO.
rpoMaJisiH i yac npodeciitnoi mismpHOCTI [1, €. 379].

[IpioputeTHicTh AoTpuMaHHs B mdismibHOCTI MBC Vkpainum mnpaB JrOnuHH
BUSBIIAETBCS Y CTBOPEHHI OKpPEMOi BHYTPIIIHBOBIOMYOI CHUCTEMU BaXKeJiB
rapaHTyBaHHS IIpaB IPOMAJIH. 3apOBAIXKEHO MOCaay paJHUKA MIHICTPa BHYTPIIIHIX
CIpaB 3 NMUTaHb JIOTPUMAHHS TpaB JIOAUHHU. Y CKIAJl anapary MIHICTpa CTBOpPEHE
YIpaBIiHHS MOHITOPUHTY JOTPUMAaHHS MPaB JIOIWHU CEpell 3aBJaHb SKOTO — MOCTIiHE
BUBYCHHSI Ta aHAJI3 CTaHy JOACP KaHHS MPaB IPOMAJISH, YA0CKOHAICHHS HOPMaTHUBHO-
npaBoBoi 6a3u 3 uporo Hampsamy aisibHocTi MBC. Ilpaniorors rpomajacbka paja 3
MUTaHb 3a0€3MeYeHHs MPaB JIOAUHU TP MiHICTEpCTBI BHYTPILIHIX CIIpaB YKpaiHU Ta
BIJINOBIJIHI TPOMAJIChKI Pajid Ha PiBHI OOJIACHUX YIpaBliHb. Pe3ynpTaTuBHO JiIOThH
MOOUIBHI IPYIH 3 MOHITOPUHTY 3a0€3MeueHHs MpaB 1 CBOOOI JIIOIMHU Ta TPOMAsTHUHA
B JsUTLHOCTI OpPTaHiB BHYTPIilIHIX crpas [4, ¢. 5-10].

OTxe, SK MIJCYMOK HAyKOBOTO aHaJi3y TEOPETUYHUX MHUTaHb, MPUCBIYCHHUX
nmismeHocTi MBC  Vkpainu 1miono 3a0e3neueHHs TpaB JIOAWHHU, CH1J 3a3HAYUTH
HACTYyITHE.

3-MoOMIXK MPaBOOXOPOHHUX OpraHiB Ta TMpaBo3axucHUX IHCTUTYIIA MBC
VYkpainu HaaUIeHO HaWOUIBIIMM OOCSTOM KOMIIETEHTHICTHHUX ITOBHOBAXXEHB IIOJI0
3a0e3IeUeHHS IMpaB 1 CBOOO/T JIFOTHHH.

3rilHO0 3 ICHYIOYMMH HOpPMAaTUBHO-NPABOBUMH akTamu, (yHkuismu MBC
Vkpainu €: 1) 3abe3nedeHHss npaB 1 cBOOOJ JOAMHU (ITPaBOOXOPOHHA (YHKIIs);
2) momineticbka (GpyHKIIis;3) TpuKopaoHHa QyHKIIN;4) QYHKINS IUBUIBHOTO 3aXHCTY;
5) mirpamiitHa GpyHKI5;6) perynsiTuBHA (QyHKIIS.

3axuct mpaB 1 CBOOOJ JIOMMHU (TIPABOOXOPOHHA MISIBHICTH) SK HAMpsAM
nismeHOCTI MBC  VKpainu € KIT040BOIO, OCHOBHOKO, MPIOPUTETHOIO (PYHKITIEIO
3-MOMDXK THIUX (MTOMIEHCHKOT, MPUKOPAOHHOI, MITpaIlifHOl, perylIsaTUBHOI Ta (PYHKIII1

UBIIBHOTO 3aXUCTY HaceneHHs). [Ipu npomy, yci BOHU TICHO MOB‘si3aH1 MIXK c00010 Ta
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B32€MOOOYMOBJICHI.

Bce Oinbie isapHICTH HpOQIIBHOTO BiIOMCTBa HaOyBa€ O3HAK CEPBICHOI
CIIy’)kOM, OCHOBHOI0O METOI0 $SIKOi € OOCIyroByBaHHS 1HTEPECIiB HaceJeHHS,
3a0e3IeueHHs peaizallii nmpaB Ta cBoOoa rpoMasiH Toio. BaxiauBumu GyHKIISIMU y
[[OMY HampsMi € HaJaHHS JOTOMOTH JIIOISM Y BIJHOBICHHI MOPYIICHHUX MpaB 1
cB00OA; Yy HaA3BUYAWHUX  CHUTyallisiX; TMOTEPHUIMM  BiJ  MPaBONOPYIICHD;
HEIIOBHOJIITHIM, $KI 3aJIUIIUIACA Oe3 OomiKh, ocobaM, SKI 3BUIBHHINACA 3 MICIb
1030aBJICHHS BOJII, 11010 iX pecoliaiizallli; HalaHHs OXOPOHHHUX MOCHYT Ta 1H.

Jlnst peanbHOTO BTUIGHHA y JKUTTS TPOTOJOMIEHUX Ta 3aKpIIUICHUX MpaB i
CBOOOJI JIFOMMHM HEOOXIJHI BIAMOBIAHI 3aKOHOJaBuUl Ta MpaBoBi rapantii. OjHIEIO
3TaKMXTapaHTI€e, HAHAIITIOMISAI, MEXaH13M3a0e3eueHHApealli3aliinpaBIiOUHU, SKAN
BKJIIOUae B cebe HU3KY 3aco0iB, CMOCOOIB Ta 3axXOjiB, IO CHPUSIOTH €()EeKTUBHIN
pearizailii, OXOpOH1, 3aXUCTY yCiX MpaBl CBOOO JIFOIUHHU.

Oco0nuBe Miciie y MUTaHHI 3a0e3MeYeHHsT MpaB 1 CBOOOJ JIONUHU HAJICKUTH
MBC Vkpainu, isUIbHICTH SIKOTO —CIPSMOBaHA HAa BECh MWOro CHEKTp 1
BKJTFOUAEPI3HIACTICKTH,30KpEMa: OXOPOHY,3aXUCT, peati3allifo,BUKOPUCTaHHS, TIOTPUMaHH
s TOIO. 32 TaKMX YMOB (DOPMYBaHHSI JI€BOTO MEXaHI3My 3a0€3IMeUCHHS MPaB JIOIUHU
B nisuibHOCTI MBC VYkpainu notpelye 101aTKOBOI yBard HayKOBIIIB, 3aKOHOTBOPIIIB Ta
MIPaBOOXOPOHIIIB.

BrockonanieHHs MexaHi3My peasizallli mpaB Ta cBo0O0 mependadyac MOKINBICTh
Mepexoay BiJ OJIHOTO BHUJY peai3ailii J0 1HIIOTO, MPaBUJIBHUM BUOIP CKJIaJ0BHUX
€JIEMEHTIB, B TOMY YHWCJl 3 BKJIIOYEHHSIM [0 IIOTO CKJIaIy BIAMOBIIHUX aKTiB
3aCTOCYBaHHS, ONTHUMI3AII0 BHYTPIMIHIX 3B‘S3KIB MK AaKTaMU 3aCTOCYBaHHSA U
IHIMMMU ~ FOPUAMYHAMHA ~ (aKTamMu, TOKpallaHHSA  MPOIECYaTbHO-TIPOIICTYPHHIX
dopwm [5, c. 73].

Cnix TakoX MIAKPECIUTH, MO Ha choroaHimHid geHb MBC Vkpainu Bxke
3po0JICHO TIepIm KPOKH B acleKTI ONTHMIi3alii poOOTH IIoAo 3a0e3NeueHHsS IpaB
JIONWHM, 30KpEMa peali3yeTbCsl TaKWM HAMpsM SK BIPOBAHKCHHS MIDKHAPOIHUX
CTaHJapTIB, BUKOPUCTAHHS €BPONMEUCHKOI MPAKTUKKA MPABOOXOPOHHOI AISUIBHOCTI. Sk

npuknang, pepopma HamionampHoi momimii, 0COOJMBO MAaTPyAbHOI  MOMILII
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aMEpPUKAaHCHKOTO Ta KaHAJChKOTO 3pa3KiB 13 3aJyY€HHSAM BIAMNOBIAHUX «ETHIYHUX)
npodecioHamis.

Peanizariiss mpaB Ta cBOOOJ JIOMUHU MOTpPeOye HANEKHOTO 3IIHCHEHHS CBOIX
GyHKIIIH 1  TOBHOBWXEHb  BCIMAa  JEP)KaBHUMHM  OpraHaMHd, TMOCAJ0BHUMHU
0c00aMH,rPOMAJICEKUMHI  OpraHi3allisiMM. 1X isnbHiCT, Mae OyTH CIpsAMOBaHA Ha
peanbHe 3a0e3meyeHHsT IUX TMpaB 1 CcBOOOA. Y CYyCHUIBCTBI IMOBHHHI WTH
B3a€MOIIOB ’s13aH1 MPOLIECH PO3LIMPEHHS 1 3MILHEHHS MpaB JIOAUHU Ta (opMyBaHHS
MPaBOBO1 KYJIBTYpH, SIKa Mependayae 3HAHHS I MOBary 10 MpaBa, a TaKoXK MPaKTUYHI
HaBWYKHU HOro 3aCTOCyBaHHA [5, ¢. 77].
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baczpiu LIL.,
BUKNAOAY IOPUOUUHUX OUCYUNIIH,
2071084 YUKTIOB0I KOMICII IOPpUOUYHUX OUCYUNIIIH
BCII «@axosuii konedac ekOHOMIKU, npasa ma iHpopmayiinux
mexnonoziu 3YHY» 3axionoykpaincbkoeo HayioHanbHo20 yHigepcumemy

POJIb JEPKABU Y 3ABE3IIEYEHHI ITPAB TA CBOBO/ JIIOANHHN

Y cydacHOMY CBITI JIIOAMHA TOTPeOye KOM(POPTHUX YMOB KUTTS, JIJISI LIBOTO Tif
MoTpiOHA YiTKa CTPYKTYpa, B K1 BOHA 3MOKe BIaI0 ce0e peani3yBaTu Ta €PeKTUBHO
B32€EMOJIISITH 13 CYCIIUIbCTBOM.

Takox moTpedye aBTOPUTETHOTO MOCEpPEAHUKA, SIKUM MIr OM 00’€KTHUBHO, 0e3
yIEepPeIKEHHsI PO3B’SI3yBaTU CYNEPEeukd, KOHGIIKTA Ta NpUMMATH CIpPaBEIIUBI
pILIEHHS.

BHaciiiok BUCOKOTO PiBHSA PO3BHUTKY CYCHUJIBHOTO, BUPOOHHYOIO 1 TYXOBHOTO
KUTTS Ta MParHeHHs 10 JEMOKpATii TAKUM MOCEPEIHUKOM, TaK OU MOBHUTH, apOITpOM
cTasia JeprKaBa.

Jns 1mporo JOBENOCHh HAMIIUTH 11 TOBHOBaXCHHAMH Ta (YHKIISMH, SKi
HEMpUTaMaHHI 1HIIMM  OpraHizailisiM, HanpuKiIaa, 3A1MCHEHHS  OpaBOCYIAs,
3akoHOTBOpYa ¢yHKIis Tomo. Tak, Hikkonmo MakiaBemni po3risijgaB JepikaBy, sIK
BTUICHHS BHIINOI BJajd, HEOOXIAHOI U1l HaBEACHHS MOPSAIKY 1 3MIIHCHHS Oe3MeKH
rpoMajisiH, sIKi caMi Mo coOl He3JaTHi 1e 3pooutu. Jlepkana, ii Biaaga HEOOX1IHI AJis
BBEJICHHS Y IPUIHATHE PYCJI0 KOH(IIIKTIB, K 3aTAJIbHOTO MOCTIHHOTO CTaHy JIOJICTBA.

[lepmioyeproBuM 3aBIaHHAM JAEPKABHOI JISJIBHOCTI y OyAb-sKif colllanbHIN
chepi € 3abe3nedyeHHS NpaB Ta CBOOOJ JIIOAWHHA Ta TPOMAISHUHA, aJKe, IIe
HEB1JI’€MHUN 1HCTPYMEHT YAOCKOHAJIEHHS Ta PO3BUTKY, OYy/Ib-IKO1 IPaBOBOI JACpPKaBH,
Ta ¥ CyCHiIbCTBA B ijiomy [3].

OKpiM TOTO, 3axucm Hcumms ma 300po8 s IOOUHU, 3abe3neuenHs ii npas ma
680000 6I0 NPOMUNPABHUX NOCA2AHb, A MAKONC YMBEPONCEHHS BIONO0BIOHUX
YMAHICIMUYHUX YIHHOCMEU 3aIUUAEMbCS NPIOPUMEmHOI0 QYHKYIEI0 0epircasu.

JlepxaBa, B 0c001 OpratiB Jep>KaBHOI BIaJH yNPaBJISE€ CYCIUILCTBOM, IPUHMaE

YIOPABIIHCHKI PIIEHHS, 10 € JOTHYHUMM JO PI3HUX BEPCTB HACENEHHS, MEBHUM
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YUHOM BIUIMBA€ Ha IXHIO JIOJIO, 1 TOMY, BaXJIMBO, 1100 YMpaBiIiHChKAa MiSUILHICTD
OymyBanacsi Ha IPUHITUII TTOBATrH JI0 MPaB JIOJUHU Ta TPOMAJsHUHA. AJDKe, JII0IUHA,
il )KATTS, 3I0POB s, YECTH 1 T1IHICTh, HEIOTOPKAHICTH 1 O€31eKa BU3HAIOTHCS B YKpaiHi
HaWBUIIOK COIIaIBHOK IliHHICTIO. [IpaBa 1 cBOOOAM MIOAMHM Ta iX TrapaHTii
BU3HAYAIOTh 3MICT 1 CIPSIMOBAHICTh MISUTBHOCTI AeprkaBu. [lepkaBa BiAMoBigae mepen
JIFOJIMHOIO 3a CBOIO JisIbHICTh. Y TBEPKCHHS 1 3a0€3MeueHHs paB 1 CBOOO/T JIIOAMHU
€ TOJIOBHUM OOOB'SI3KOM JiepKaBH [2. cT.3].

JronrHa HAPOKYETHCA MPABO3JATHOIO, ajie JUIs peanizailii Ta 3a0e3neueHHs il
npaB HEOOXIHUM BIAMOBIIHUI MPaBOBUN MEXaHI3M, SIKUWA TapaHTye JiepikKaBa, TUM
caMUM, TIJKPECITIOI0YN BUPAXKEH]1 B3aEMOBITHOCUHU MIXK JEPKaBOIO 1 0C000I0.

CyTh IisUTBHOCTI OpPraHiB Jep>KaBHOI BJIaJAU 3BOJUTHCS 10 Oe33arnepeyHoi MeTH
— e(heKTUBHOTO TapaHTyBaHHs MpaB 1 CBOOO/T JTIOJMHU Ta TPOMAJITHUHA.

Big naBHMHM 1 JIOHHMHI BaXJIMBUM, a HEPIAKO 1 BU3HAYAJbHUM €JIEMEHTOM
3aXMCTy TpaB 1 CBOOOJ JIIOJUHU 3ATUIIAIUCS MMapJIaMEHTH, CYJIH, a 3 YTBEPKECHHSIM
pecnyOITiK — 1 mpe3uaeHTH Jaepkas [3].

CuctemMa  JIep>KaBHOTO  MEXaHI3My  3a0e3ledyeHHs MpaB  JIIOJAWUHU €
OaraTorpaHHoro, ajge BaXJIWBO BHOKPEMHUTH HAMOUIbII [i€BI Ta JOCTYMHI IS
CyCHIIbCTBA CKJIAQJOBl  €JeMEHTH: |)HallioHaJdbHE 3aKOHOJABCTBO Ta  MOrO
rapMoHi3allis 13 MDKHAPOJHMM 3aKOHOMABCTBOM; 2) HaJlexHe ympaBiiHHS («good
governancey); 3)AisUIbHICTh TPABOOXOPOHHUX OPraHiB; 4) Cy/IOBUN 3aXHUCT.

dopMyI0uH JepKABHO-TIPABOBUI MEXaHI3M 3aXMCTy Ta TapaHTii MpaB 1 cBOOO.
JIOJMHU TOTPIOHO, 30KpeMa, BPaxOBYBATH BUKIWKH CYyYaCHOTO JKUTTSA, a TAaKOX
3BaKaTH Ha MOTpPeOU cycniibcTBa. Byab-gKi 3MIHM Y CYCHUIBCTBI YaCTO CTBOPIOIOTH
aunemu. Tak, HampWKIaa, aHATI3YIOUd JKUTTA B YMOBaXx BOEHHOTO CTaHy, MH
CIIOCTEpIraeMO TOPYIICHHS 0araThOX TMpaB JIOJWHU, a HaWXKaxJWBIIIE, T, IO
MOPYIIYEThCA TpaBO Ha XUTTA. CaMe 3a Takux OOCTaBHH CYCIUJIBCTBO TOTpeOye
rapaHTiii 3aXUCTy TIpaB 1 CBOOO]T 3a JOTIOMOTOIO JIEP>KaBHO-TIPABOBOTO MEXaHI3MY.

JlepaBa sk rapaHT MOBHHHA PO3POOUTH YITKUN aITOPUTM JiH, KPi3b MPUIMY

peanii, s Toro, mo0 yoe3neunTy KUTTA Ta 3J0pOB’ s JIFOIUHHU.
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3axuCT IpaB Ta CBOOOJI JIFOAWMHU — 1€ BIAMOBIAAIBHICTD, 1 B MEPITY YEpPry TaKy
BIJIMTOBIIATILHICTh HEce AepikaBa. [lepen yciero cucTeMoro aep:kaBHUX OPraHiB CTOIThH
HEIPOCTE 3aBAaHHS — 3aXUCTUTU JIOAWHY, TPU IHOMY JOTPUMABIIMCH TPHUHITUIIIB
3aKOHHOCTI, BEPXOBEHCTBA MpaBa, MPOMOPIINHOCTI, TOOTO 30epertTu OajgaHC MiX
nyOJIIYHUMHU Ta MPUBATHUMU THTEpECaMHu.

HarmionanbHe 3aKOHOJABCTBO € TMEPIIOYEPTOBUM BAXIJIMBUM  €JIEMEHTOM
3a0e3nedyeHHss MpaB Ta cBoOoA JoauHd. Lle € miarpyHTSIM Uil MOJAibIIOro
3aCTOCYBaHHS 1HIIMUX €JIEMEHTIB JIePKaBHOTO MEXaH13My 3a0€3I1eUeHHs MPaB JIIOJINHU,
TOMY YyCS CHCTeMa HOPMAaTHUBHO-TIPABOBUX aKTIB IOBMHHA BIJNOBIJIATH TEBHUM
KpUTEPIsIM, 30KpeMa, 1€ - CTA0OUTBHICTb, YITKICTh, OJHO3HAYHICTh, 3p0O3YMUIICTb.

VY crarti 9 Koncturyuii Ykpainu BkazaHo: “UuWHHI MIXKHaApOJHI JIOTOBOPH,
3roja Ha OOOB’SI3KOBICTh fKHMX JaHa BepxoBHow Panoro VYkpaiHu, € 4acTUHOIO
HaIllOHAJILHOTO 3aKOHOJABCTBa VYKpainu~ [2], 1O € MmiACTaBO0 IJis MPSIMOTo
3aCTOCYBaHHA paTU(hIKOBAHUX KPATHOIO MIKHAPOIHUX YTOJI.

3aKOH BHUINOI FOPUAUYHOL CUIIU rapaHtye yciM XTo mnepelOyBae Tif
IOPUCAUKITIEI0 YKpailHU MOXKITUBICTH 3BEPHEHHS 3@ 3aXMCTOM CBOIX MOPYIICHUX TPaB
70 CyIOBHX YCTAaHOB MIXHAPOJHUX OpraHi3alliii IMmiciis BHUKOPUCTAHHA OCOOOI0
HalllOHAIBHUX 3aC001B 3aXUCTY.

CrporojiHi Oynb-KUW OopraH JEep>KaBHOI BIaJu HE 3MOKE rapaHTyBaTH HaJICKHI
YMOBH 3a0€31CUCHHSI TIpaB Ta CBOOO/I JIFOAUHU 0€3 JIIEBOT0 3aKOHOIaBCTBA.

Opranu cyaoBOi BJIaJy € HEBIJ EMHUM 3aco00M 3a0be3IeueHHs IpaB 1 CBOOO
moaunu. SIk 3a3HadeHo B cT. 6 KoHBeHINi mpo mpaBa Ta OCHOBOTIOJOXHI CBOOOIM
1950 p., MeTor0 3a0€3MeYeHHs] He3aIeHKHOCTI CYAOBOI BJIaJid € TapaHTyBaHHS KOXKHIN
0c001 OCHOBOIOJIOKHOTO TpaBa Ha PO3IJISL/ CIpaBU CHPABEAJIMBUM CYAOM JIMILIE Ha
3aKOHHI# MifcTaBi Ta 6€3 OyAb-IKOr0 CTOPOHHBOTO BILIUBY [1].

EdextuBHa cymoBa Biajga, MOXJIHMBICTh 3J1MCHEHHsSI CyJOBOTO Harjsiay Mae
KJIIOUOBE 3HAYCHHS i1 3a0€3MeUeHHS HAJSKHOTO JIEPKABHOTO TMIPaBIiHHSA Ta
HaJISKHOTO yrpaBiiHHS. HeoOXiqHOIO MOonepeTHhOI YMOBOKO €(PEKTUBHOTO CYI0BOTO
HarJIsIAy € HE3aJeXHICTh CyoBO1 Biaau. HeszanmexHi, HeynepemkeHl, CyMIIIHHI U

KOMIIETEHTHI CY/JOBI OpPraHd € HEBIJ €MHUM €JIEMEHTOM JOTPUMAHHS MPHUHLHUITY
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BEPXOBEHCTBA IpaBa, 30epeKeHHs JOBIPU CYCIUILCTBA i BIJMIPABICHHS MPABOCY IS
Opniero 3 (QyHKIINA CymOBOi BIagy € TIYMAdeHHsS Ta 3aCTOCYBAaHHs HAI[lOHAJIBHOI
KOHCTUTYIlIi ¥ 3aKOHIB BIAMOBIIHO 10 MIKHAPOJHHWX CTaHAAPTIB y Taiay3i IpaB
moauau [4. c.185].

JlepxaBa ChOrO/HI BH3HA€ TIJIOOAIBHUN XapakTep MpaB 1 CBOOOJ JIIOJWHH,
NPIOPUTET 3arajibHOMIOJICHKUX IIIHHOCTEH, 3aKPIIUICHUX y MIKHApOIHUX IMPABOBUX
akTax. B cucremi MexaHi3My 3axHCTy IpaB 1 CBOOOJ JIIOJWHU HAasBHI JBa PiBHI
(BHYTpILIHBOACPKABHUI 1 MIXKHAPOJHHMI), SIKI BUCTYHAlOTh JBOMAa CaMOCTIHHUMH
CUCTEMAaMHU.

MexaHi3M 3aXHCTy MpaB JIOJUHE B YMOBaX ChOTOJCHHS € TOCTaTHBO CKJIATHUM,
TOMY HOTO CTPYKTYpa BAOCKOHATIOETHCA i PO3BUBAETHCS, 110 3AJICKHUTH Bl Oararbox
(dakTOopiB, a came: SKOCTI HalllOHAJIHLHOTO 3aKOHOJABCTBAa Ta HOro rapMoHizaiii 13
MIDKHApPOJIHUM aKTaMH; pe3yJIbTaTIB IISUIbHOCTI JEMOKPATHYHUX THCTUTYTIB TOLIO.

3abe3neyeHHsT PIBHUX MPaB JIIOJAUHU Ta TPOMaJsTHUHA, HE3aJIeKHO BiJ iX pacw,
KOJIbOPY MIKIpW, pedirii, MOBH, MaWHOBOTO CTaHOBWINA Ta IHIIUX YWHHHUKIB €
MOKa3HUKOM TIPaBOBOI JIepP:KaBH, CIIPABEIIIMBOTO, IEMOKPATUYHOTO CYCITLTLCTBA.
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3000y8a4 Kageopu KOHCMUMYYitiHO20

npasa ma nOPIGHAILHO20 NPABO3HABCMEA,

JIBH3 «Yarceopoocwvkuil HayioHanbHuil yHigepcumemy

KOHCTUTYUIAHI TAPAHTII IIPABA HA OCBITY: CYYACHHUI
CTAH TA IIEPCIIEKTUBH PO3BUTKY

JIOCSITHEHHSI CTaHAAPTIB CTAJOr0 PO3BUTKY OCBITHIX MPaBOMOKIUBOCTEH IS
BCIX € OJHHUM 13 K/IIIOUOBHX BHMKIIHKIB, SIKI IIOCTAIOTh CHOT'OAHI, MO3asAK KIHII€BA JaTa
uis peanizanii nopsanky neHHoro «Ocsita 2030» y cBiTii L{inet cramoro po3BUTKY
MIBUAKO HaOmmkaeThes [1].

MinbHOHM IiTeW 1 MiUNTKIB Y BChOMY CBITI 3aJIMINAIOTBCS 11032 MEKaMHU
IIKUTbHUX OyJIHIBY», a 0araTo IHIIUX MO030aBJI€HI MOMXJIMBOCTEH OTpUMAaTH OCBITY
4yepe3 YMCICHHI €KOHOMIYHI, COIalIbHI Ta KyJbTYpHI Oap’epu, a TaKoX BiICYTHICTh
AKICHUX yYMOB JUJII HaBYaHHS. 3ITKHYBIIMCH 13 HOBOIO PEANBHICTIO, JEPKaBU-YJICHH
aKTUBHIIIEC Ta 3yXBaIillle IIYKAIOTh MLUISAXH Ta 3aco0M aKTUBi3allli 3yCWiIb IS
3a0e3MeUeHHs BIAMOBIIHOCTI IXHIX HAI[IOHATHHUX CHUCTEM 1 CTPYKTYpP MIKHAPOIHUM
3000B’s3aHHsIM. OpHak, 100 peandizyBaTH 3allJlaHOBaHE, BOHM TOBUHHI OYyTH
JIOCTaTHBbO OCHAIIECHI KEPIBHUIITBOM, SIKE BIAMOBIJA€ HAI[IOHAIBLHUM IMOTpeOaM IJis
3a0e3nedeHHs] JOTpUMaHHS TpaBa Ha ocBity. KpiM TOoro, octaHHi CBITOBI MOl
CIPABJISIIOTH TOAATKOBUM HETaTHUBHWM BIUIMB Ta HABAHTAKCHHS Ha OCBITHI CHUCTEMHU.
[Mangemiss COVID-19, sika pi3ko BIUIMHYJIAa y BCbOMY CBITI Ha MpaBO CTYJEHTIB Ha
OCBITY, PU3UKY€ MPU3YNIUHUTH MPOTPEC, TOCATHYTUNA MPOTATOM OCTAHHIX JIECATUIIITS,

1 HaBITh MOJKE IMPU3BECTHU O PETPECY UCPE3 HETOTOBHICTH CHCTEM OCBITH J0 MaCOBOI'oO
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3aKPUTTS KL 1 BIICYTHOCTI MOXJIMBOCTI IUCTAHIIIMHOTO HaBYaHHs. J[1HicHO, ICHYIOUI
paHile HepiBHOCTI Ta PO301KHOCTI B OCBITI MOCHIIUJIMCS, OCOOIMBO TaM, J¢ HaBYaHHS
3HAYHOIO MIpPOIO 3aJIe)ajao BiA 3B’S3Ky, a JOBrOCTPOKOBI HACTIAKA KpU3H IIIE
HAJICXKUTh BUMIpSITH. TUM HE MEHI, TNaHAEeMis Jalla MOMIUBICTh MEPEryITHYTH
CTIHKICTh 1 TOTOBHICTh CHCTEMH OCBITH, 1 1€ TIOYMHAETHCS 31 3MIITHEHHS OCHOB TIpaBa
Ha OCBITY Ha HaIllOHAJILHOMY piBHi [2].

BiitnHa B VYkpaiHi, a TakoX 4YHCIEHHI 30poilHI KOH(DIIKTH, SKI 3apa3
B1I0yBalOThCs MO3a ii MeXaMH, MalTh HE MEHIN 3ryOHUN BIUIMB Ha peai3alliio
KOHCTUTYIIIHHUX TapaHTIN 13 3a0e3MeueHHs OCBITHIX MPAaBOMOXJIMBOCTEH. 30Kpema,
cepell KIIOYOBUX MPIOPUTETIB OCBITHBOI MOJITUKH B YMOBaX BOEHHOIO CTaHy, MU
BOAUaEMO: 8NPOBAONCEHHS NCUXONO2IYHOI NiOMPUMKU CYO’€KTIB OCBITHBOTO MPOLIECY,
Kl TOCTpPaXKJajdul BHACIIJOK arpecCMBHUX BIMCHKOBUX [ Ta BHYTPIUIHBO-
nepeMillieHux oci0; inmerncugikayia innosayit y cghepi oceimu;, opeanizayiss 3mMiulanoi
Gdopmu HaguanHsa 33175 3a0€3MEUYEHHST JOCTYITHOCTI OCBITHBOTO TMPOIECY; nepeiisio
Yupposoi KomnemeHmHOCMI BUKIAOAYbKO20 CKIAAY 3T1THO MOAEPHI30BaHOT OCBITHBHOL
Mporpamu; Meperyisyl AepKaBHOI OCBITHBbOI MOJITUKHU 13 opieHmayii Ha cy0 €kmig
0CB8ImMHb020 npoyecy ma ix nompeou [3, c. 3].

Biarak, 3apa3 sK HIKOJM paHillle, YpSAd MOBUHHI MPUHHATA 3aCHOBAHUN Ha
npaBax, IHKIIO3UBHUN MiAX1J 70 CBOIX 3aKOHOJABUYMX 1 MOMITHYHHUX PaMOK, 00
rapaHTyBaTH, 10 KOYKEH Ma€ MIPABO HA OCBITY 1 1100 HIXTO HE 3aJIUIIUBCS OCTOPOHb.

3okpeMa, KOHCTUTYIIMHI rapaHTii mpaB Ta cB00OJ 0ci0, SK CHpaBeIIUBO
Binmivae C.I. AdanaceHko SIBISIOTH COO0I0 MEXaHi3M 13 3a0e3MedYeHHsT IEPeXoay Bij
nepeadadyeHuX KOHCTUTYIIEI MPAaBOMOXKIMBOCTEH 10 OOCTAaBUH peajbHOI JT1ACHOCTI.
Biarak, epexkTuBHICTh 3rajJlyBaHUX TrapaHTiii Oyne 3ajnexaTd B Iepuly 4Yepry Bij
3arajJbHOTO PO3BUTKY TPABOBUX MPHUHIIMINIB Ta HOPM, PIBHS EKOHOMIKH, CTaHy
JEMOKPAaTUYHUX 1HCTUTYIIHA, HASBHOCTI CHUCTEMH JOCKOHAJIOTO 3aKOHOJABCTRBA,
e(eKTUBHOTO MeEXaHI3My peaii3aiii HOPMAaTHBHHUX IPABOIOJIOKEHb, CTYICHIB
MpaBOBOI KYJIbTYpH Ta TMPABOBOi CBIJOMOCTI HACEJICHHS, a TaKOX HAsSBHOCTI
e(DEeKTUBHOTO OpPraHy KOHCTUTYIIMHO KOHTPOJIIO, 0 € 06a3010 B JaHii CTPYKTypi [4,

c.4].
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CBo€r0 4eproro, Ha HaIllOHAJILHOMY PIBHI 30CEPEIKYIOThCA HACTYIIHI rapaHTii
OCBITHIX TIpaB, SK OT: JOCTYIHICTh, OE€30IJIaTHICTh Ta OOOB’SI3KOBICTH OCBITH,
JIOJTMHOTICHTPHU3M, BEPXOBEHCTBO IIpaBa, 3a0E3MEUeHHS SKOCTI OCBITH Ta SIKOCTI
OCBITHBOI ISTBHOCTI, 3a0€3MeYeHHS PIBHOTO JOCTYITY 0 OCBITH 0€3 TUCKPUMIHAIIIT 3a
Oynp-KMMH O3HAKaMH, y TOMY 4YHCII 3a O3HAKOK IHBAIIIHOCTI, PO3BUTOK
1HKJTFO3MBHOT'O OCBITHBOTO CEpPEJIOBHINA, HAYKOBHI XapaKTep OCBITH, PI3HOMAHITHICTh
OCBITH, aKaJeMIUYHy JOOpOYECHICTh, aKaJeMIYHy CBOOOJy, TYMaHi3M, JIEMOKpaTH3M,
€HICTh HAaBUaHHS, BUXOBAHHS Ta PO3BUTKY, BHXOBAHHS MAaTPIiOTH3MY, TOBArw 0
KyJIbTYPHUX I[IHHOCTEH YKpaiHCHKOTO HAPOLy, HOTO 1ICTOPUKO-KYJIBTYPHOTO Hal0aHHS
1 Tpanuuid, (opmMyBaHHS NOBarun 10 MpaB 1 CBOOOJ JIOAWHU, HETEPIUMOCTI 0
MPUHWKEHHS 11 4ecTi Ta TIAHOCTI, (PI3UYHOro abo0 ICHUXOJIOTIYHOIO HACHUJILCTBA, a
TaKOX JI0 TUCKPUMIHAIIIT 32 OY/Ib-IKUMHU O3HAKaMH Tomlo [5, 6].

Biarak, y cBITJII NEPCHEKTUB 10 MEPETJsAy BITUYM3HAHOI OCBITHBOI MOJITUKHU
srigHo Llimedt cramoro po3BUTKY, a TaKOX AaKTyaJIbHUX BHUKIWKIB CbhOTOJICHHS,
BOauaeMo B Mepuly uepry: 3a0e3ledyeHHs BUIBHOTO, PIBHOTO Ta OE3MEpPEelIKOIHOr0
JOCTYIy J0 OCBITH HE3aJexkHO Bif (GopM ii 3M1MCHEHHSI, OCBITa «I103a KOPJAOHAMU,
Oe3repepBHICTh OCBITH, a0COTIOTHA ITU(POBI3AILiS OCBITH, TyMaH13aI[isl OCBITH TOIIO.
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BIJINOBIIAJILHICTD 3A MOPYIIEHHA KOMEHIAHTCBKOI
TOJIVUHHA

Sk BiOMO, MI0 3 TMOYATKOM IIMPOKOMACIITAOHOTO BTOPTHEHHS POCIMCHKOT
¢deneparii B YKpaiHy, y BIANOBIAHOCTI 10 3akoHy YkpaiHu «IIpo mpaBoBuil pexum
BOEHHOTO cTaHy» [l], Oylo BBeAEHO BOEHHHMM CTaH Ta KOMEHJAHTCHKY TOJHUHY
MPAKTUYHO TIO BCIM TepUTOPil HamIoi AepkaBu. Takuii 3axij] MPaBOBOTO PEKUMY, SK
KOMEHJaHTChKa ro/iNHa, repeadadyeHo MyHKTOM 5 4acTUHU 1 cTaTTi 8§ JaHoro 3akoHy,
e 3a0opoHa nepeOyBaHHS y MEBHUN 4Yac JTOOM Ha BYJIHUISX Ta 1HIIUX TPOMAJCHKHUX
MicLSIX 0€3 CreniaibHO BUAAHUX MEPENYCTOK Ta MOCBITYEHb.

[Tporeaypa 3ampoBaKeHHs KOMEHAAHTCHKOI TOauHN yHOpMOoBaHa «Ilopsakom
3MIMCHEHHSI 3aXO4iB IMJ Yac 3alpoOBa/PKCHHS KOMEHIAHTCHKOI TOJIWHH Ta
BCTAHOBJICHHS PEXUMY CBITIIOMaCKyBaHHS B OKPEMHX MICIIEBOCTSX, JI€¢ BBEACHO
BOEHHUH CTaH», Ta 3aTBep/KeHa nmoctanoBow Kabinety MiuictpiB Bin 8 aumas 2020
poky Ne 573 [2]. Bona 3ampoBaJKyeThCsl MUISXOM BHJAHHS Haka3y BIMCHKOBUM
KOMaHJTyBaHHSAM a00 BICHKOBOIO aJMiHICTpalli€lo. B qaHoMy Haka3i BCTaHOBIIOETHCS
gyac, MPOTATOM SKOTO KOMCHJAHTChbKa TOJWHA i€, MEXl TEpUTOpii, CIOCOOH
3M1MCHEHHS 3aXO[IB WHIOJ0 MOPSAKY PyXy PI3HHUX BUIIB TPAHCIOPTY, CTBOPEHHS,
MICLIE3HAXOKEHHS Ta PYHKIIOHYBAaHHS KOMEHJIATypH, ii CKIIa/I.

He nuBnsunch Ha BCIO CYBOPICTh BCTAHOBJICHMX Ha Yac il KOMEHIAHTCHKOI
TOJIMHU OOMEXEeHb Ta HaJaHHS TOJIIIi Ta BIMCBKOBOCIYKOOBISIM 30poiHux Cuin
VYkpaiHn TpaB 3acTOCOBYBaTHM TPEBEHTHBHI Ta TMPUMYCOBI 3aXOJu, MUTAHHS

IOPUJIMYHOT BIAMOBIAAIBHOCTI 32 MOPYIICHHS KOMEHAAHTCHKOI TOJMHU € CKJIATHUM.
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Cnpaa B Tomy, 1o Hi B KpuminaneHOMy kojaekci Ykpainu, Hi B Kojekci
Ykpainu npo aJMiHICTpaTUBHI PABOMOPYILIEHHS HE Mepe0ayeHo CreiaibHOT HOpMU
3a MOPYIIEHHS KOMEHAAHTCHKOI TOIUHH.

[IpaBOOXOpOHIIl MIILIA TaKUM IIJISXOM, 110 B pa3i BIICYTHOCTI JOKYMEHTIB Y
0co0M B KOMEHJAHTCHKY TOJIMHY, 10 3aCBIIYYIOThH ii, JOCTaBISIIOTH O MPUMIIICHHS
MOJII{ /i1 BCTAHOBJIGHHSI OCOOM, a B pa3l HEMOKOPU 3aKOHHOMY PO3MOPSIKEHHIO
MOJIILIEUCHKOTO, CKJIAJal0Th MPOTOKOJ MPO aaMIHICTPATUBHE MPABOMOPYIICHHS 3a
crarrero 185 Konmekcy Ykpainu npo aaMiHicTpaTHBHI npaBonopyiieHHs [3]. CaHKIis
cTaTTi nmependadae pi3HI  BUAM  QIMIHICTPATUBHHX  CTSTHEHb, BKJIIOYAIOUYU
aIMIHICTPAaTUBHUM apemT 10 M SITHAAUATA 110. Po3risg naHux crpaB BiIHECEHO [0
KOMIIETEHIIII PallOHHUX, PAalOHHUX Yy MICTI, MICBKMMH, MICBKPAWOHHUMHU CYJaMHU.
CyzoBa mpakTuKa CBIIYUTH MPO T€, M0 OUIBIIICTH OCI0, BITHOCHO SIKMX OyJIM CKIIAIHI
TaKu MPOTOKOJIM, HE MPUTATYIOTHCS 10 BIJIMOBIJAIBHOCTI B 3B’SI3KYy 3 BIJICYTHICTIO
CKJIaJly aIMIHICTPATUBHOTO MTPABOMIOPYIIICHHS.

Skmo ocoba, 1m0 TOPyHIye KOMEHJAHTChKY TOJMHY, 3M1MCHIOE aKTUBHHUI
CYMPOTHUB MPABOOXOPOHIISIM, TO MOKJIUBE BIJKPUTTS KPUMIHAIBHOTO TIPOBAKEHHS 32
crarreto 342 KpumiHanbHOTO KoAeKkcy VYkpainu «Omip MpeACcTaBHUKOBI BIIaJIH,
MPAIiBHUKOBI TMPaBOOXOPOHHOTO OpraHy Jep>KaBHOMY BHUKOHABIIO, MPUBATHOMY
BUKOHABI[IO, YJIEHY T'POMAJICBKOTO (hOPMYBaHHS 3 OXOPOHU T'POMAJCHKOTO TOPSIKY 1
JIEp>)KaBHOTO KOPJIOHY a00 BIHCHKOBOCTY>KOOBIIEBl, YMOBHOBaXeHi o0cob1 DoHmy
rapaHTyBaHHs BKJIaAIB Gi3udnHux ocio» [4].

OpnHak HE BCi1 TPOMAISTHU MOBOAATEH ce0e 3yXBaJlo 3 MpaIliBHUKAMU MOJMIIIT 1, 5K
MpaBUJIO, HE YMHATH H1 HETOKOPH, Hi onopy. [Ipu BusBiIeHHI 0coOH, sika iepedyBae B
KOMEHJAHTChKY TOJAMHY Ha BYJUIl, BOHA IOSCHIOE, M0 3aTPUMAallach, K MPaBUIO 3
0COOMCTUX MPHUYMH, SIKI MOXKYTh OyTH 1 00’ €KTUBHUMHU, HAINPUKJIA] MOBEPTAETHCS 3
poboTH A0JIOMy, a MOXYTh OyTH 1 13-3a BJIACHOI HEYBa)XHOCTI. BiamoBiHO
MPUTATYBATH JI0 BIAMOBIAAIBHOCTI 32 T€, YOO BOHU HE BUMHIOBAIM € HE3aKOHHUM.

Take x MUTaHHS BUHUKAE 1 Yy BUIMAIKY KEPyBaHHS TPAHCIOPTHUMH 3aco0amMu
miJ] 4ac KOMEHJAHTChKOi ToguHU. [IpUTArHYTH BOJIS 3a Take MOPYILIEHHS HE Mae

IOpUIUYHUX MMICTaB. €IMHOI 3aKOHHOK MIACTaBOIO JUIsl NMPUTSITHEHHS OCOOW 10
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aJMIHICTPATHUBHOI 200 KPpUMIHAIBHOI BIAMOBIIAIBLHOCTI € HAABHICTh B JAISSHHAX (11 un
0e3misIpHOCTI) 0co0M ckiamy mpaBomopyiieHHs. [lepeOyBanHsS ocoOW T Yac
KOMEH/JAHTChKOi TOJAWHM Ha BYJHUI, CKOpPIII 3a BCE, CYCHUIbHOI HEOE3NMEeKH He
CTaHOBUTH, OJHAK IIKOJWTH BCTAHOBIIEHOMY IPABOBOMY PEXUMY BOEHHOTO CTaHy.
To6To mpuTIAryBaTH A0 IOPUAUYHOI BIAMOBIJATBHOCTI JIIOAUHY HE € OOTPYHTOBAHHM.
OpmHak 10 aaMiHICTPAaTUBHOI BIAMIOBIIAIBHOCTI OYJ10 O JIOIUJIBHO MIPH YMOBI, 110 0co0a
YMHUCHO HAMAaraeTbCs MOPYUIUTH BCTAHOBICHUHN PEKUM.

[Ile oqHe MUTaHHS BUHUKAE 3 MPUBOAY poOOTH «IIyHKTIB HE3IAMHOCTI» Mij Yac
KOMEHJAHTChKOI roInHU. BoHU mpaitooTh 117101000BO 3 METOIO 1100 JIFOJUHA, B SKOi
HE Mae€ CBITJA, TEMJIa Ta 3B’A3KYy MOTJIa 3IrpiTHCS, 3apsauTv TeledoH, a B pasi
HEOOXITHOCTI OTPUMATH 10 MEAMYHY AonoMory. ToOTO B JaHMX MyHKTax HAaJAarOThCS
nepuovyeproBi 6a3oBi mociyru. KpiM TOro, B HHUX 3AIMCHIOETHCS I11710]1000B€
YepryBaHHs SIK NMPaBOOXOPOHISIMU B HIYHMIA 4ac JOOW, TaK 1 UMBUIBHUMH OCOOaMHU.
Taki myHKTH BKpail BaXKJIMBI Ta HEOOX1IHI JIFO/ISIM B TETEPIIIHIN cKitagauii gac. OgHak
IUTsL TOrO, 00 O HUX JICTATUCS HEOOXIJHO BUUTH 3 JOMY 1 IepedyBaTH Ha BYJIUILIL.
Take nepeOyBaHHs Oy/e BBa)KaTUCS MOPYUIEHHSM KOMEHIAHTCHKOI TOJAWHU, YU
MOSICHEHHSI 0CO0M, 110 BOHa TpsiMye 10 «IIyHKTy HE3IaMHOCTI» € MPaBOMIPHUM.
OpnHak BCTaHOBJIEHHS MPABAMBOCTI TAKUX MOSICHEHb MOTPEOye yacy 1 3’siICyBaHHA BCIX
oOcTtaBuH, 1100 11€ OYyJI0 MPaBIOI0, @ HE MPUXOBYBAHHSM MTPOTHUIIPABHOI MTOBEIIHKH.

Buxonsun 3 BHUIEBUKIIAIEHOTO, MOXXHA 3pPOOHMTH BHCHOBOK, IO BIJIOBIJIHI
HOPMH MOBHHHI 3 SBUTHCSI B YUHHOMY 3aKOHOJABCTBI, 1100 BIOPSAKYBAaTH IMPaBOBI
MIJCTaBA MPUTATHEHHS OCOOM 110 BiAMOBIAAJIBHOCTI 32 MOPYIICHHS KOMEHIAHTCHKOT
TOJVMHU Ta TpaBoBHid cTaTyc «IIyHKTIB HE37TaMHOCTI», A€ JIOJUHA 3MOXKE 3HAWTH
MNIATPUMKY B pa3l TPUBAJIOIO Yacy BiJICYTHOCTI CBITJIa 1 TeIJia B ii OCeIi.
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TI'anvyoea O. B.,

KaHouoam opuoudHuxX HayK, eukiaoauxa Kkageopu npasa
Hayionanvrnoi 6e3nexu ma npasosoi pobomu

Hayionanvnozco opuouunoco ynieepcumemy imeni Apocnrasa Myopoeo;
HAYKOBUL CNIBPOOIMHUK HAYKOBO-00CIIOH020 IHCIMUMYmYy

8UBYUEHHS NpoOeM 310uuHHOCmI imeHi akad. B. B. Cmawuca

HAIIpH Ykpainu

PO JOTPUMAHHS IPAB 3ACYP)KEHUX OCIB 1] YAC 3BPOMHOI
ATPECII
[ToBHOMacmiTabHa BilicbkOBa arpecis, mo Oyna po3B’si3aHa Pociero mpoTu
VYkpainu y motomy 2022 p. mpusBena 10 3aMpOBaKEHHS BOEHHOTO CTaHy B HaIl
KpaiHi. BHaciiok 1poro, Micug, J€ po3TalloBaHl J€sAKl YCTAHOBH BUKOHAHHS
MOKapaHb, 130JIITOPH TUMYACOBOI'O TPUMAHHS Ta CIiA4l 130JIATOPH, OMUHUIKCS a00 Y
30H1 BEJICHHSI aKTUBHUX OOMOBUX iK1 a00 y THMYACOBIN OKymMaIlii.
3okpema, y 0epesni 2022 p. OyJ10 3aX0IUIeHO XePCOHChKUH CITiuuii i30isTop [1].
Kpim Toro, pociiicbki BIHCHKOBI MOBHICTIO 3alHSIM JB1 KOJOHIT Ha XEPCOHIIUHI —
Hap'iBcbky Ne 10, y sikiii paHiiie yTpuMyBalld XBOPUX 3aCyIKEeHUX, Ta bio3epcbky Ne
105 ta obnamTyBanu ix st notped Pociiichbkoi rBapaii Ta peMOHTY iXHbOI BIICHKOBOT
texHiku [2]. 3rimHo ganux MinictepcTBa octuilii Ykpainu 13 ykpaincekux CI30 Ta
KOJIOHIM, y SIKMX yTPUMYBAJOCS Bl TUCSYl 3aCy/PKEHHUX ONWHWJIMCh B OKyMallli,
OlnbIICTh sIKUX Oynu Ha miBAHl. OkynaniiiHa Biaja (PaKTUYHO BCIX 3aCy/KEHHX 1
yB's3HEHUX 3 XepcoHa 1 oOnacTi, a Takoxk 31 CHirypiBcbkoi KoyioHiT Ne 5 y
MukonaiBcbkiii 00J1aCT1 TiepeBesiia 10 ['oonpucTaHchbKOi KOJIOHIi, rpy0o NOpyLIyIOun
ix mpaBa [2].
Ockinpku 3rigHo 4. 2 cr. /7 KBK, 3acymkeHi KOpUCTYIOTbCA BCiMa IpaBamMH

JIOWHU Ta TpoMajsHUHA, TependadyeHuMu KoHcTutTyiiero YKpaiHu, 3a BUHATKOM
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oOmexenb, Bu3zHaueHUX KBK, 3akoHamu YkpaiHu 1 BCTaHOBJIEHUX BUPOKOM CYAY,
MOJIOKEHHST ~ MDKHApOJHUX  HOPM  IIOJO  3aXHCTy  UUBUIBHOTO  HACEJICHHS
MOIIMPIOIOTECA W Ha 0ci0, sKi BiIOYBalOTh MOKApaHHS YHM 3HAXOASITHCS B MICIISIX
mo30aBJICHHS BOJI HAa MOMEHT IOYaTKy 30poiiHOTO KOH(UIKTY abo y 3B’SA3Ky 31
30pOMHUM KOHQITIKTOM.

3a3HayuMoO, LI0 3TITHO HOPM MIKHAPOIHOTO TyMaHITapHOrO IpaBa MIOJIO0
3aXHMCTy IIUBUILHOTO HACEJICHHS i Yac BIMHU, OKPEMO HE BUPI3HSIOTHCS yB SI3HEHI K
cneniagbHa kareropia oci0. Ilpore BiamoBigHO 3 J{0AaTKOBUM HIPOTOKOJIOM [0
JKeHeBCbKMX KOHBEHIIN, IO CTOCYETHCS 3aXUCTY XEPTB MDLKHAPOJIHUX 30pOHHHMX
koH(ikTiB Bix 08.06.1977 p., Hopmu [IpoTokony mOmUPIOIOTHECA HAa BCiX 0cCiO, sKi
3HAXOASATHCA HA TEPUTOPIl, 3aMHATIA cTOpoHOK KOH(umikTy. Tak, 3rimHo 31 cT. 3
KoHBeHI1i1 mpo 3axXuCT IUBUILHOTO HACEJICHHS MiJ Yac BIHU 3 0co0amu, siKi He OepyTh
aKTUBHOI y4acTl B OOMOBHX JISIX, Y TOMY 4YHUCHl 3 oco0aMu 31 CKIaay 30pOMHUX CHUII,
o0 CcKJIaiu 30por0, MOBOJATHCS TyMaHHO, 0e3 Oyab-sfKOi BOPOXKOi JUCKPUMIHAIII],
MPUYMHOIO KO CIYTylOTh paca, KOJIp UIKIpW, peJirisi 4Yu BIpyBaHHS, CTaTh,
MOXO/PKEHHS Y4 MAWHOBUM CTaH 4 OyAb-SKI1 1HII MOAI0H1 KpUTEPIi.

Kpim toro y ct. 3 Xenercbkoi kouBeHIii 1949 p. Ta monoxkenni JlomaTtkoBoro
npoToKOIy 10 KeHEeBCHbKUX KOHBEHIIIH, 0 CTOCYETHCS 3aXUCTY JKEPTB MIKHAPOIHUX
30poitaux koHpuikTiB Bix 08.06.1977 p., BU3HA4YAIOThCS 3arajbHi TPUHIUIHN 3aXUCTY
oci0, y TOMy 4YHCIl TUX, XTO MepedyBae MiJ BIAI0K0 CynpoTHBHOI cTtopoHH. Cepen
HUX: 3aXUCT BIJ 3aBJAaHHS IIKOAMW (I3UYHOMY Ta TICUXIYHOMY 370pOB’I0 1
HEJIOTOPKAHOCTI 0coOM (BKIIFOYAIOUM 3aXUCT BiJl MEAUYHUX EKCIIEPUMCHTIB,
YTpUMaHHS y HaJIEXKHHUX CAaHITAPHO-TITIEHIYHUX YMOBax); KaTeropuyHa 3a0opoHa
3aCTOCYBAHHS HACWJUIA HAaJl XUTTAM M OCOOMCTICTIO, 30KpeMa BCi BUIU BOHWBCTB,
3aBJlaHHS KaJilTB, >XOPCTOKE IOBOPKEHHS MW TOPTypu; 3a00OpoHa Hapyru Han
JIIOJICHKOIO T1JIHICTIO, 30KpeMa 00pa3inuBe Ta MPUHU3IMBE MOBOKEHHSI.

He MeHI BaXIMBUMHU € TIOJIOKCHHS HOPM MDKHAPOJHHUX JOKYMEHTIB y cdepi
3aXUCTY MpaB JIOJUHH, 10 ICHYIOTh MIpaBa JIOANHH, sIKI HE MOXYTb OyTH 0OMeXeHi B
yMOBax 30poiHOro KOH(IIKTY, ceped sAKuX: TMpaBo Ha KUTTI (cT. 6

MixHapOIHOTO MAaKTy PO TPOMAASHCHKI 1 MOMITUYHI mpaBa, cT. 2 KonBeHuii mpo
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3aXMCT TMpaB JIOJUHUA Ta OCHOBOIIOJIOXHUX CB0O0OJ); 3a00poHa KaTyBaHHS,
’KOPCTOKOT0, HENIOJICHKOTO a00 MPUHMKYIOUOTO T1IHICTh MOBOKCHHS Ta MOKapaHHs
(ct. 7 MuiKXHapOAHOTO MAaKTy MPO TPOMAASHCHKI 1 TOJITHYHI TpaBa, CT.
3 KonBeH11ii po 3aXUCT MpaB JIOJUHU Ta OCHOBOIOJIOKHUX cB000a, KoHBEeHIIT mpoTH
KaTyBaHb Ta 1HIIMX JKOPCTOKHX, HETIOJICHKUX a00 TaKWX, M0 MPUHUKYIOTh T1AHICTB,
BU/IIB TOBOJKEHHS 1 TOKapaHHs); 3a00poHa pabCTBa Ta IMiAHEBUILHOIO CTaHy (CT. 8
MIiKHApOIHOTO MaKTy MPO TPOMAASHCHKI 1 TOJITHYHI TipaBa, cT. 4 KoHBeHIii mpo
3aXHUCT TpaB JIIOAUHU Ta OCHOBOIMOJIOKHUX CBOOOM); HEIOMYILECHHS MOKapaHHs Oe3
3akoHy (cT. 15 MiKHaApOAHOTO MAKTy MPO TPOMAISHCHKI 1 MOJITUYHI TpaBa, CT.
/ KoHBeHI111 TpO 3aXUCT MpaB JIOAUHU Ta OCHOBOIOJIOKHHUX CBOOOT).

[IpoTe He3BaXKaOUM HAa HOPMHU MIKHAPOJHOTO TYMaHITAPHOTO IIpaBa, POCIHCHKI
OKYMaHTH TpyOO MOPYIIMIN HU3KY OCHOBOIOJIOKHHUX IPaB 3aCy/IKEHUX, SIKI TAKOK
MIPOTOJIONICHI B OCHOBOIOJIOKHUX JTOKYMEHTax y cdepl 3aXucTy mpaB JTIOJUHH Ta
MOBO/PKEHHS 13 3aCy/PKEHUMU. 30KpeMa, BUNIPABHI 3aKIaau XEepPCOHIIMHU, JTUIIHINACS
0e3 (iHaHCyBaHHS Ha yTpUMaHHS 3acymkeHux [3]. Takoxk mig yac mTypMy y GepesHi
2022 p. Xepconcbkoro CI30 BOWIM 1IOHAWMEHIIIE OJHOTO yTpuMyBaHOro [3]. binbim
TOTO, POCIACHKI BIHCHKOBI BUPIIIUIN CAMOCTIHHO KOHTPOJIOBATH 3aCYJ/KEHHX, SIKi
3HAXOJWJINCS B yCTAHOBaX BUKOHAHHS MOKapaHb, CYMPOBOKYIOUN 1€ HACHIIbCTBOM
Ta BOuBcTBaMU [4]. Jlo TOro * 370pOBUX 3aCY/KEHUX TPUMAIHM Pa3oM 13 XBOPUMH, a
THX SIKI HE TIOMIIIalThCs, BUBO3ATh y CiMpepormnons, y Kpum, yactuny B Pociro [2].

Bigomi Bumanku, mo 3acymxkeHux Jlap'iBcbkoi BumpaBHO1 KojoHii NelQ
(XepcoHcbka 0011.), pociiickki BiicbKOBI niepemicTiid iX y 90 kooHio M. XepcoHa Ta
NPUMYCHJIM KOTATH TpPaHIei, He 3rOAHMM IMPOCTPUTIOIOTh HOrU [5], 1m0 € rpyOum
MTOPYIICHHSM HOPM Mi>KHApOJHOTO IpaBa.

Kpim Toro Onu3pKO NMBOX THCSY 3aCy/DKEHUX B YKpaiHi, sIKi ONUHWINCH B
OKymarlii, MPUMYIIyBaJId OTpUMATU TpomaAsHCTBO P® 1 mpomoHyBasivn BHWTH Ha
«cBoOOMY» 3a yMOBHU BcTymy 1o apwmii Pociticekoi ®@enepartii. Takox HEMOOAHMHOKI
BUMIAJIKK 3aJydeHHs 1iXx 1o ydvacti B https://www.dw.com/uk/referendumi-na-
okupovanih-teritoriah/a-63190090 «pedeperaymi». Ti, XTO BIAMOBJISBCS OTPUMYBATH

pociiicbke TPOMaJITHCTBO Ta MACMOPTH 1 Ti, XTO HE MPHUIIMaB y4acTh B «pedepeHIyMi»
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y MOJANbIIOMY 3HUKIN. X a60 BuBesnu 10 Kpumy un yriu6 Pocii a6o ix yxe Hemae
cepen xuBux [2]. Bimomi daktu, mo 6au3pko 200 3acymKeHHX XEPCOHCHKOT KOJIOHIT
Ne 90 Bumyckanu wIogHS 3a MEXI TEpUTOpIii, a BBeUYepi BOHMU MOBepTaIHCs, 00
3allydaiy 10 poOIT 3 TijaMu 3aru0iaux pociicbkux coigaT. OKynmyBaBIIM YCTaHOBU
BUKOHAHHS TIOKapaHb, POCISHHW, HaBiTh, HaMarajaucs MIIKYIMUTH YB'S3HEHUX, abu
3apy4UTHCS IXHBOIO MIATPUMKOIO. 30KpeMa, y kosioHit0 Ne 90 M. XepcoHa npuBes3iu 3
pociiicekkoro  KpacHomapa  «monoxeHna» (KpUMIHAJIBHOTO — aBTOPUTETa,  WIO
«BIANOBIAAIBHUID 3a KOJIOHIIO), SIKMM NPUBO3MB 3aCy/KEHUM JIErKI HAPKOTHUYHI
pedyoBuHU. BaaBanucs okymaiiitHi agMiHIiCTpallii yCTAaHOB BUKOHAHHS MOKapaHb 1 J0
3aJISIKyBaHb, TaK, BIJOMO MpO JBa MOKa30BUX BOMBCTBAa — y Mapiynonscekomy CI30
Ta 61- XepCOHCHKIN KOJIOHIT [2].

[lix yac BTe4l poCiChKUX OKYIAHTIB 3 XepCOHa OyJM BUMYIIECHI OKYMHAI[IiHOIO
BIa0l0 Oym3bko 457 3acymkeHux, 3 HUX Oynau 15 3acyqxeHi J0 JIOBIYHOTO
nmo30apneHHss Bojil. IIpore nmo ciimuux i3omsaTopiB MukonaiBcbkoi Ta Opjechkoi
oOnacTell Bxke MOBEpHYIM 166 B’SI3HIB, JE€AKl 3 SKUX CAMOCTIMHO 3BEPHYJUCS 0
BIMICHKOBUX, Y TOMY 4YHCIl W OJIMH JOBIYHO 3acy/keHud. Hapasi HeBimomo, e
nepeOyBaroTh perrta B'sa3H1B [1].

Otxe, BHacaAOK 30poiiHoi arpecii Pociiicekoi deneparlii, MaoTh Micue rpyoi
MOPYIICHHST HOPM MDKHAPOJHOTO IpaBa IMIOJI0 NpaB 3aCyKEHUX Ha TUMYACOBO
OKyMOBaHUX TepuTopisx. [lepeBaxkHa OUIBIIICTD 1X 11€: MOPYIIEHHS MPAaBO HA JKUTTS,
Ha HAJEeKHI YMOBH TPUMAaHHS; 3aCTOCYBaHHs KaTyBaHHsI, JKOPCTOKOTO, HEIOICHKOTO
a00 MPUHIDKYIOYOTO TiTHICTH MOBOJKEHHS Ta TOKapaHHS; 3aCTOCYBaHHS paOCTBa Ta
MIJHEBUIBHOTO CTaHy; MPUMYyCOBE TIpoMaasHCTBO Ta 1H. He Bukitodaerbcs
MOPYUICHHS IHIIUX TPaB 3aCyHPKEHUX, BCTAHOBUTH sIKI OyZe MOKIIMBO JIUIIE MIiCIs
JieoKymarii Bciei Ykpainu.
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Gaxynememy npasa, nyoniyHo20 ynpasiinH ma
aominicmpysanus Binnuyvkozo depaicasnoco nedaoiunozo
yHigepcumemy imeni Muxaiina Koyobuncbkoeo

IMPABA I CBOBOJIU JIIOJIMHU TA TPOMAJITHUHA YKPATHU MIJ] YAC
BOE€HHOI'O CTAHY

ITicns 24 motoro 2022 poky, Koju 30poiiHa arpecis pociiicekoi (eaeparrii
mpotu Ykpainum HaOylla TOBHOMAcIITAOHOTO XapakTepy, TMPaBOBI rapaHTii
3aXUIEHOCTI TIpaB JIIOJUHA ONHWHWINACS TiJ] 3arpo30i0. BToprHeHHS pOCIACHKUX
BIMICbK Ha TEpUTOPII0 YKpaiHM CTano NpUYMHOIO BBeAeHHs lIpe3unentom Ykpainu
peXUMYy BOEHHOTO cTaHy. HoBi peanii moctaBwiu mij] 3arpo3y 0a30Bi JIIOJICHKI MpaBa,
B TOMYy 4YHuCHl 1 npaBo Ha XuTTA. [lpaBuna, mo QopmyBanucs IECATUIITTAMU Y
IIMBUTI30BaHOMY CBITI TPHUIMHAIOTH ICHYBaTU. MiKHApOAHUN MPAaBOBUN TMOPSIOK

BUSIBUBCS O€3CHJIMM T€pe]] HOBHUMHM BHKJIMKAaMU 1 CBOTOJHI MH € CBiAKaMu
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(dhopMyBaHHS HOBUX TEHJICHIIIN Y MI>KHAPOIHIHM MOITHUII Ta HOBUX MEXaH13MIB BUXO/TY
3 KPUTUYHUX CTaHIB.

[IpaBa monuuwy, ki rapantye KoHcTutymiss Ykpainu, € «HEBIIUY>KyBaHUMH Ta
HeropymHuMu» (cT. 21) [1]. IcHYIOTH TIpaBa JIOJWHM, III0 MAlOTh PAHT TaK 3BaHUX
aOCONIOTHUX TMpaB, 30KpeMa MpaBO Ha XKUTTs, 3a00poHA KaTyBaHb TOIIO. 100TO
HEMOXKJIMBO >KOJIHUX BIJICTYIIIB Ta KOAHUX OOMEXKEHb Yy 3J1MCHEHHI IIUX MpaB, HABITh
Ipy YMOBI HaJ3BUYaiHOTO Ta BoeHHOTO cTany. [Ipote, cT. 20 3akony Ykpainu «IIpo
MPaBOBUM peXUM BO€HHOro crany» 2015 poky mnepenbavyae mpaBoBUM cTaryc Ta
oOMEXeHHA TpaB 1 cBOOOJ TpoMajasiH B yMOBaX BOEHHOTO CTaHy, XO4a TaKOX B
3rajJaHoMy 3aKOHI BKa3yEThCS: «B YMOBAaX BOEHHOI'O CTaHY HE MOXYTh OyTH OOMEKEH1
mpaBa 1 CBOOOIM JIIOJAWHU 1 TPOMAaJISTHUHA, TIepei0aueHl YaCTUHOIO JPYTor cTaTTi 64
Koncturymii Ykpainmy» [2].

[Ipote Take 0OOMEXKEHHSI HE MOKE MaTH CBOIM HACIIIJIKOM BUJIYYEHHS Y JIIOJIMHU
caMOi CYTHOCTI LIbOTO MpaBa. A CYTHICTIO TpaB JIOJUHU € JIOAChKA TITHICTH Ta
cBO0OO1A.

Hagith i yac aii mpaBoBOro peXKUMY BOEHHOT'O CTaHy, TAMYAacOBE OOMEKEHHS
OKpPEMHUX IIpaB 1 CBOOO/I JIFOAWHHU 1 TPOMaJITHUHA Ma€ 3IIMCHIOBATHCS 3a BIJMOBIIHUX
MiICTaB Ta B TMOPSAAKY, BH3HAYCHOMY MIDKHAPOAHUMH TPABOBUMH AaKTaMH,
KoHctutymiero Ta iHmMMMH 3aKkOHaMHu YKpaiHU. MOXJIUBICTD THUMYacOBOTO
OoOMEXEHHS TIpaB 1 CBOOOJI JIIOJAWHM 1 TPOMAJIsIHUHA B OKPEMUX BHITQJIKaX, 30KpeMa,
KOJIM TOro MoTpelye 3a0e3MeyeHHs] HalllOHAIbHOI O€3MeKH Ta 3aXUCT TePUTOPIATIbHOT
IITICHOCTI JIepKaBH, mependavyeHo B 3araibHii Aexmapaiiii mpaB mroguHu 1948 p.,
KonBeHiii npo 3axucT TMpaB JIOJAWHK 1 OCHOBOIOJOXHUX cBoOox 1950 p.,
MixHapoIHOMY MaKTI MPO IPOMAJSHCHKI Ta MOMITHYHI npaBa 1966 p. Ta HU3LI 1HIIUX
MI>KHApPOHHUX MPaBOBHX akTiB [3, cT. 199-201].

VYkazom Ilpesunenta Ykpainu Big 24.02.2022 p. Ne 64/2022, 3arBepmkeHUM
BiMoBiqHUM 3akoHOM Ykpainu Big 24.02.2022 p. Ne 2102-IX, BBeneHO mpaBoBHit
pPEKUM BOEHHOTO CTaHy, TEpPMIH [ii SKOTO y BHU3HAYEHOMY 3aKOHOM TMOPSIKY
IPOJIOBXKYBABCA 1 i€ 10 1boro 4acy [4; 5]. BignmoBigHo g0 m. 5 3rajgaHoro ykasy

[Ipesunenta YkpaiHu B JepikaBli THMYacoBO, Ha Mepioj il MPaBOBOTO PEXUMY
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BOEHHOT'O CTaHy, MOXXYTh OOMEXKYBaTHUCS KOHCTUTYIIIMHI MpaBa 1 cBOOOIN JIIOJAUHU 1
rpomaasHuHa. Jlo Takux mpaB 1 cBOOOA JIOAMHU 1 TPOMAJSHUHA, SKI MOXYTh
TUMYacOBOTO OOMEXKYBATUCS, BITHOCITHCS: HEIOTOPKAHHICTh JKHUTIA; TAEMHHULSA
JUCTYBaHHS, TENEPOHHUX PO3MOB, TelerpagHoi Ta 1HIIOT KOPECHOHJEHIIIT;
HEBTpPYYaHHs B OCOOMCTE 1 CIMEWHE JKUTTS; CBOOOJA IMepecyBaHHs, BUIBHUN BHOIp
MICL TPOXUBAHHA, MPABO BUIBLHO 3aJIUIIATH TEPUTOPI0 YKpaiHU Ta MOBEPTATUCS B
KpaiHy; cB0OOJIa TyMKH 1 CJIOBa, BUIbHE BUPAKCHHS CBOIX MOIVIIIB 1 NMEPEKOHAHB;
y4acTb B YIpPaBJiHHI JEPKABHUMH CIOpPAaBaMHU, y BCEYKPaiHCBKOMY Ta MICIIEBUX
pedepenaymax, BUIbHE OOUpaHHS Ta MOXIMBICTH OyTH OOpaHUM JIO OpraHiB
JIEp’KaBHOI BJIAJM Ta MICLIEBOTO CAMOBPSIYBaHHS; IMPOBEACHHS 300pIB, MITHUHIIB,
MOXO/IIB 1 IEMOHCTpAIIiil; IPaBO BOJIOAITH, KOPUCTYBATHUCS 1 PO3MOPSIPKATUCS CBOEIO
BJIACHICTIO, a TAKOX PE3yJbTaTaMH CBO€I IHTEIEKTYaJIbHOI, TBOPUOI AIsNIBHOCTI; MPABO
Ha MIIIPUEMHULBKY JISJIBHICT; NMPABO Ha Mpalo, AKy ocoda BUIBHO oOupae abo Ha
Ky BUIBHO MOTOJKYETbCSA; IPaBO Ha CTpallK JUIsl 3aXUCTY CBOiX EKOHOMIUHHUX 1
COLIIAJIbHUX 1HTEPECIB; MPABO Ha OCBITY.

HanzBuuaiiHO akTyaldbHUM Yy JJAaHOMY JOCHIPKEHHI CJIIJT TAKOXX 3a3HAYUTU MPO
3aXMCTy MpaB JIIOJIMHU, & CaMe HAIMX BIMCHKOBOCITYXOOBIIIB. Y pIllIEeHHI CIpPaBH
Konctutymiitnoro cyay VYkpaiHu, 3 KOPOTKOIO HA3BOKO «CMpaBa MPO MOCHIICHUM
COIIAIbHUM 3aXUCT BIMCHKOBOCITYXOOBIIIB», 3BaKAalOUM Ha peaii, MOB’s3aHl 31
30poitHOIO  arpecieto pd  mpoth  YKpaiHu, OyJ0  3aXHIIEHO  TPABO
BIMCHKOBOCITYOOBI[IB 30pOiHUX CcHJ YKpaiHM Ta IHIIUX BIMCHKOBUX (HOPMYBaHb.
Koncturyniinuii cyn Ykpaidau miakpeciauB roioBHy posib 30poitHux Cun Ykpaidnu ta
1HIMX (GOPMYBaHb, IO «3A1MCHIOITh €()EKTUBHUN 3aXUCT YKpPAiHCHKOI JEp:KaBU Ta
VYKpaiHCbKOTO HApOAy», BIJ3HAYMB, IO HAWBHUIIUM JACPKABHUM IHTEPECOM €
«IATPUMAHHS BHCOKOT'O piBHS 000POHO3IATHOCTIY, a MiATPUMKA
BilicbkkoBoCTYk00BIIIB 3CY € «OoIHUM 13 3aco0IiB pPO3MIUPEHHS OOOPOHHUX
MOKJIMBOCTEH JIepKaBu» [6].

Y. 5 ct. 17 Koncturymii BukiiageHa tak, BBaxkae KCVY, mo peanizaiis mpaBa Ha
COIIaJIbHUM 3aXHUCT «OC10, 5Kl mepedyBaroTh Ha clyx01 y 30poiiHux Cunax Ykpainu

Ta 1HIIMX BINCHKOBUX (POPMYBaHHSIX, a TAKOXK WIEHIB TXHIX CiIMel MOTpedye SKICHOTO 1
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€(EeKTUBHOTO 3aKOHOJABUOTO PETYIIOBAHHS Ta 3alpOBaPKEHHS MEXaHI3MiB
3a0e3neyeHHs iX JepaBHOI MATpUMKH». KpiM TOro, «MeTor 3aKOHOJAaBUOTO
perymioBaHHS B I cdepi € Ak ycebidyHe comiambHe  3a0e3TMeYeHHS
BIICHKOBOCITY>KOOBIIIB, SIKE KOMIIEHCYBAaTUME YCTAHOBJIEHI 3aKOHOM OOMEKEHHS Ta
YMOBH CIIy>KOW, BIACTHBI LI KaTeropii rpoMajsiH, Tak 1 MiABUINEHHS MOTHUBAIll
ocoboBoro ckiany 30poitHux Cun YKpaiHu y BUKOHAHHI HUMU TMOKJIAJEHUX HAa HUX
byHKIIM 1mom0 o0opoHU VYKpaiHW, 3aXHCTy 1 CYBEpPEHITETY, TEpPUTOPIAIbHOI
LIJTICHOCTI 1 HEIOTOPKaHHOCTI1».

Busnayaioun JIETITUMHICTH METH BCTaHOBJICHOTO 3aKOHOM OOMEXKEHHS,
Koncruryniiinuii Cyq Ykpainu AiilIoB BUCHOBKY, IO OOpaHM 3aKOHOJABIIEM 3aci0
il JocArHEHHs (Y4acoBe OOMEXEHHsS CTPOKOM Yy JIBa POKH) XOY 1 € pallioHaJIbHO
MOB’SI3aHUM 13 HEIO, OJHAK HE MOKe€ OyTH BH3HAHUM TaKUM, IO € JOMIPHUM JJIsi
JOCSITHCHHSI BCTAHOBJIEHOT METH, OCKUIBKH HE € MMATBEPHKCHHSAM TOTO, IIO
MOTIPIIEHHSI CTaHy 370pOB’sl Ili€l KaTeropii oci0, CIOPUYMHEHE TOpPaHEHHAM
(KOHTY31€10, TPaBMOIO ab0 KaJILTBOM) MiJ Yac ciayk0ou B 30poitHnx Cunnax YkpaiHu,
HE MO’K€ HACTaTH TICIs CIUIMBY BCTAHOBJICHOTO CTPOKY [7]. YCTaHOBIJIEHHS TaKOro
3aKOHOJIaBUOTO OOMEKEHHS € HEBUIIpaBIaHUM 3 OTJSAy TakKoXK Ha Te, IO
3aKOHOJAaBEIlb MaB MOXJIUBICTh OOpaTH JJIsi JAOCSTHEHHS I€l )X METH 3aci0, SKuil
MEHIIl OOTSHKJIMBO 3ayinaB Ou cdepy peanizaiii mpaB BiCHBKOBOCIY>KOOBIIIB Ha
COIJIbHUM 3aXHCT.

Y 3B’SI3Ky 3 aHali30M BHUIIEHA3BAHOTO PINIEHHS Yy CHpaBl  Ba)JIMBO
3aKIIEHTYBaTH yBary Ha okpeMii aymui cyani KoncrutymiiiHoro cyny Ykpainu B.B.
Jlemaka (OyB mdomoBijaueM y 3rajlaHiii cmpaBi), ska € 30DkHOI0. BiH migkpecitoe
OCHOBOTIOJIOX)KHY PpOJb CYAIB B YMOBaX BOEHHOTO CTaHy Ta HENPUIYCTUMICTh
MIPOTUCTABJICHHSI «ITYOIIYHOTO (JIEp>KaBHOTO) 1HTEPECY, BIAMOBIAHIUX KOHCTUTYIIHHIX
IIHHOCTEM, 3 OJHOr0 OOKY, Ta MOBAarv /0 1HAWBIAYaJbHUX IpaB JIOJUHH, 3 1HIIOTO
00Ky», sIK 11e HepiaKo OyBajio B MUPHI YacH.

[lig yac BifiHM HaNOUIBIIE Ma€e BUSBISATHCA COPUUHATTSA TOTO, IO MyOIIYHUN
iHTepec (HampuKian, OOOpOHA, HaIllOHAIbHA Oe3neka, KOMEHIAHTChKa TOJuHa,

OJIOKNOCTH), B SIKOMY aKyMYJIOIOThCS 1HAMBIIyallbHI TpaBa 1 CBOOOIW JIIOJWHH,
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CIpPsIMOBaHE Ha 3aXHUCT HAMOUIBII 3acaJHMYUX MpaB 1 CBOOOJ JIOJUHU — IpaBa Ha
KUTTS, 1X TIMHOCTI 1 cBOOOMM (HANMPUKIAJ, 3aXUCT BiJl JISJIBHOCTI JUBEPCIHHO-
nigpuBHUX Tpym Bopora). Cyaas KOHCTATye, 10 «OOMEXEHHS IMpaB JIIOJAUHU 1] Yac
BIHM € UUIECIPIMOBAaHMMU 1 MACOBUMH, OJHAK OYEBUAHO, II0O B YMOBax
KOHCTUTYIIHHOTO OCOOJMBOTO PEXKHMMY - BOEHHOTO CTaHy — IMIJACTaBH ISl MOTO
BUIIPABAAHHS € IHIIUMU HIXK Y MUPHUN "acy [7].

OTxe, mpaBa JIIOJIMHU B yMOBaX BOEHHOTO CTaHy € OCOOJIMBO BPa3JIMBUMH, a iX
3axXUCT Moxe OyTu yckiannenuM. Bin Konctutymii Ykpainu 10 BiJITOBITHUX 3aKOHIB
Vkpainu nependadaeTbCs MeXaHi3M, IO J03BOJISIE OOMEXKUTH 3AIMCHEHHS MEBHUX
mpaB. OcoOnuBa yBara npu 3aXHCTi MPaB JIOJIMHUA 30CEPEIKYETHCS B PyKax JIepKaBU B
0c001 yrnmoBHOBaKeHUX KOHCTUTYIIIEIO Ta 3aKOHAMH OPTaHiB JIEPKABHO1 BIAIH.

[Iloxo 6amancy Mix MyOJIIYHUM 1HTEPECOM Ta 1HAMBIAYaJbHUMHU NpaBaMu. [1ig
yac PEXKHUMY BOEHHOTO CTaHy TaK 3BaHMI OallaHC TMOBUHEH OyTH MaKCHUMAaJIbHO
30epexeHul, ajke 0OMEKEHHS 3/IIMCHEHHS MEBHUX MpPaB Ta CBOOOJ JOJUHU (IIPaBO
nepecyBaHHs TOIIO) CIPSIMOBaHE Ha 3aXHCT IIPaBa Ha KUTTS, A0 IPUKIATY.

Ha neprxaBy nokiiagaeThcsi HEOOXITHICTh BCTAHOBJICHHSI PalllOHATIBHOTO 3B’ SA3KY
MIK BCTAaHOBJICHUMH OOMEXKEHHSIMU TIpaB 1 CBOOOJ JIOJIMHU Ta 3yCHJUIIMHU JIEPKABU
1010 BEJCHHS BIMHU 1 30pOTHOMY MTPOTUCTOSHHIO YKpaiHU OKYITaHTaM.
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3ABE3IEYEHHS ITPAB CTYJAEHTIB B YMOBAX BIMHU

3 MoYaTKOM BO€HHUX M1 B YKpaiHi CTYACHTH MPOSBUIN HEAOUSKY BUTPUMKY
Ta )ary J0 3HaHb. JlesKl 3HAMIIIM MOKIMBOCTI MPOIOBKUTH HABYAHHS 32 KOPIOHOM,

a JIesK1 3aMIIMINCh HAaBYaTHCh HAa TEPEHAX HAIOI Iep>KaBH.
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OmHUM 13 TPYAHOIIIB, 3 IKUMH 31IITOBXHYJIUCH CTYICHTH, a0ITypIEHTH, @ TAKOXK
BUITYCKHUKU — SK BIIHOBUTHU JOKYMEHTH IPO OCBITY y pa3l iX BTpaTH. AJKe Mij yac
O0O0MOBUX [id, MOJHUINAIOYM CBOI JOMIBKH, 3 METOIO TOIIYKY OE3MEYHIIINX MIiCIb,
OUIBIIICTh JIIOJICH JyMalrTh IIPO JOKYMEHTH B OCTaHHI MOMEHT, a dYepe3 Iie
3aJMIIAIOTHCS B3araii 6e3 Hux, abo 3a0MparoTh HAWBAKIIMBIIIE — MACIIOPTH, CBIIOIITBA
po HapoKeHHs Toio. [IpoTe yacto 3a0yBaroTh MPO HE MEHII BaXKJIMBI — TUTIJIOMH Ta
CB1JIOIITBA PO OCBITY.

OTxe, SKIIO B BTPATHIIM aTECTaT MPO CEPEIHIO OCBITY, 1€ HE 03HAYAE, [0 BaM
MOTPIOHO CMOYATKy pO3IMOBIATH Hamam’ sTh TaOJIUII0 MHOXEHHS uu Bipmn Jleci
VYkpainku. [Iporiec BiATHOBICHHS JUILJIOMIB Ta aT€CTaTiB 3BICHO 1HIIIHM.

S0 BW BTpATWIIM JOKYMEHT PO OCBITY, BaM, 3a MOXJIMBOCTI, HEOOXITHO
3BEPHYTHUCS JI0 3aKJIa/ly OCBITH, KUH el TOKYMEHT BUJAB. SKIO BU 3HAETE CEPir0 Ta
HOMED BJIACHOTO JIOKYMEHTA PO 3arajibHy CEpeHI0, MPOPECIiHO-TEXHIUHY 200 BUILY
OCBITY, BH MAa€T€ MOXJMUBICTb O(MOPMHUTH €JIEKTPOHHUU 3amUT 1 OTPUMATH Ha
€JIEKTPOHHY TMOIITY 1H(OpMAaILil0 IIOA0 JTOKYMEHTa MpPO OCBITY, IO MICTUTHCS B
Peectpi nOKyMEHTIB Mpo OCBITY €AMHOI JE€p>KABHOI €JIEKTPOHHOI 0a3u 3 THUTaHb
ocBiTU. Y PeecTpi MICTAThCS MdaHI Ta BIIOMOCTI MNpPO JOKYMEHTH IPO OCBITY,
BurotosiieHi 3 2000 poky.

B yMoBax Bo€HHOro crtaHy ocoOu, sKi 3100ynm 0a30By cepeaHio ocBiTy (9
KJ1aciB) abo MOBHY 3arajibHy cepeanto ocBiTy (11 kmaciB) B YkpaiHi, ajge He MarOTh Ha
pyKax paHilie OTPUMAHOTO JOKYMEHTa IMpO 3arajibHy CEpeIHIO0 OCBITY Ta HE MalOTh
cepii Ta HOMeEpa IBOTO JOKYMEHTa, MOXXYTh OTpPUMATH BCIO 1H(POpPMAIIO TIPO
nokymeHT 3 Peectpy mokymentiB npo ocBity €/IEBO, 3BepHyBHIMCH 13 3a4BOIO 10
JIEp>KaBHOTO MiANPUEMCTBA «iH(popecypey [4].

BigHoButH  AWIUIOM ~ HABYAJIBHOTO  3aKiaay, SKUH  3HAXOJUTHCA  Ha
HEMIJKOHTPOJIbHIA YKpaiHi TepUTOpii MOMXIMBO 3TiHO 3 MOPSAKOM 3aMOBJIEHHS Ta
BHJIayl JOKYMEHTIB PO BHIINY OCBITY JEpPXKABHOTO 3pa3Kka Ta JOJATKIB JO HHUX
BunyckHukam BH3, po3ramoBanux Ha TUMYacoOBO OKYIOBAaHHUX TEPUTOPIAX YKpaiHw,

3aTtBepkeHUM 28 TpaBHs 2014 poxy Hakazom MOH Ne655. BunyckHuk Moxe
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3BEpHYTHCH 13 3a51B010 10 MOH, 1o sikoi Mae gofaTtu KOIiro TOKyMEHTa, 0 TIOCBiIIye
0co0y, a TaKOX aKaJaeMiuyHy TOBIIKY, UM 3TIKOBY KHUXKKY (3a HasBHOCTI) [2].

OxpeMoro0 TeMOI0, BapTOIO JJII OOTOBOPECHHS, PO3TJISIIAI0YH MpaBa CTYACHTIB B
HOBHUX peaisix Ta yMOBax, € nmocranoBa KaGinery MiHicTpiB, ipuiiHaTa Y )KOBTHI 2022
poky Nell138. Bona mnepenbauae miepeBeNeHHS CTYIEHTIB CTapIIMX KypCIB
YHIBEPCUTETIB Ta MPOPTEXYIHUITUII, 10 3apa3 HABYAOTHCS HA KOHTPAKTI HA HaBUAHHS
3a KOIITH JIEP>KaBHOTO OIOJIKETY.

3rigHO 3 YXBaJCHOIO TTOCTAHOBOIO, HA HAaBYaHHS 32 PaXyHOK JEP)KaBU 3MOXKYTh

IMCPEBCCTUCA:

- CTYJIEHTH, SKI MPOXUBAIOTh HAa TUMYACOBO OKYIIOBaHIM TepuUTOpii, Ha
TEpUTOPIi rpoMaj, 10 PO3TAIlOBaHI B paliOHI MPOBEICHHS BOEHHUX (0OMOBHUX) il
a6o, ski mepeOyBalOTh Yy THUMYACOBiM OKymailii, orodeHi (OJ0KOBaHi) Ha TEpUTOPIT
rpoMaj, 1o CTaHOM Ha 15 >KOBTHS Ta 15 JIOTOTO BIAMOBIIHOTO POKY BKJIFOUEHI 0
MepeiKy, 3aTBEpAKeHOro MiHpeinTerpatiii;

- BHYTPIIIHBO TIEPEMIIICHI 0COOH, SIK1 BUIXaJIH 3 TAKUX TEPUTOPIi;

- JITH 3aru0JIMX YKPAiHChKUX BIMCHKOBOCITY>KOOBIIIB;

- y4aCHUKHU OOMOBUX JIM Ta TXHI JITH;

- 0coOu, 110 OTPUMAJIH 1HBAJIIHICTh BHACIIOK BiliHU, Ta ixHI aiTh [1].

VYpsa 3aTBepauB MEXaHI3M IMEPEBEJEHHS CTYACHTIB Ha MICIS JEp:KaBHOTO
3aMOBJICHHS B 3akijajax (paxoBoi mepenBHINoOi Ta BUIIOi OCBIiTU. Jlo KIHII pOKY Ha
MOKPHUTTS BUTpAT Oy1e BuiIeHO 363 MijbiioHH rpuBeHb [3].

[Topsimok MOMIUPIOETHCS Ha 3akiaau (axoBOi MEPENBHUINOI Ta BHUILOI OCBITH
JIEp>KaBHOI Ta MPUBATHOI (DOPMHU BIACHOCTI, K1 3/IMCHIOIOTH IMIITOTOBKY 3700yBaviB
OCBITH 3a JICp)KaBHUM 3aMOBJICHHSIM. TaKoX Taki CTYJACHTH 3MOXXYTh OTPUMYBAaTH
coumianpHy  crunesairo. IlepeBegennss Oyne  3aiCHIOBaTHCA 32 PaXxyHOK
HEBUKOPUCTAHUX MICIh JEPKABHOTO 3aMoOBIIeHHS y 2022 poili, a TaKOX 332 HAIBHOCTI
BaKaHTHHUX MICI[b. 3a BIJICYTHOCTI OCTaHHIX MOXJIMBE 301IbIIICHHS 00CATY JIePKABHOTO

3amMoBJeHHs [1].
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3a cioBamu mpem’epa Jlenmca IlImurans Bci CTYIeHTH 3 IHX KaTeropiu, sKi
Oynu 3apaxoBaHi Ha KOHTpakT A0 2021 poky BKIIOYHO, 3MOXYTh IMPOJOBXKYBaTH
HABYaHHSI 3a KOIITH JiepkaBH [3].

Otxe, HaBITh HA IUX JBOX MPHUKJIAIAX MU SCHO MPOCITIIKOBYEMO, K JIep>KaBa
aIanTYEThCS 10 HEJIETKUX YMOB ChOTOJICHHS, TIPOIOBKYIOUH 3aXHUIIIATH 1 BIZICTOIOBATH
mpaBa Ta cBOOOJIU CBOIX TPOMAJISH, y TOMY YHCHI i THX, XTO CTBOPIOBATUME HAIIIE

ManOyTHE.
CnucoK BUKOPUCTAHUX JIKePeJI:

1. [ToctanoBa Kabinery MinictpiB Ykpainu Big 8 >xoBTHs 2022 p. Ne 1138:
IIpo 3arBepmxenns [lopsaky Ta yMOB HaJaHHS 3aKjiajiaM BUILOI OCBITH, 10 HAJIEKATh
no cdepu ympaBiiHHA MIHICTEpCTBa OCBITH 1 HayKHd, KOMIIGHCAIlll BUTpaT Ha
MIArOTOBKY (DaxiBIIiB, sIKI HABYAIOTHCS 32 PaXyHOK KOWITIB (D13UYHUX OCIO.

2. Hakaz MOH Big 28.05.2014 Ne 655: Ilpo 3arBepmxenusi Ilopsnaky
3aMOBJICHHSI Ta BHJ1aul JIOKYMEHTIB PO BUIILY OCBITY JEPKABHOTO 3pa3Ka Ta JI0JATKiB
JI0 HUX BUIYCKHUKAM BUIIMX HABUAJbHMUX 3aKJIa/iB, PO3TAIIOBAHUX HA TUMYAacCOBO
OKyTOBaHiil Teputopii Ykpainu, y 2014 porri.

3. ITpomoBa IIpem’ep-minictpa Ykpainu Jlenuca IlImurans nHa 3acimanfi
Ypsany  URL:  https://www.kmu.gov.ua/news/promova-premier-ministra-ukrainy-
denysa-shmyhalia-na-zasidanni-uriadu21102022

4, ITPO € IEBO URL.: https://info.edbo.gov.ua/about/


https://www.kmu.gov.ua/news/promova-premier-ministra-ukrainy-denysa-shmyhalia-na-zasidanni-uriadu21102022
https://www.kmu.gov.ua/news/promova-premier-ministra-ukrainy-denysa-shmyhalia-na-zasidanni-uriadu21102022
https://info.edbo.gov.ua/about/
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Kazanuyk I. /1.,

Kanouoam opuoutdHux Hayk, OOyeHm,

Oooyenm Kagpeopu aoMiHicmpamusHo2o npasa

ma npoyecy ¢axynomemy Nel Xapriecbkoeo
HAYIOHANIbHO20 YHIeepcumemy 6HYmMpIuWHIX Cnpae

JAESKI MIPKYBAHHSA HOAO IMPOBJIEMMU 3ABE3ITEYEHHS I1PAB
JIIOJAUHU I TPOMAJISTHUHA B AISAJIBHOCTI OPI'AHIB
HAIIIOHAJIBHOI NOJIILII I YAC J1II BOEHHOI'O CTAHY

Y cr. 1 3akony VYkpainu «[Ipo mnpaBoBuil pexUM BOEHHOIO CTaHy» BIJ
12.05.2015 p. Ne 1647-1l1 Bka3zaHO, IO BOEHHHWI CTaH - L€ OCOOJIMBUI MPaBOBUM
peXHUM, 10 BBOJAMUTHCS B YKpaiHl ado0 B OKpeMHUX ii MICIEBOCTSIX Yy pa3l 30poiHOi
arpecii 4M 3arpo3u Hamajay, HeEOe3NeKdu Jep:KaBHIM He3aJIeKHOCTI YKpainu, ii
TEpUTOPIATBHINA IIJTICHOCTI Ta nependayae HaJaHHs BIAMOBIIHUM OpraHaM Jep>KaBHOL
BJIaJId, BIACHKOBOMY KOMAaHAYBaHHIO, BIMCHKOBHM aJMIHICTpaIliiM Ta OpraHam
MICIIEBOTO CAaMOBpSIyBaHHS MOBHOBAXEHb, HEOOXIAHUX JUIsl BIABEPHEHHS 3arpo3H,
BijIciul 30poitHOT arpecii Ta 3a0e3MeUeHHs HalllOHAJIIBHOI O0€3MeKH, YCYHEHHS 3arpo3H
HeOe3MeKu Jep KaBHIN HEe3aJIeKHOCTI YKpaiHu, ii TepUTOPiaIbHIN IITTICHOCTI, a TaKOX
THMYacoBE, 3YMOBJICHE 3arpo3010, OOMEXEHHS KOHCTUTYIIWHUX TIpaB 1 CBOOOJ
JIOJWHUA 1 TpPOMaJsSHMHA Ta TMpPaB 1 3aKOHHUX IHTEPECIB IOPUAMYHHUX OCI0 13
3a3HAUYCHHSIM CTpPOKy M1i 1mx oOmexeHb [l1]. VYV Hacmigok 4oro, AisUIbHICTD
MIPaBOOXOPOHHUX OPTaHiB B yMOBaX BOEHHOTO CTaHy TIOJISATAE Yy CIPHUSHHI OpraHam
JEp>KaBHOTO YIIPaBIiHHS B 3a0€3M€UEeHH] MPAaBOMOPSAKY HA MEBHIN TEPUTOPII.

Bapto Bim3zHauutu, 1o BiANOBIAHO 10 1. 3 Yka3y llpesunmenta YkpaiHu Bif
24.04.2022 p. 3a Ne 64/2022 «IIpo BBemeHHS BOEHHOTO CTaHy B YkpaiHi» [2] Ha
nepioJ Ali OPaBOBOrO PEXHUMY BOEHHOIO CTaHy, MOXYTb OOMEXYyBaTUCS
KOHCTUTYIIIHHI TIpaBa 1 CBOOOIM JIOJUHU 1 TPOMAJITHUHA, Tiepen0dadeHi crartssMu 30—
34, 38, 39, 4144, 53 Koncrurymii YkpaiHu. 31 3MICTy UBOTO YKa3y BHILIMBAE
MO>KJIUBICTh BCTAHOBJICHHS Y HOpPMax 3aKOHIB YKpaiHU THMUYAaCOBUX OOMEKEHb IpaBa
Ha HEBTPYYaHHS B OCOOMCTE 1 CIMEWHE >KHTTS, BKJIIOYAIOYM IIpaB, OB S3aHUX 3
00pOOKOI0 MEPCOHAIBHUX JIAHUX.

Kpim toro, ct. 8 3akony Ykpainu «IIpo HamionanbHy mosiiitoy 3aK0HOIaBISIMU

JIOTIOBHEHO YaCTHUHOK YETBEPTOIO, sAKa rependavae, 1o IMmija 4ac Jii BOEHHOTO CTaHy
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MOJIIISA JIl€ 3TIAHO 3 MPU3HAUYEHHSAM Ta CHEenu(iKO0 AISUIBHOCTI 3 YpaxyBaHHSIM THX
oOMexeHb MpaB 1 CBOOO TPOMAJISH, & TAKOXK MPaB 1 3aKOHHUX 1HTEPECIB IOPUANIHUX
oci0, mo BHU3HA4aIOThcs BiAnoBinHO A0 Konctutymii Ykpainu Ta 3akoHy YKpaiHu
«IIpo nmpaBoBuUI PEKUM BOEHHOTO CTAHY.

Crij 3a3HaYMTH, 1110 3 MOMEHTY OOMOBHUX A1l Ha Teputopii Ykpainu HarionansHa
MOJIIIIST JIOKJIAJAa€ CUCTEMHUX 3yCHIIb Yy 3HAUyIIi i1 KOXKHOTO TpOMaJsTHUHA
VYkpainu cnpaBi — 000pOH1 TEPUTOPIATIBHOI IITICHOCTI IepKaBu Bij] 30poitHOi arpecii,
HaJaHH1 AonoMord 30poWHUM cujaM YKpaiHd y TiHIA BIACIYI BOpPOTY, a TaKOX
3a0e3MeUeHH] My0JIIYHOTO MOPSIKY Ta HaJIIHHOT OXOPOHM MpaB 1 CBOOOJ JIOJAUHU
rpOMaJiHUHA BiJ OyAb-sIKUX MOPYIIeHb. AJKE BIAMOBIAHO JO CTATTI 2 3aKOHY
VYkpainu «lIpo Hamonaneny nomimiro» Big 02.07.2015 Ne 565-XI npiopuretHe micue
3aiiMae Take Ba)KJIMBE 3aBJAaHHS SIK HAaJaHHS MOMILEHCHKUX MOCIYT y cdepl 0XOpPOHU
mpaB 1 cBOOO/I JIFOJIMHU, & TAKOXK IHTEPECIB CYCIIJIbCTBA 1 ACPKaBH.

3a Takux OOCTaBHMH aKTyaJbHUM € Tpo0iemMa JOTPUMaHHS IpaB TpPOMaAsSH B
nismbHOCTI HamionanbHoi mominii. Haxkanb, mpakTMuHe BUKOHAHHS IILOTO 3aBJIaHHS,
K 1 peamizaiis AOTPUMAHHS MPUHIMIY 3a0e3MeUeHHs TpaB 1 CBOOOJ TpOMajsH B
TISITBHOCT1 TIOMIIIT Yepe3 3aKOoHOMaBYl 3MIHM OINMUHMIIACS MM 3arpo3oro. Tak, Ha
3aKOHOJIaBUOMY PIBHI OyJlM 3HAYHO PO3IIMPEHI OCHOBHI TMOBHOBA)KEHHS OpPraHiB
HamionanpHoi momirii Ykpainu, Takok BU3HAYEHI JOAATKOBI MiJCTaBH 3aCTOCYBAaHHS
MOMIIENChKUX 3ax0iB. B pamkax ciy»00BOi MisUIBHOCTI TOJIIEHCHKUN, 30Kpema,
BUKOHY€ TTOBHOBAXXEHHS: 1) 31HCHIOE MPEBEHTUBHY Ta MPOQPIIAKTUUYHY ISUTbHICTD,
CIpPsIMOBaHY Ha 3aro0iraHHs] BYNHEHHIO MPABOIIOPYIIEHbB; 2) BXKUBAE 3aXO0/1B 3 METOIO
BUSIBJICHHSI KPUMIHAJIBHUX Ta aJMIHICTPAaTUBHUX MPABONOPYUIEHB; MPUIUHAE iX; 3)
3MIICHIOE MPUOM EKCTPEHUX BUKIIMKIB 32 CKOpOUEeHUM TenehoHHUM HomepoM 102; 4)
B)KMBA€ 3aXOM1B, CIPSIMOBAHUX Ha YCYHEHHS 3arpo3 *KHUTTIO Ta 370pOB’I0 (HI3UYHHX
oci0 1 myOmiyHiii Oe3meni, O BUHUKIMW BHACHIIOK YYUMHEHHS KPHUMIHAJIBHOTO,
aJMIHICTPATUBHOTO MPABOMOPYIIICHHS; 5) 3A1MCHIOE CBOEYAaCHE pearyBaHHS Ha 3asiBU
Ta TIOBIJOMJICHHS TIPO KPUMIHAJIBHI, aJIMIHICTPATUBHI MPaBOIMOPYIIEHHS ab0 MOo/Iii; 6)
JOCTABJISIE 'y BHUIAJKaX 1 TOPSAKY, BHU3HAYCHUX 3aKOHOM, 3aTPpUMaHUX OCi0,
Mi03PIOBAaHUX Y BUMHEHH! KPHUMIHAJIBHOTO MPaBOMOPYIIEHHS, Ta OCI0, sIKI BUMHUIIM
aZMIHICTpaTUBHE TPABOMOPYIIEHHS; 7) BKMUBA€E 3aXOMAIB I 3a0€3MEeUYCHHSI MyOIi9HOT

Oe3MeKu 1 MOpsIIKY Ha BYJIHINSIX, IUIONIAX, y TapKaX, CKBepax, Ha CTaI0HaxX, BOK3aax,
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B aepoIopTax, MOPChbKUX Ta PIUKOBUX MOPTAX, IHIIKUX MyOJIYHUX MICLSX; 8) BKUBAE
BCIX MOJKJIMBHMX 3aXxOJiB JJIi HaJaHHSI JOMEIUYHOI JIOMOMOTM oco0aMm, SKi
MOCTPaXJadl BHACTIIOK KPUMIHAIBHUX YH aAMIHICTPATUBHUX IPABOIOPYILIEHB,
HEITaCHUX BUITJKIB, a TAKOXK 0co0aM, SKi OMUHWIKNCS B CUTYyaIllii, HeOe3MeuHii s
iXHBOTO KUTTS YU 37I0pOB’s; 9) 3MIACHIOE Y BU3HAYEHOMY 3aKOHOJABCTBOM MOPSJIKY
npuiiMaHHs, 30epiraHHs Ta 3HUILECHHS BIIYYEHO1, TOOPOBUIBHO 3/1aHOT 200 3HAMICHOT
BOTHEMNAJBHOI, Ta30B0i, XOJIOAHOI Ta 1HIIOI 30poi, OoenmpumnaciB, HabOIB, BUOYXOBUX
PEUYOBHH Ta MPHUCTPOIB, HAPKOTUYHHUX 3aCO0IB a00 MCUXOTPONMHUX peuoBuH; 10) Oepe
y4acTh BIANOBIZIHO JO IIOBHOBaXXEHb Yy 3a0e3ledeHHl Ta 3J1MCHEHHI 3aXo/IiB
MPaBOBOTO PEXKUMY BOEHHOTO a00 HAJI3BUYAMHOIO CTaHy, 30HHU HaAJ3BHUYANHOL
€KOJIOTIYHOI CUTYyalli y pa3l iX BBEJIECHHs Ha BCId TepuTopii YKpaiHu abo B OKpeMii
MmicueBocti; 11) 3miiicHioe y B3aemoaii 31 30poitHumu Cunamu  YKpaiHu,
HanionansHoto reapaiero Ykpainu, [lep:kaBHOIO MPUKOPIOHHOKO CIYKO0010 YKpaiHu,
Jlep>kaBHOIO CIIEIliaIbHOIO0 CIyk0010 TpaHcnopty, Ciyx0orw Oe3neku YKpaiHu
00poTHOY 3 JHUBEPCIHHO-PO3BIIYBAILBHUMHU CHJIaMU arpecopa (MPOTMBHUKA) Ta HE
nepea0aueHUMHU 3aKOHaMU Y KpaiHd BOEHI30BaHUMHU a00 30poiiHuMU (HOPMYBAHHSIMU;
12) y Mexax BH3HAUEHO! 3aKOHOJaBCTBOM KOMIIETEHIIIT 3/I1MCHIOE pPO3MIHYBaHHS, 1110
Ma€ ONEpPAaTUBHUM XapakTep, y YaCTHUHI BUSIBICHHS, 3HEIIKOJKEHHS Ta 3HUIICHHSA
BHOYXOHEOC3MEUHNX TMPEAMETIB, MO0 SKUX € IIJICTABM BBaXKaTH, IO BOHH €
nmpeaMeTaMH, 3HapsAIIIMH  4Yd  3aco0aMHM  BYMHEHHS  aJMIHICTpaTUBHHX  a0o
KPUMIHAJIbHUX MPABOMOPYIeHb; 13) 3MilCHIOE aMIHICTPATUBHUN HATJISA] BIATIOBIIHO
710 3aKoHy Ta iHmi [3].

IIpu upomy, HarioHanbHa mMoOiLisl, 3AIMCHIOIOUMA TPABOOXOPOHHY (YHKIIIIO
JIep’KaBM, BUKOPUCTOBYE JIBa OCHOBHI METOAM ypETyJIOBaHHS COIIaIbHUX BiJIHOCHH:
MEpEeKOHaHHsI 1 MPUMYC, OJHHUM 13 CKJIAJOBUX OCTAaHHBOTO € aJMIHICTpaTUBHE
MpUNUHEHHS. MeTo/| MepeKOHaHHS B OCHOBHOMY peali3yeTbes y (HopMi 31HCHEHHS
pO3’SICHIOBAIbHOI pOOOTH Cepell HACEJCHHS, HANpUKIaA, SIK [IATH Yy BHIAJKY
3HAXO/KCHHSI Y MICII TTPOKMBAaHHS BHUOYXOBHUX mpuiamiB. Kpim Toro, mepexoHaHHS
nepenbdavae q0OpOBIIFHE BUKOHAHHS MPABOBUX BUMOT TOJIIIEHCHKOTO, HEOMYIIEHHS
MPOSIBIB AHTUTPOMAICHKOT MOBEAIHKH.

Y cBoOw uepry, aaMiHICTPAaTUBHHM MPUMYC — II€ TaKUd METOJ COIaJbHOTO

PETYJIIOBaHHS BITHOCHH, 3a SKOTO BiJl IMEH1 JEp>KaBH 3/IIMCHIOETHCS 30BHINIHIN BILTUB
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Ha TIOBEJIIHKY 0COOM B Me)Kax 3aKOHOJIaBCTBA, 110 IPYHTYETHCS Ha BIAIHUX MPUIHCAX,
cwii. Bapto Haromocutu, mo s MOMILEUCHKOI AISUIBHOCTI BUKOPUCTAHHS CHJIM UM
CHeIiaJbHUuX MOBHOBAXKEHb, TOOTO MPUMYCY, € 000B’ I3KOBOIO, CHCTEMOYTBOPIOIOYOIO
03HaKoIo [4, c. 268]. 3axoau aIMIHICTPATUBHOTO MPUMTUHEHHS € HAMYUCIICHHIIITUMH 3
yCiX aJMIHICTPAaTUBHO-TIPUMYCOBUX 3aXOJlIB, SIKI 3aCTOCOBYIOThCS MOJilicr0. BoHu
XapaKTEpU3yIOThCS HAcaMIIepe]] THM, IO iX 3aCTOCYBaHHS CIIPUUYUHSETHCS PEATbHOIO
IPOTHUIPABHOIO (B TOMY YHCI 00’ €KTUBHO MPOTUIIPABHOIO) CUTYAIIIEIO 1 TOYNHAETHCS
B MOMEHT, KOJM BOHA JOCSrja IEBHOTO PO3BUTKY, TOOTO KOJU BUKOPUCTAHHS
3amo0KHUX 3aXOJIB CTae BkKe HeePeKTUBHUM ab0 il 30BCIM MapHUM. 3axoju
aJMIHICTPAaTUBHOTO TPUIIMHEHHS HE BIJIBEPTAIOTh, a OE3MOCEPEHbO MPUITUHSIOTH
HasiBHI NPaBOMOPYILIEHHA a00 00’€KTUBHO MPOTUIPABHI AISHHSA, CTBOPIOIOTH YMOBU
JUIsl BCTAHOBJICHHSI OCOOM MOPYLIHUKA, 3’SICyBaHHS OOCTaBMH CIIPaBU 1 pPeasbHOI
MOXJIMBOCTI  JJIi  TMOAAIBIIOTO  3aCTOCYBaHHS 10  TOPYIIHWUKAa  3aXOiB
aJMIHICTPAaTUBHOIO a00 I1HIIOTO BILIUBY. [X momiisroTH Ha IBa BHAM: 3arajbHi Ta
cneqianbHl. Jlo 3aXOIB 3araJlbHOrO0 XapakTepy BIJHOCSHTh: BHMOTa MPUIUHUTH
MPOTUIIPABHY MOBEIHKY, TPHUBIJ, JOCTABICHHS MPABOMOPYIIHUKA IO BTy MOJIIIIT,
aMIHICTpAaTHUBHE 3aTpUMaHHs, OCOOMCTHH Oy, oryisd peded Ta iHmi. J[o 3axomiB
CHEIIaJbHOTO  XapakTepy CIiJ BIJHECTH: 3acTOCYyBaHHS (DI3UYHOTO  BIUIWBY,
3aCTOCYBaHHS CHEIlaTbHUX 3ac001B, 3aCTOCYBaHHS BOrHemaibHOi 30poi [4, c. 275-
277]. Ix HOpMaTUBHE perymoBaHHsS BU3HAYEHO y CT.CT. 44-46 3akony Ykpainu «IIpo
HalllOHAJIBHY MOMiIio» [3]. | BUKOPUCTOBYIOTHCSI BOHM JIMINE Y KpalHIX BHIAJKax,
OCKIJIbKH 3HA4HO OOMEKYIOTh ITpaBa Ta CBOOOM 0COOM Ta rpOMaJisHHUHA |5, c. 67].
[IpoTe, came npu 3aCTOCYBaHHI MPEBEHTUBHUX MOJIEUCHKUX 3aXO0/IIB Ta 3aXO0/I1B
MpPUMYCY 4YacTille 3a BCE MOJIUEHChKI JOMYCKAaIOTh MOPYIICHHS NpaB 1 3aKOHHHUX
IHTepeCIB JIIOJUHUA 1 TpoMaJsHUHA. He Ha KOpPUCTh 1IbOMY BHECEHI 3aKOHOJIaBISIMU
nonoBHeHHs y 3akoH Ykpainu «IIpo Harmionanbny nomnimito» - ct. 90-1, 3rigHo 3 sSIKOIO
Mg Yac Mii BOEHHOTO CTaHy TPOMAICHKUM KOHTPOJIb 3a MJISUIBHICTIO TOJMIIIT He
3nifcHIoeThes [3]. ToOTO mig yac BOEHHOTO CTaHy HE MOKe OyTH PIUHOTO 3BITY MPO
JISUTBHICT TOJIIIT; MPUAHATTS PE30JIIOIT HEAOBIpU KEPIBHUKAM TOJIIIIT; 3yCTpiuei 3
OpraHaMM MICIIEBOTO CAMOBPSIyBaHHS Ta HACEJICHHSM; 3aJIy4€HHS TPOMAaJICHKOCTI J10
po3mIIsy CcKapr Ha [ii 4m Oe3misuThbHICTH momineichknx. Ha mymky O6aratbox

MPABO3aXMCHUKIB BIICYTHICTb T'POMAJCHKOTO KOHTPOJIO HE TUIBKU HE CIpUsIE
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HAJIEeXKHIN peami3alii rpoMaasHaMy CBOIX IpaB 1 3aKOHHUX IHTEPECIB, ajie ¥ 1 cama
MO TO30aBIsSETHCS BAXKIMBOIO 3aco0y KOHTPOIIO 3a 3aKOHHICTIO il i
MpAaIiBHUKIB, TIOKPAIICHHS MOIIEHCHKOI MiSIIbHOCTI. AJDKE 3HAHHS TMpalliBHUKAMU
HarionaneHoi modilii OCHOBHUX MpaB 1 cBOOO TPOMAJIsH Ta MOPSAKY iX peanizarii,
CUCTEMAaTUYHUN KOHTPOJIb 3 OOKY IpOMAaJIChKOCTI 3a 3aKOHHICTIO Ji{ MOl Ja€ iM
3MOTy KOKHOMY MOJIIEHCEKOMY MPAaBHIIBHO OPIEHTYBATUCS B MOPAJIKY 3aCTOCYBaHHS
3aX0/1B IEPEKOHAHHS Ta MPUMYCY IIOJ0 KOKHOTO OKPEMOT0 TpOMaJIsTHUHA.

Takum YWMHOM, B yMOBaxX €BpOIHTETrpaliiHUX TMPOIECIB PO3BUTKY JIE€pIKABU
IIJTKOM 3pO3yMLJIO, IO AisIbHICTh HalioHansHOT momiiii Oyay€eThesl Ta 3A1MCHIOETHCS
3a MPUHIUIIOM JIOTPUMAaHHS MpaB JIOJWHU, SIKUM B CBOIO YEpry Iependadaerbcs Ta
perymoeThess KoHcTUTyII€I0, 3aKOHaMH YKpaiHUd Ta BigoMuuMmu aktamu. Ciij TaKoxK
BpaxOBYBAaTH, 110 HAJICKHUN CTaH 3a0e3MeUYeHHs paB 1 CBOOO/ JIOJAUHU B JISUIBHOCTI
HanionaneHOi moutimii B yMOBax ChOTOJEHHS 3yMOBJIEHI CHEHU(PIYHUMU YMOBaMHU
HECEHHsSI CIIy’)KOM Ta CaMHM TPAaBOBUM PEKUMOM BOEHHOTO CTaHy, II0 BHMAarae
OTIEPAaTUBHOTO pearyBaHHs Ha TOPYIICHHS HOPM YMHHOTO 3aKOHOJABCTBA, YITKOTO
BU3HAYCHHS W BUKOHAHHS TMOBHOBAKEHb y MeXaxX BHU3HAUYCHHUX 3aKOHOM BHUMOT 1
MOPSIIKY, BIIHOBJIEHHS TPOMAJICHKOT'O KOHTPOJIO 32 3aKOHHICTIO /1M MOTIIEHCHKUX.
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KOJIEKTUBHUM JOT'OBIP Y CUCTEMI MEHEJ[)KMEHTY
HIAIMPUEMCTBA

VkpaiHa, sika oOpajia CBOIM CTpaTeriyHMM KypCOM €BPOIHTErpalliio, Mae
JOKJIACTH MAaKCHUMaJIbHO 3yCHJIb 3aJUlsl BHUKOHAHHS B3SATUX 3000B’S3aHb 100
MTOCUJICHHS CIIBpOOITHUIITBA 3a 11 3a0€3MeUeHHS T1HOT Mpalli, MOJITUKH 3aiHITOCTI,
Oe3MeYHNX Ta 3JI0POBUX YMOB IMpaili, COLIAIBHOTO MIiaJIOTy, COLIAJIBHOTO 3aXHUCTY,
TeH/IEPHOT PIBHOCTI Ta HEAUCKPUMIHAIIII. 3a TaKMX YMOB 3POCTA€ POJIb KOJEKTUBHUX
YIroJl 1 IOTOBOPIB, SIKI € OJIHUM 13 3ac001B peasizallii ux 3000B’43aHb Ta CHPUSIOTH
BCTAHOBJICHHIO 0OallaHCy 1HTEpECIB MK HallMaHUMU MPALIBHUKAMHU 1 pOOOTOAABLSMHU.
ToMy mnUTaHHIO YAOCKOHAJICHHS KOJEKTHBHO-IOTOBIPHOTO PETYJIOBAHHS —TMpalli
MOBMHHA NPUAUIATACA HaJeXHa yBara 3 OOKYy COIlaJdbHUX MapTHEPIB, HAPOIAHHUX
JIENyTaTiB, HAYKOBIIIB TOIIIO.

Hapasi ykinacTu KOJIEKTUBHHI JIOTOBIp MOXKHA HE JIUIIE B IOPUIUIHUX 0CO0aX,
ajne 1 y pizuaHuX 0ci6-poOOTOABIIIB, 110 LIJIKOM BIAMOBIa€ BUMOTaM €BpOMNeHChKOl
comiayibHOI XapTii (MeperyisiHyToi), BIAMOBIAHO JO fAKOI yCi TpaIliBHUKA Ta
po0OOTO/IaBIll MalOTh MpPaBO Ha YKJIAJACHHS KOJEKTUBHHUX JoroBopiB [1]. ToOto mis

PaBOMIPHOCTI YKJIaJIaHHS KOJEKTHMBHOI'O JIOTOBOPY HEOOXIJHO MaTH ABI HOPHUANYHI
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O3HaKHW: craryc poboromaBus (opuaudHa abo ¢dizuyHa ocoba) Ta BUKOPUCTAHHS
HalMaHOi1 TIparfi.

KonextuBHUMII 1OTOBIp € cChOpaBai BaKIWBUM MPABOBUM JOKYMEHTOM 3
JNEKUTbKOM TIpUYuH: 1) BIH NOpUAMAETbCS COUTBHO TMpalliBHUKAMU 1 iXHIMH
Mpe/CTaBHUKAMU, 3 OJHIET CTOPOHHU, Ta poOoTojaBleM ab0 MOro YMmOBHOBa)KEHUM
OpraHoM, 3 1HIIIOT CTOPOHHU; 2) PETYJIIOE€ TPYIO0BI, COlllaJIbHI, EKOHOMIYHI BIJIHOCUHH Ha
JIOKaJIbHOMY piBHI; 3) y3roJKy€e IHTEPECH CTOPIH COLiaJbHOrO miajnory. Bimrak
BAJKJIUBICTh KOJIEKTUBHOTO JJOTOBOPY BU3HAYAETHCS KOO MPU3HAYCHHIM ((QYHKLISIMHM )
1 TIOPAJIKOM MOTO MPUUHATTSA, MIJ Yac SIKOTO OE3MOCEPEe/IHI0 Yy4acTh OepyTh BIacHE
MpaliBHUKHU.

Ha namry nymKy, 3Ha4€HHS KOJIEKTUBHOTO JOTOBOPY Y CHUCTEMI MEHEKMEHTY
MIIITPUEMCTBA MOKHA PO3KPUTHU UISIXOM BUCBITJICHHS HOT0 QPYHKITIH, TOOTO HANpsIMiB
BILUIMBY Ha TPY/OBI, COIlIaJIbHI, EKOHOMIYHI BIJIHOCUHM Ta HA IHTEpECH pOOOTOIABIIIB 1
MpaliBHUKIB. Y IbOMYy KOHTEKCTI moautsieMo ayMky O. ®. MenpHHYYK 100
BUKOHAHHS  KOJIGKTUBHUM  JIOTOBOPOM  3aXMCHOI, PEryJsTUBHOI, COLIaJIbHOI,
iH(pOopMaIiiiHOI, BUXOBHOI (YHKI[lI KOJEKTUBHOTO JIOTOBOPY, a TaKOX (QYHKI1
COITiaJILHOTO MapTHEpCTBa [2, ¢.366].

BOauaeThcs, 1m0 AB1 nepini (QyHKI[T € BIACHE IOPUIUYHUMU, SIKI MpUTaMaHHI
MpaBy 3arajioM sIK COILIAJIBHOMY PETyJATOpPY, Ta 30KpeMa i KOJEKTUBHOMY JOTOBOPY
K TPaBOBOMY 3ac00y (HOpMATHBHOMY JOKYMEHTOBI). [HIm (yHKIT KOJEKTUBHOTO
JOTOBOPY BUKOHYIOTh MIKIUCHUIUTIHAPHY POJIb, aJIe € HE MEHII BaXJIMBUMH, JI0 TOTO
K, BOHM HEBHUYEPIHI. 3yMUHUMOCS HAa PO3KPUTTI 3MICTY 3aXHUCHOI 1 peryiasiTUBHOI
GYHKIIIH Ta 3aMpOMIOHYEMO 10 PO3MIISALY 1€ OAHY 3 HUX — CTUMYJTIOIOYY.

BBakaeMo, 110 3axucHa POJb KOJEKTUBHOTO TOTOBOPY BHPAKAETHCS UeEpes3
3aKpITUICHHS Y JIOKYMEHTI HM3KH TIOJOKEHb IIOJ0 3aXHUCTy Ta OXOPOHHU IIpaB
MpAaIiBHUKIB. Y I[bOMY aCIEKTI BaXJIMBOIO € 3a00pOHA BKIIFOUEHHS JI0 KOJIEKTUBHOIO
JIOTOBOPY TIOJIOKEHb, SIKI MOTIPITYIOThH CTAHOBUIIE MPAIIBHUKIB, TOPIBHSHO 13 YHHHUM
3aKOHO/JABCTBOM 1 KOJEKTUBHUMH yrojamu. Taki yMOBH BU3HAIOTHCS HEAIMCHHUMHU.
3axucHa (yHKINS BUPAXKAEThCS IE M y TOMy, IO JOTOBIp Iepeadayae rapaHTii 1

KOMIIEHCAIIll Y4aCHUKaM KOJEKTUBHUX MEPEroBopiB. Y HbOMY BMILIYIOThCS 3aXUCHI
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HOPMU WIOJI0 HE3aKOHHOTO 3BUIBHEHHS MpPAalliBHUKIB, 3aKPIIUIEHHS MOBHOBAXEHb
npoCiaKoBOi oprasizalii m00 3aXHCTy MpaB Ta IHTEPECIB MPALIOIOYNX, OXOPOHH
mpaili, BCTAHOBJICHHA IOPUIUYHOI BIANOBIIAIBFHOCTI CTOPIH 3a HEMPaBOMIPHY
MOBEAIHKY TOINO. 3aKOHOJABElb HENI0JIaBHO BHIC 10 cT. 7 3akoHy Ykpainu «IIpo
KOJIEKTUBHI IOTOBOPH 1 yroam» [3, c¢T. 7] moloKeHHS Mpo 3anmo0iranHs, IPOTUIII0 Ta
MPUITMHEHHS MOOIHTY (IIbKYBaHHS ), YUM IMOCHJIUB HOTO 3aXHUCHY POJIb.

He meHm BaxxJIMBOIO (PYHKIIIEIO KOJIEKTUBHOIO JOTOBOPY € PEryJsiTUBHA, sIKa
peani3yeThCsl MUITXOM BCTAHOBJIEHHS B3a€MHHMX 3000B’s3aHb CTOpIH. BukoHyrouwm fi,
KOJIEKTUBHI  JIOTOBOPH  «IIJIBUIYIOTh  TPYJAOBI TapaHTii JUisi  MpalliBHUKIB,
KOHKPETH3yIOTh TMPaBOBI HOPMH, 3aMOBHIOIOTH MPOTAIMHU Y  TPYIAOBOMY
3aKOHOJABCTBI»[2, c. 367]. MiHIMalIbHUI TEpeiK MOJOXKEHb, SIKI MOXYTh OYyTH
3MICTOM KOJIEKTUBHOTO JOrOBOpPY BH3HaueHO y cT. 7 3akoHy Ykpainu «llpo
KOJIEKTUBHI JJOrOBOpH 1 yroan». He Baarounch 10 UTYBaHHS L€l CTaTTl, BKAXKEMO Ha
BAKJIMBICTh BU3HAYEHHS Ha PiBHI 0a30BOr0 3aKOHY OOOB’SI3KOBOTO MEPEIIIKY MUTaHb,
AKI MOXYTh OyTH NpEeIMETOM IPaBOBOrO PETYIIOBAHHS Ha JIOKAJIBHOMY pIBHI.
BBaxkaeMo 3a JOLUTBHE PO3IIMPHUTH 3MICT KOJEKTHBHOTO JIOTOBOPY TaKWMHU
BAXJIMBUMH TOJOXEHHSIMH, SIK CTBOPEHHS HAaJEXKHOIO BHUPOOHUYOIrO MOOYTY,
BpETYJIIOBaHHS Ha JIOKAJIbHOMY PIBHI YMOB Ipaii oci0 3 1HBaNiIHICTIO, MPOQeciiHOl
MIATOTOBKY TMPAIIBHUKIB 1 MIJABUIIEHHS 1X KBamidikarlii, 3a00pOHH TUCKPUMIHAIIT Y
cdepi mpaii.

VY cuctemMi MEHEKMEHTY MIAIPUEMCTBA KOJEKTUBHUIN JOTOBIP BUKOHYE 1€ i
MOTHBAIIHY QYHKIIO. AJDKE «CHCTeMa KOJEKTHBHO-IOTOBIPHOTO PETYIIIOBAaHHS
mpaii CTBOPIOE BIANMOBIJHI MOJIMBOCTI 1 CTUMYJW JJIsl HpauniBHUKIB» [4, c. 95].
Oco06nMBe 3Ha4YE€HHS Y 1IbOMY CEHC1 Ma€ BCTAHOBJICHHS T1IHOI OIJIATH Tpalll HUISIXOM
BCTAHOBJICHHSI PI3HOTO POJy HAaa0aBOK, JOIUIAT, KOMIIEHCAIlIA, MIBI 1 TapaHTIM.
[lepeBara KOJIEKTUBHOTO PETYJIIOBAHHS TPYIOBUX BiTHOCHH BUPAKAETHCS Y TOMY, IO
JIOKAJIbHUN aKT, MEepeayciM, Omepye MO3UTHUBHHUMH METOJAaMHU BIUIUBY: B HBOMY
NepeBakalOTh HOPMHU, SIK1 Ilepe10avyaroTh CTUMYJIM Ta 3a0XOUEHHS.

[Toromxkyemocss 3 aymkoro Bomkopoi JI. O., 1m0 OJHUM 13 MEXaHI3MiB, SIKUM

3a0e3mneyye peani3aliio cTpaTerii miABUIICHHS 1HHOBALIIHOI aKTUBHOCTI IEPCOHAITY €
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KOJIEKTUBHUM J10TOBIp. [TokpammTu cutyaitito y chepi MOTUBAILIIITHOTO MEHEKMEHTY
MO’KHA 32 paxyHOK BIPOBA/KEHHS BUHATOPOJ], ONTHUMIi3allii yMOB Mpalli, MOJIMIIECHHS
MICUXOJIOTIYHOTO  KJIIMaTy, MiJrOTOBKH, MEPEMmiArOTOBKA TPYIOBHUX PECYPCIB,
(iHaHCYBaHHS HaBYaHHs, BIPOBA/HKEHHS HOBHUX NPOrpecHUBHUX (opM (KOYUHHT,
MPOBE/ICHHS TPEHIHTIB, KOHCYJIbTYBaHH) [5, ¢.74-76].

VY cydacHOMY MOTHBAILITHOMY MEHEIKMEHTI BU3HAYaJbHY pOJIb BIIIIPaIOTh
MaTrepialibHl Ta MOpajbHI 3a0XOYEHHS, COIllaJIbHI TapaHTii, CTpaxyBaHHsI, MUIBIOBE
KpEAUTYBaHHS, TOMY JOLUIBHO BKIIOYATH B KOJEKTUBHUN JOTOBIp BCi acCHEKTH
MOTHBAI[IHHOTO  MEHEKMEHTY, 1[0 CHPUATHUME IIIJBUIICHHIO €(EeKTUBHOCTI
BUKOPUCTAaHHA TPYJIOBUX PECYPCIB, MPOJAYKTHUBHOCTI Ipall, 1 3arajioM MOKPAIIUTh BCl
MOKA3HUKU JISJILHOCTI MiANPUEMCTBA [6].

OTXe, KOJIEKTUBHUIA JIOTOBIP y CHUCTEMI MEHEKMEHTY MIIIPUEMCTBA BiIIrpae
KIFOYOBY pPOJb Ta BUKOHYE HH3KY (YHKIH: 3aXUCHY, PETYJIATHBHY, COLIaJbHY,
iH(dOopMaIliiiHy, BUXOBHY, COIIaJIbHOTO MapTHEPCTBA, CTUMYIIOIOYY Ta iH. Bci BoHU
BUKOHYIOTh BXXJIUBY POJIb 1 € HEBHUEPITHUMHU.

[nsxom peanizaiii MOJIOKEHb KOJEKTUBHOIO JIOTOBOPY Ha MIiANPUEMCTBI
mpary, 3a0e3neuyerbcsi OanaHC IHTEPECIB MpaliBHUKIB 1 poOOTOAABLIB, 3arajioM
M1BUIYETHCS €PEKTUBHICTH B3aEMO/I1T MTPEACTABHUKIB CTOPIH COIIAJIbHOTO JI1aJIOTy.
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Hayionanvnoi akademii npasosux nayk Yxpainu

I3HOBY 1O IMTAHHS «<3AOYHOI'O» OBPAHHSA 10 OCObBU
3ANIOBIXKHOTI'O 3AXOAY Y BUTJIAAI TPUMAHHA IT1JI BAPTOIO
(4. 6 CT. 193 KIIK YKPATHH)

[TutanHa oOpaHHS 3aMOO1KHOTO 3aX0/y y BUIJISIAI TPUMAHHS Tij] BapTOIO 3a
BIJICYTHOCTI TiJI03PIOBAHOT0, OOBMHYBAaY€HOTO HEOJHOPA30BO CTABAIM MPEIMETOM
HayKOBUX AHUCKycid. Haramaemo, mo BigmoBimHo 10 4. 6 cT. 193 KIIK VYkpainu
oOpaHHsl 3amO0KHOrO 3axO0Jly Y BHUIVISIAI TPUMAHHS MiJ BapTOI 3a BIACYTHOCTI
MiJ03PIOBAHOT0, OOBHHYBAYCHOTO MOJKJIMBO JIMINIE Yy pa3i JOBEJACHHS IMPOKYpOPOM
HasIBHOCTI TiJCTaB, nependadeHnx crarreio 177 mporo Komekcy, a Takok HasBHOCTI
JOCTaTHIX MIACTAaB BBaXkaTH, IO TiJ03pIOBaHU, OOBHHYBaue€HMM BHixaB Ta/a0o
nepebyBae Ha THMYAcOBO OKYMOBaHIA TepuTopli YKpaiHH, TEepUTOpii JepiKaBH,
Bu3HaHO1 BepxoBHow Panoro Ykpainu nepxaBoro-arpecopoM, Ta/abo OroJIONIeHUH y
MDKHApOJIHUN pO3MTyK. TakuM YMHOM OJIHIEI0 3 BUMOT «3a0YHOT0» OOpaHHS A0 0co0U
3amo01KHOTO 3aX0/1y € OTOJIONICHHS TaKoi 0COOU y MIXKHAPOIHUHN PO3IIYK.

BoaHouac MOHATTS «MIXHApPOJHUN PO3IIYK» HA ChOTOJHI HE 3HAMIILIO CBOTO
HOPMATUBHOTO BH3HAYEHHS Yy HAI[lOHAIBHOMY KpPHUMIHAJIIBHOMY TIPOLIECYaTbHOMY

3akoHonaBcTBl. AHi yuHHUI KIIK Vkpainu, ani 3akon Ykpainu «IIpo omepatuBHO-
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PO3IIYKOBY [ISUIBHICTB» HE MICTATh IOJOXKEHb, SIKI O perjaMeHTYBaIM MOPSI0K
OTOJIOIIEHHSI 0COOM Y MI>KHAPOIHUM PO3IIYK Ta 3A1HCHEHHS] MI>KHAPOTHOTO PO3IIYKY.
Taka mnpoOUTPHICTP YWHHOTO KPUMIHAJIBHOTO MPOIECYaTbHOTO 3aKOHOAABCTBA
VYkpainu Npu3BOAUTH /0 HEOJAHAKOBOTO PO3YMIHHS MPaKTUYHUMHU MpalliBHUKAMU
MPAaBOOXOPOHHUX 1 CYAOBUX OpraHiB 3a3HA4YeHUX MHTaHb Ta HEOJIHAKOBOTO
(dhopMyBaHHS MPABO3aCTOCOBHOI MPAKTUKH, HACTIJAKOM YOrO0 € TMOPYUIECHHS MpaB,
cBOOOJ 1 B3aKOHHHUX IHTepeciB 0ci0, 40 SKUX 3aCTOCOBYETHCA IPOIEAypa
MIKHapOJIHOTO po3uIyKy [1, c. 254]. 3okpema, aHalli3 Cy/10BOi MPAKTUKHU CBITYUTH PO
HasBHICTh IIOHANIMEHILE TPbOX MIAXOAIB JI0 BU3HAUYEHHS MOMEHTY 3 SIKOTO 0c00a
BBAXKAETHCS TAKOIO, IIO0 OTOJIONIEHA Y MDKHApOAHUN po3iryk. Tak, BIAMOBIAHO 0
MEPIIOTO MAXOAy 0co0a BBaXAEThCS OTOJOMICHOID y MIKHAPOJHUN PpO3IIYK 3
MOMEHTY BUHECEHHSI BI/IMOBIIHOT MIOCTAHOBH, JIPYTUi MiAX1] epeadadyae BUSHAUYCHHS
MOMEHTY OTOJIOLIEHHSI 0COOM y MIKHAPOJHHMM PO3IIYK BIJIMOBIIHO O CHPSIMyBaHHS
opraHamu J0CyAoBoro posciigyBaHHs 3anuTiB Ao HIIb Intepmony B VYkpaiui, Ta
TpPEeTid MiAXi TIPYHTYETbCS HA TOMY, IO OCO0a BBAXKAETHCS OrOJIOUIEHOIO Y
MDKHApOJHUNA PO3UIYK 3 MOMEHTY MyOJiKalli YEepBOHOIO OMOBINIEHHS KaHaJaMu
[HTepnomny.

[TigkpecnmuMo, 10 Ha CHOTOJHI €IUHUM HOPMATHBHO-TIPABOBHM aKTOM, SIKUI
periJaMeHTye THUTaHHS MIDKHApOJHOTO pO3MIyKy, € IHCTpyKuiss nOpo HOpsSAOK
BUKOPUCTAHHA TIPABOOXOPOHHUMHU OpraHamMu YKpaiHnd 1HGOpMaIiitHOI cucTteMu
MixHapoHo1 oprasizaiii KpuMmiHaiabHOI momiuii — [HTeprnon (mami — I[HCTpykKIis),
3T1HO 3 KOO PIIIEHHS MPO OrOJIOIIEHHS 0COOM y MIKHAPOJAHUN PO3IIYK Ha MiACTaBi
sanuty HIIb Intepnony B VYkpaini mnpuiiMae nume ['‘eHepanbHui cekpeTapiat
[aTepnony [2] nuisixom myOJikallii KapTKa OMOBIIICHHS YEPBOHOTO KOJILODPY.

3ayBakuMo, M0 s 3anuTy myoOmikamii ['eHepanmbHHM  cekperapiaToMm
[HTEepriony 4YepBOHOrO OMNOBIIIEHHS MPABOOXOPOHHUN oOpraH YKpaiHM HaACHIIae
VIOBHOBRXEHOMY Mipo3AuTy (opmynsap s 3anuty myOJikaiii  4epBOHOTO
OTIOBINICHHSI, & TAaKOX TaKy 1H(GOpPMAIII0 Ta JOKYMEHTH: ... 3AGIpeHy KONilo yXeaiu
Ci04020 cY00i NPo 0OPAHHA 3AN00INHCHO2O 3AX00Y Y BULHA0T MPUMAHHS NIO 8APMOIO

(kypcie naw — J[.K.) (y ToOMy 4HCIi B IepeKiail Ha OHYy 3 pobouux MoB [HTepmoy)



153

Ha CTajii JOCYJOBOTO PO3CIiAyBaHHS [2]. AHAJOTIYHI TMOJOKEHHS MICTATBCS U Yy
[TpaBuiax o6pobku manux Iatepnonom (INTERPOL's rules of the processing data)
[3].

Tok, HAIBHOIO € KOJI31sl MK HOpMaMu, IO PEryJIIOIOTh MOPSIOK MyOJiKarii
YepBOHOTO OMOBIMICHHS IIOJI0 0COOU (OTOJIOMIEHHSI 0COOM Y MIKHAPOIHHUMA PO3IIYK),
ta 4. 6 c1. 193 KIIK, ajpke Mi>kKHapoaHUN PO3IIYK Ta OOpaHHS 3aM001KHOTO 3aX01y Y
BUTJISIZII TPUMaHHS IMiJ1 BapTOI 3a BIJACYTHOCTI MiO3PIOBAHOTO € HEOOX1THUMHU
yMOBaMHU OJHE JJsi OAHOro. BogHouac He3BakalouW Ha YHUCENbHI 3ayBa)K€HHS
HAayKOBIIIB Ta TPAKTUKIB 3 IOTO MPUBOJY ICHYIOYM TPOOJEMHI MUTaHHS
HOPMAaTHBHOI'O PETYJIOBaHHS OOpaHHs 3amo01HOT0 3aX0y 3a BIACYTHOCTI 0OCOOM HE
3HAWIIUTA CBOTO 3aKOHOJIaBUOTO BHPIIICHHS, HE JUBJISIYMCH HA YMCEIbHI 3aKOHOIABYI
1HII[1aTUBH.

VY 1IbOMY KOHTEKCTI, BapTO BIIMITUTH MPOEKT 3akoHy Ykpainu «IIpo BHeceHHs
3MiH 0 KpuMiHaNbHOIO NpolecyanbHOro KOJEKCY YKpaiHU Ta 1HIIMX 3aKOHOJABUMX
aKkTiB YKpaiHM MO0 MIKHAPOAHOrO CHIBPOOITHUIITBA TiJ] Yac KPUMIHAJIBHOTO
npoBajikeHHs» Big 15.09.2022 p. Ne 8038 (mami — npoekT 3akoHy). OCTaHHIM cepef
iHImoro mpomnonyerbest gomoBHUTH — cT. 281 KIIK VYkpainu BuaoMm posmyky —
MDKHapOJIHUW po3umyk. KpiM TOro, aBropamMu NpOEKTY 3aKOHY 3alpOlOHOBAHO
normoBHUTH 4. 2 cT. 281 KIIK HOBHM pedeHHsM Takoro 3micty «Ocoba BBa)Ka€ThCA
OTOJIOIIEHOIO B PO3IIYK, MIXHAPOAHUNA PO3IIYK 3 MOMEHTY BUHECEHHS IOCTAaHOBU.»
Ha nepmmii mornsig, Taka HOBeNla CIPSAMOBAHA Ha pPO30JOKYBaHHS 3aCTOCYBaHHS
4. 6 ct. 193, KIIK Vkpainu Ta 1HIIHMX NpoOLERYyp, 3aCTOCYBAHHS SIKUX MOCTaBJIEHO B
3aJIEKHICTh B1Jl BCTAHOBJICHHS (DAKTy OTrOJIOIIEHHSI 0COOU B MI>KHAPOAHHM PO3ILIYK.

OpmHak, sSK BXK€ 3a3Hayajocsi MOMEHTOM OTOJIOIIEHHS O0COOM B MIDKHAPOIHUU
pO3IIyK € came TpuiHATTA [eHepanbHUM cekperapiaroM I[HTepmony pilieHHS-
LHUPKYJISIPHOTO MOBIIOMJIEHHS, 110 BioOpaXkaeThes B 1H(POpMaliiiHiil 6a3i [HTeprony.
KomrmeTeHTHI MpaBOOXOPOHHI OpPTaHM 3amMUTYIOYOi JIepKaBU € JIMIIE IHIIaTOpaMu
OTOJIOIIEHHSI 0COOM Y MI>KHAPOTHUHN PO3IIYK.

TakuM 4MHOM, JIEKCUYHE 1 CUCTEMHE TJIyMadeHHsS 3alpONOHOBAHOI 3MIHH [0

4. 2 c1. 281 KIIK Hanae migcraBu cTBEPAXKYBATH, 110 BOHO MICTUTb JIOTIYHY MTOMHUIIKY.
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AJKe TOCTaHOBa CHIJYOrO0 YU MPOKYpopa IMpO OrOJIOIICHHS MiJ03pIOBAHOTO B
MDKHApOJAHUNA PO3IIYK HE € (PaKTUIYHUM OTOJIOIICHHSM HOT0 y MIXKHAPOJIHUHN PO3IIYK,
1 HE Ma€e HACHIAKOM HAOYTTA 0Cc000I0 CTaTyCy MIXHAPOIHO-PO3ITYKYBAHOI, OCKIIBKU
JUIS 1IbOT'O MOTPIOHO JOJATKOBO 3JIMCHUTH BU3HAUCHHM TEpeNiK aJMiHICTPaTHBHHUX
Aiil, CIpSIMOBAaHUX Ha JOCSTHEHHS PEe3yJabTaTy y BUTJIA/I OTOJIOMICHHS MM1103PIOBAHOTO
y MDKHApOJHUM po3mrykK. Take pillleHHsS € OJHUM 13 MPOMDKHHX Ta IHIIIIOIOYUX
JOKYMEHTIB, SIKAW HaMpaBis€ThCS YIMOBHOBAXXEHUM opraHoM no ['eHepanbHOro
CeKpeTapiaTy pa3oM 13 MEpesikoM JOKYMEHTIB, 3a3HaueHux y I[lpaBmiax oO6poOku
nanux [aTepnonom (INTERPOL s rules of the processing data).

Bunaerbcd, mo 3 METOI0 NOJAOJAHHS OIMKUCAHOTO MPOOJIEMHOr0 IHTAHHS
HeoOXiAHO BHecTH 3MiHM 10 4. 6 c1. 193 KIIK VYkpaiHu nuisxoM BUKIIOUYEHHS
MOCWJIAHHS Ha MIXKHAPOJHHUM PO3IIYK SIK OJHIET 3 MiACTaB JJi1 00paHHS 3am001KHOTO
3aX0Ay y BWINIAAl TpUMaHHSA TiJ BapTOl 3a BIACYTHOCTI I1I03PIOBAHOIO,
OOBHHYBAUYE€HOTO Ta OOYMOBUTH PO3IJIAJ TAKOTO KIOMOTAHHS JOBEJACHHIM
MIPOKYpPOPOM OKpIM niependadyeHux o0cTaBuH, (GakTy, 110 M1J03PIOBAHNUM BUiXaB Ta/abo
nepedyBae 3a MeXaMu YKpaiHu Ta He 3 ABISEThCS 0€3 MOBaXHUX MPUYMH Ha BUKJIMK
CJIITYOTO, MPOKYpOpa 32 YMOBH HOTO HAJIEKHOTO MOBIJJOMJICHHS TIPO TaKUW BUKIIHUK.
Takuit miaxig cOopsiMOBaHMM Ha 3a0e3MedyeHHs TMpaB Ta 3aKOHHUX 1HTEPECIB
M103pIOBAHOT0, OOBMHYBAYEHOrO0 Ta (PAKTUYHO «3HIMAE» MUTAHHS IIOJO PI3HOCTI
CYJIOBO1 MPAKTHUKH 1010 BU3HAYEHHSI MOMEHTY 3 SIKOTO 0C00a BBaKAETHCS TAKOIO, 110
OroJiouieHa y Mi>KHapOIHUNA PO3IIYK.

Cnucok BUKOPUCTAHMX JIAKepeJT:

1. Tloropeupkuit A.M., Crapenbkuii O.C. HaykoBuili BHCHOBOK II0JI0
OrOJIOUIEHHS 0COOM Y MDKHAPOJHHUMA PO3MIYK. BiCHUK KpUMIHATbHO20 CYOOUUHCMEA.
Ne3.2019. C. 254

2. IIpo 3arBepmxeHHss [HCTpykuii Mpo  MOPSAOK  BUKOPHUCTAHHS
MPaBOOXOPOHHUMHU OpraHaMu YKpainu iHpopMamiifHoi cucteMu MiKHAPOIHOT
oprasizaiii KpumiHaapHOi momimii — I[aTepmon: Haka3z MinictepcTBa BHYTPIIIHIX
crpaB Ykpainu, Odicy ['enepanbHoro npokypopa HarioHaasHOro aHTUKOPYIIIIHOTO

oopo VYkpainu, Cnyx6u Oesnexku VYxkpainu, Jlep:kaBHOro OOpO poO3CHiTyBaHb,
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MinictepcTBa (pinanciB Ykpainu, MinictepcTBo tocTuilli Ykpainu Big 17.08.2020 p.
Ne 613/380/93/228/414/510/2801/5 URL.: https://zakon.rada.gov.ua/laws/show/z0849-
20#Text

3. INTERPOL 's rules of the processing data [III/IRPD/GA/2011 (2019)] URL.:
https://www.interpol.int/

Koeanvuyk IO. L.,

Kanouoam opuousHux Hayk, OOyeHm,

doyenm Kageopu nyoaiuHoO-npasosux OUCYUNIiH
Binnuybko2o 0epaxcasrnoco nedazociunozo yHieepcumemy
imeni Muxaiina Koyobuncovrkozo

binoyc 0. A.,

acucmenm Kagheopu nyoniuHo-npagosux OUCYUniH
Binnuyvkoeo oeparcasnozo nedazociunozo yHieepcumenty
imeni Muxaiina Koytobuncvkoeo

3AXHCT IIPABA HA )KUTTS 1] YAC BIMHA

S0 BecTH po3MOBY MpoO 3a0€3MEeUeHHs MpaBa Ha >KUTTS i 4ac 30pOHHUX
KOH(JIIKTIB, TO B Wi cdepl ToUYaTbCs HAYKOBI JUCKYCli W ICHYIOTb HEaOWsKI
CYIEpEYHOCTi, BHCIOBJIIOIOTHCS PI3HI JYMKH: BijJ 3alepeueHHsS ICHYBaHHS TaKOTo
npasa IiJ Yyac BIMHU 10 TPOTUJIEKHOTO. PillIEeHHS MI)KHAPOJHUX 1 HALlIOHAIBHUX CY/IIB
II0JI0 IOTPUMAaHHS IpaBa Ha >KUTTS MiJ yac 30pOMHUX KOH(QIIIKTIB TaKOX HE 3aBXKIU
BHOCSITh SICHICTb, OCKUIBKM YacTO BOHHM BHUKJIMKAIOTh KPUTHKY 3 OOKYy HayKOBIIB 1
CTalOTh MI1JICTABOIO MOTPO3 IS YPSAIIB IPUIUHUTH Y4aCTh Y MIKHAPOAHUX MEXaH13Max
3aXUCTY MpPaB JIOJUHHU.

24 motoro 2022 p. micas TOYATKy MOBHOMACIITAOHOIO Hamaay pOCIdCHKOT
denepaiii Ha Hamy JaepXkaBy, KUTTS YKpaiHu Ta YKpainuiB 3miHuiock. Cepen
MacOBHX MOPYILIEHb MPaB JIOIMHH, HAaHE3aXUILEHI MM BUSIBHIIOCH MPABO HA KUTTSL.

OOMexeHHs TIpaB JIIOJIMHHU M1 Yyac BiiiHU € HOopMoro. Ha mepiof aii BOEHHOTO
CTaHy B KpaiHi MOXYTb 0OMEeXyBaTHCS KOHCTUTYLIHHI ITpaBa Ta CBOOOAN TPOMAISH.

HaiironoBuime mnpaBo TmpaBo JIOAWHM HA OSKUTTS, BOHO 3aKpiIJjicHe
Koncturyniero VYkpaiHu Ta MDKHAPOJHUMH IIPAaBOBMMM JIOKyMeHTaMmu. JKonHa

JIOANHA HE Ma€e OyTH 1o30aBiieHa MpaBa Ha KUTTSL.


https://zakon.rada.gov.ua/laws/show/z0849-20#Text
https://zakon.rada.gov.ua/laws/show/z0849-20#Text
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MixHapoaHl oOprasizaiii, CTBOpEH1 g 3a0e3NedeHHs, YTBEpP/HKCHHS Ta
3aXWCTY MPaB JIIOINHU, BUSBUINCH O€3MOpaTHUMU TIPOTH ITI€T arpecii.

Bracnmimok moBHOMAcmITaOHOTO BTOPTHEHHS pocii B YKpaiHi 3aruHyio
noHaitMenime 429 ngitedt, mopaneHo — mnonHax 817. Ilpo e mnoBimomur Odic
['eanpokypopa y Telegram. Ane oco6imBO Bpaxkae cMepTh aiTei. CTaHOM Ha paHoK 21
’oBTHSI 2022 poky moHax 1246 gmiteld mnocTpaxaaad B YKpaiHl  depe3
MoBHOMAacIITabHY 30poiHY arpecito pociichbkoi dheaepariii.

XKutta ne — nepeaymoBa peanizauii BCiX mpas 1 cBoOo nroauHU. [Jane npaso
3HAXOJWTh CBO€ 3aKPIIUICHHS Yy BCIX JOroBopax 3 IMpaB JIOAUHU, € YaCTUHOIO
3araJlbHOT0 MDKHApOAHOTO TMpaBa. He3Bakaioum Ha 1ie, MpaBO Ha JKUTTA Mae
BIJIHOCHUM XapakTep 1 3a NEBHUX IOPUIWYHUX 1 (PAKTUYHHX YMOB, MOXKE OyTH
npaBOMIpHO oOMexeHMM. Ha mnpakTuili, TOJOBHOIO 3arpo30i0 1 MEPEnIKoAO0 JUIs
peainizalli [[bOro MnpaBa CTarOTh 30pOiHI KOH(IIKTU i CUTYallil HACUJILCTBA BCEPEIHHI
JIep>KaBH.

[IpaBo Ha >KMUTTS 3aKpiluIeHe 1 cTaTTero 3 3arajbHOI JAeKiapanii mpaB JIOIUHU:
«KosxHa nrogrHa Mae MpaBo Ha KUTTSA, HA CBOOOIY 1 HA OCOOMCTY HETOTOPKAHHICTHY.
[[upie mTOHATTS TMpaBa HA KUTTA BHU3HauYeHEe Yy MIDKHApOAHOMY TaKTi TIPO
IPOMAJITHCHKI Ta NOJIITUYHI npaBa 1966 p. ¥V crarti 6 BKazaHo, 110 MPABO HA XKUTTS €
HEB1JI’€EMHUM TpaBOM KOxHOI jroauHu. Lle mpaBo oxopoHserbes 3akoHOM. HixTo He
MOxe OyTH CBaBUIBHO I1030aBieHUN JKHUTTA. [cT.3 3arajpHa JaekjIaparlis 3 TpaB
nronunu | [4].

B VYxkpaini npaBo Ha xuTTs 3akpimieHe crarreto 27 Koncrutymii Ykpainu:
«KoxHa 5roguHa Mae HEBIJ €éMHE MpaBoO Ha *KUTTA. HixTo He Moxke OyTH CBaBiJIBLHO
no30aByieHUM XUTTA. OOOB 30K JCp)KaBU — 3axXUINATH KUTTA JroauHu. KoxkeH mae
IIPaBO 3aXMINATH CBOE KUTTS 1 3IOPOB’S, >KUTTSA 1 3I0POB’S I1HIIUX JIOJACH Bif
IIPOTUIIPABHUX MOCATAHb»|[2].

[IpaBa mtogunu 1 €Bpornelicbka KOHBEHIIIS 3 TIPAB JIFOJWHH MPOJIOBKYIOTh JTIATH
mij Jac BiifHHU, TOMY IIpaBa JIIOJAUHU 30epiraloTh cBo€ 3HaueHHs. JlepxkaBu 3000B’s13aH1
HE TOPYILIyBaTH IpaBa JIIOAWHU IIiJI 4Yac BIMHM 1 30poiHOoro koHuikty. KokHa

JIOAMHA Ma€ MOXJIMBICTh HAMOJSATaTH HA TOMY, 100 11 mMpaBa JOTPUMYBAJHCS 1 Mae
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MO>KJIMBICTh 3BEepTaTUCA 1O €BPONEUCHKOTO Cyly 3 MpaB JIOAUHU 13 3asBOIO PO
MO>KJIMBE TTOPYIIEHHS JEP>KaBoIO 11 3000B’s13aHb Y KOHTEKCTI BiliHH [3].

e oani€ro 3 BaXXJIMBUX MPOOJIEM CHOTOJICHHS € MOPYIICHHS MpaB AITeH MiJ
gac 30poitHOTO KOH(ITIKTY.

«Ilix yac BiffHM MOPYIIYIOTHCS BCI MIpaBa IUTUHU: MPABO HA KUTTSI, IPaBO OyTH
3 CIM €10 1 TPOMaJIOI0, TIPaBO Ha 370pPOB’s, MPABO HA PO3BUTOK OCOOMCTOCTI, a TaAKOX
npaBo Ha TypOOTy 1 3axucT», — 3a3Hadaerbcs y 3BiTI OOH 1996 poky «Bmus
30poiiHOro KOH(IIIKTY Ha jitei» [1].

JlepaBa MOBUHHA AISTH 3@ BJIACHUM OakaHHSM JUIsl TOTO, 100 pO3MOYaTH
pPO3CIITyBaHHS CMEPTI, 3aMICTh TOTr0, 100 YeKaTH Bia CIM’1 3aruOJoro 3asBW s
BIJIKPUTTS MPOBAHKCHHS;

Ti, XTO TPOBOJUTH PO3CIIiIyBaHHS, IOBUHHI OYTH HE3aJIEKHUMHU BiJI TUX, XTO
NpUYETHUA A0 cMmepTi. BoHM MOBUHHI OyTH IHCTUTYLIMHO HE3aJEKHHMH, a TAKOX
JEMOHCTPYBAaTU iX HE3aJeXKHICTh Ha mpakTuii. KpiMm Toro taka BuUMoOra mnorpedye
HAsSIBHOCTI HE3AJIEKHOTO MEXaHI3My CKapr Ha [li Cy/AiB, HOJILIi Ta BINCHKOBUX.

PoscnigyBanHss NOBHMHHO OyTH €(QEKTHBHMM 1 3JaTHUM TPUBECTH IO
BU3HAYECHHS TOTO, YU € [Iii, BUMHEHI JEp>KaBHUMHU OpraHamMu, BUIPaBIaHUMHU 32
00CTaBHH, 110/10 BU3HAYECHHS BUHHM 1 BIIOBIJAIBHICT 0C10 32 CMEPTh.

Ile 3000B’s13aHHS HE pe3yabTaTy, a BUKOPHCTAHHX 3aC00IB, TOMY OCHOBHOIO
METOI0 TaKOTO PO3CIiayBaHHS € 3a0e3medeHHs] ePeKTUBHOCTI peaizallii BHYTPIITHIX
3aKOHIB, fIKI 3aXHWIIAIOTh MPaBO HA JKUTTA Ta y THUX BHMAJKaX, IO CTOCYIOTHCA
JepKaBHUX areHTIB a00 JIepKaBHUX OPraHiB, 3a0€3IEUNTH TXHIO BIAMOBIAAIBHICTH 3a
CMEpTb.

Po3cnigyBanHs MOBUHHO OyTH oOmnepaTUBHUM 1 BiAOyBaTUCA HEraHo 3
PO3YMHOIO MIBHJIKICTIO, aJPK€ Yac «PO3MHBAE» SKICTh PO3CIiAyBaHHS, IO 3aCTaBIISE
CYMHIBaTUCA B JOOPOCOBICHOCTI BJIaJIN

PoscnigyBanus Mae OyTH TPO30PUM 1 BIIKPUTUM JIJISi TPOMAJICHKOI €KCIIEPTU3U
HACTIJIBKH, HACKIJIBKH 1I€ JOCTAaTHBO I 3a0e31eueHHs BiAIIOBIIaIbHOCTI 32 0OCTaBUH

CIIPaBH;
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CiM’s mokiiHOro TIOBUHHA OyTH mpoiHpopMoBaHAa , MaTd JOCTYIl JI0
JIOKyMEHTIB 1 MarepiaiiB CIIJICTBAa, MAaTH MOXJIHMBICTh PO3MOBICTH CYyIy MPO IXHIO
BEpCilo MOJii, OpaTu ydacTh y pO3CIiAyBaHHI B Ti Mipi, B fKifl IIe CTOCY€ThCA
HEOOXI1IHI /IS 3aXUCTY CBOIX 3aKOHHHX iHTEpeciB [2].

Oco6mmBocCTi po3ciiayBaHHS (PaKTIiB MO30aBICHHS XHUTTS OYJ0 BHUCBITICHO
yepe3 Npu3My OCHOBHHUX MPUHIUITIB Ta KEPIBHUX MOJIOKEHD, 110 CTOCYIOTHCS MpaBa Ha
MPaBOBHM 3aXUCT 1 BIJIMIKOJYBaHHS 30UTKY I JKEpPTB TPyOMX TMOPYIICHb
MDKHApOJIHUX HOPM B raiy3l IpaB JIIOJIMHU Ta CEPUO3HHUX MOPYLIEHb MI>KHAPOJHOIO
rYMaHITapHOTO TpaBa.

CyvacHu#l miaxig OO0 PO3YMIHHS IpaBa JIIOJAWHU Ha KUTTS nepeadayae, 1o
caMe JeprkaBa 3000B’s3aHa 3aXMINATH 1€ MPABO, Y)KUBATH HAJICKHUX 3aXOMIB JJIs
BUIIPABJICHHS 3arajbHUX YMOB Y CYCIUJIBCTBI, SIKI MOXYTh 3arpOoyBaTH >KUTTIO a0o
MEPENIKOIKATH 0CO0aM KUTH T1THUM KUTTSIM.

CnMcoK BUKOPUCTAHUX JIKepeJI:

1. Ansmkin P. MiKHapOIHO-TIPaBOBHUI PEXKHUM 3aXUCTy IpaB JIOJWHU MiJ Yac
BHYTpIIIHIX 30poitHuX KoHQuikTiB. HaykoBi 3amucku [HCTHTYTy 3aKOHOAABCTBA
BepxoBuoi Pagu  Ykpainu. 2014. Ne 6. C. 47-51. URL:
http://iibuv.gov.ua/jpdf/Nzizvru 2014 6 12.pdf

2. CrpouteneB A. Ilpuninmmbl mTpaBa BOOPYXEHHBIX KOH(MIUKTOB U UX
ucnonb3oBanue. O6o3pesarens. 2012. Ne 7. C. 15.

3. )KeHeBcbka KOHBEHIIISI PO TOBO/KEHHS 3 BiiichbkoBomojioHeHuMHu: URL:
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4 .3aranpHa JeKJIapairis npaBsa JIIOJTUHU. URL:
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Kononenko B. B.

00KMOp iCMOPUYHUX HAYK, Npoghecop,
3a6idysau Kageopu nyoaiuHo20 YnpaeiinHs
ma aominicmpysants Binnuyvkozo
0epIAHCa8HO20 Nedazo2iuHo20 YHIgepcumenty
imeni Muxatina Koytobuncovkoeo

MIKHAPOJHI TA HAIIIOHAJIBHI CTAHJIAPTU OBMEKEHHSA
IMPAB I CBOBOA JIIOJAUHU TA TPOMAJISIHUHA

Koncrutymiss ~ YkpaiHu  3akpilulio€  NPUHLUAN  HEBIAYYXKYBaHOCTI  Ta
HEMOPYIIHOCTI TpaB JoauHu (cT. 21). A yactuna 2 crarti 22 Koncruryuii Ykpainu
3a3Hayae€, M0 KOHCTUTYIIMHI TMpaBa 1 CBOOOAM TapaHTYIOThCA 1 HE MOXYTh OyTU
ckacoBadi [1, c. 141]. ToOTo, 3a 3araJbHUM MpPaBUIIOM, IPaBa Ta CBOOOIU JIIOAVHH Ta
IrPOMaJTHMHA € HEBIAYY)KYBaHl, HEMOPYIIHI Ta TapaHTYIOThCA JAEPHKABOIO.
3anexiapoBaHi YKpaiHOO MpaBa Ta CBOOOIM JIIOJJUHU Ta TPOMAJITHIUHA B1I0OpaxaroTh
MDKHApOJIHI aKTHU. 30Kpema, 3arajbHy JAeKapaliio Mpap JoauHu Bin 10 rpynHs
1948 p. Ilpote, cBOEIO Ueprorwo, Ha3BaHUM aKT JIOMYCKaE, M0 «IPHU 3/1MCHEHHI CBOIX
mpaB 1 cBOOOJT KOXKHA JIIOJIMHA TIOBMHHA 3a3HAaBaTH TUIBKHM TaKMX OOMEXKEHbB, SKi
BCTAHOBJICHI 3aKOHOM BHUKIIIOYHO 3 METOI0 3a0€3MEeUCHHS HAJIC)KHOTO BU3HAHHSA 1
MOoBark MpaB 1 CBOOOJ IHIMIMX Ta 3a0e3MeueHHs CHpaBeJIMBUX BHMOT MOpaJIi,
IPOMAJICBKOT0 TMOPSAKY 1 3arajibHOTO J00pOOYTY B JIEMOKPATUYHOMY CYCILUIbCTBI»
[2]. Lle o3Hauae, 1m0 mpaBa Ta CBOOOIU MOXKYTh Ta HaBITh MalOTh OyTH OOMEXEHi 3
MPUYMH HAJIEKHOTO 3a0e3neueHHs (QYHKIIOHYBAaHHS JIepKaBU Ta CYCIUIbCTBA.
JlonmyckaroTh OOMEXEHHsI TpaB Ta CBOOOJ ¥ 1HII MDKHApOJHI aKkTu. Tak,
MiKHapoIHUN TIAKT PO TPOMAJSHCHKI Ta MOMITHYHI mpaBa Bix 16 rpymns 1966 p.
JoIycKkae oOMexXeHHs paB 1 cBo0os y cratTsax 18, 19, 21 [3].

Crarrs 64 Konctutymii VYkpaiHu MATBEpPIAXY€E, IO CBOOOAM JIOJUHM 1
rpOMaJTHUHA HE MOXYTh OyTH OOMEXEHi, KpIM BHIIAJIKIB, Tepea0adeHnX
Koncturymiero Ykpaiau [1, c. 141]. Tak, B yMOBax BO€HHOTO a00 HaJ3BUYAMHOTO
CTaHy MOKYTh BCTAHOBITIOBATHCSI OKpeMi OOMEXEHHs TpaB 1 CBOOO 13 3a3HAYCHHSIM
CTpoKy aii mux obmexenb. [Ipore, nsg x crartsi OCHOBHOrO 3aKOHY TrapaHTye

HEMOPYIIHICTh OKpEeMHX TpaB Ta cBoOoA. Tak, HaBiTh B yMOBAaX B yMOBaX BOEHHOT'O
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a00 HaAJ3BUYANHOTO CTaHy HE MOXYTh OyTH OOMEXEHI MpaBa Ta CBOOOIH, IO
nepenbaueni crartsamu 25, 27, 28, 29, 40, 47, 51, 52, 55, 56, 57, 58, 59, 60, 61, 62, 63
[1, c. 141].

OxkpiM TOTO, SIK MPaBUJIO, MiJACTaBU OOMEXKEHHS MpaB Ta CBOOOJ JIIOJAWHHU Ta
rpOMaJISTHUHA YITKO NpomucyroTbcss HopMmamu Konctutynii Ykpainu. Tak, 3rimHOo 3
cTaTTelo 34 KOXHOMY rapaHTyeTbCs MpPaBO Ha CBOOOJY AYMKH 1 CJIOBa, Ha BLJIbHE
BUpAXEHHSI CBOIX MOMISIIB 1 TepekoHaHb. KoxkeH Mae mnpaBo BUIBHO 30MpaTw,
30epiraTi, BUKOPUCTOBYBATH 1 MOIIMPIOBATH IH(OpPMAIIID YCHO, MHUCBMOBO a00 B
iHIMi cnoci® — Ha cBiit BuOip. I[lpore, 3/iliCHEHHS IIUX MpaB MoOXKe OyTH oOMexeHe
3aKOHOM B 1HTEpecax HaIlOHAIbHOI O€3MeKH, TEePUTOPiaIbHOI MUIICHOCTI abo
IPOMAJICLKOTO TIOPSAIKY 3 METOIO0 3aro0iraHHs 3aBOPYIICHHSIM YU 3JI0YMHAM, IS
OXOpPOHU 37I0POB’Sl HACEJICHHS, JJIs 3aXUCTY pemyTalii abo mpaB IHIIUX JIIOACH, IS
3amo0iraHHsl Po3roJIONIEHHIO 1H(opMallii, ojaepkaHoi KOH(DIACHIIHHO, abo aJid
MIATPUMaHHS aBTOPUTETY 1 HEYTIepeHKEHOCTI mpaBocy s [1, c. 141].

[TutanHs OOMEXEHHS TIpaB Ta CBOOOJ JIFOAWHHM Ta TPOMAJSHHHA JTOCTaTHBO
nobpe ompailboBaHEe B HayKoBid Jiteparypi. IlepeBakHa OUIBIIICTH JOCHITHUKIB
CXOJIAThCSA Y JYMIIl Ha TOMY, IO Il OOMEXKEHHS BCTAHOBIIIOIOTHCS 3 BaroMHX IS
JIep’KaBH Ta CYCIIJIBCTBA NMPHYMH, MAIOTh THMYACOBHHA XapaKTep Ta BH3HAYAIOTHCS
3aKOHOJaBYMMH akTamu [4, 5, 6, 7, 8].

3 ompanbOBaHUX MIDKHAPOJHMX Ta BITYM3HSHUX JKEPEI MOXXHA BHOKPEMHTH
XapaKTepHI 03HAKKW OOMEXKEHHS TpaB 1 CBOOO I JIOJIMHM Ta TpoMajsiHuHa. Cepel HUX:
BOHU BCTAHOBIIOIOTHCS BUKJIFOYHO MDKHAPOJHUMHU HOPMATHUBHO-TIPABOBUMH aKTaMU
Ta 3aKOHaMHM YKpaiHW; BOHU HAIpaBlicHI HE Ha came IMpaBo, SKE € HEMOPYIIHHM Ta
HEBIIUY)KYBaHMM, a Ha MEXaHI3M Horo peanizaiii; BOHM MaiOTh BHKJIIOYHO
THUMYACOBUW  XapakTep; I OOMEXKEHHS MaTh OYTH MPOMOPIIAHUMH Ta
CHIBPO3MIPHUMU THUM CYCHUIBHUMHU IIHHOCTSIMH, SIKI 3aXMINAIOTHCS HUISIXOM
3IMCHEHHS TAKOTO OOMEKEHHS.

3akoHOAaBUOIO0 0a3010 OOMEXEHHs NpaB Ta CBOOOJ JIOJUHHU Ta TPOMaJsSHUHA
Buctynae KoHcTuTyiiss YKpaiHu Takok HM3Ka Ba)JIMBUX 3akoHIB: «IIpo mpaBoBuit

pexuM HaazBuyaitHoro crany» (2000 p.), «IIpo mpaBoBHil peKUM BOEHHOIO CTaHy»



161

(2015 p.), «IIpo cymoyctpiit 1 cratyc cynaiB» (2016 p.), «IIpo nepkaBHY CIyKOy»
(2015 p.), «IIpo Hamionansay nomirito» (2015 p.), «IIpo Cnyx0y 6e3nexu Ykpainm»
(1992 p.), «IIpo mpoxypatypy» (2014 p.) Ta iH.

Ha ocHoBi 3akoHOJaBCcTBa YKpaiHU MOKHA BUIUIMTH BUIAM OOMEXKEHb IMpaB Ta
cBoOo rpomansH. Cepen HUX:

- OOMEKEHHS 3arajJbHOr0 XapakTepy, SIKi CTOCYIOTbCSI KOHCTUTYIIHHOTO
CTaTyCy ycCiX TpOMaJiSH Ta BBOASATHCS B 1HTEpecax HalllOHAJIBHOI O€3IeKu 1
CYCIIUIBHOTO CIIOKOK, 3 METOK 3amo0iraHHd 3JI0YMHIB, 3aXUCTy 3I0pOB’S 1
MOPAJILHOCTI 200 3aXMCTY MpaB 1 CBOOO 1HIIIKX 0OCi0;

- oOMEXeHHd TpaB Ta CBOOOJ, $KI 3aCTOCOBYIOTbCS B YMOBax
HAJA3BUYAIHOTO Y1 BOEHHOTO CTaHY;

- OoOMEXEHHS TMpaB Ta CBOOOA Uil OcCi0 31 CHEIiaIbHUM CTaTycoOM
(oOMexeHHs1T TmpaBa 3alMaTUCAd MIANPUEMHULBKOIO AISUIBHICTIO, OyTH YJIEHOM
MOJIITUYHOT MapTii, peaai30ByBaTH MPaBO HA MUPHI 310paHHs TOIO) 1 HAMPaBJICHHI Ha
HEJOMYUIEHHS BUKOPHCTAHHS CHELIadbHOIO CTaTycy JUisl BJIacHUX IHTEPECIB, Y
MOMITUYHUX HUISIX, 00POTHOY 3 KOPYIIIIEIO TOIIIO.

[nctutyr  OOMEXEeHHS  TIpaB  OXOIUIIOE  HOPMU  KOHCTUTYLIMHOTO,
aJMIHICTPATUBHOIO, KPUMIHAJIBHOTO, I[UBUIBHOTO, TPYJOBOIO Ta IHIIMX Taly3eu
npaBa. OOMeKEeHHS OCHOBHHUX IPaB 31MCHIOETHCS SIK IUIIXOM MPSMUX 3a00POH, TaK 1
BWJIYYCHHSIM TI€T YM 1HIIOT TPABOMOYHOCTI 31 3MICTy KOHKPETHOTO IMpaBa, a TaKOK
IUISIXOM BCTAHOBJICHHSI CIEIIAJIbHOTO MOPSJIKY peastizallli TaKoro mpasa.

Otxe, 3axogu OOMEXKEHHS MpaB 1 CBOOOJ JIIOAMHH Ta TPOMAISIHUHA €
THUMYaCOBMMHU 3aX0JIaMH, B OCHOBI SIKUX JIEKUTh HacaMmIiiepes cycniiabHe Osaro. Taki
OOMEKEHHS YITKO BpPEryJbOBaHI MDKHAPOJHMMU ¥ BITUYM3HAHMMH HOPMATHUBHO-
MpaBOBMMU aKTaMH Ta B JEMOKPATHYHIA JEp’kKaBl CHPUAMAIOTHCA BHUKIIOYHO SIK
3aX0JIM 3aXHUCTY MpaB Ta CBOOO/ IHITUX TPOMA/ISIH, TPOMAJACHKOTO MOPSIAKY, AePKABHOT
Oesreku, cycniapHoi Mopaini Torno. [Iporte, y ToTamiTapHiil Ta aBTOPUTApHIA JepiKaBi
Il 3aX0AM CTAlOTh JUIIE AOAATKOBUMH MEXaHI3MaMHU KOHTPOJIO HaJ| TPOMasTHAMH Ta

CYCH1JIbCTBOM.
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Kopowc 1. @.,

O0OKMOp 10PUOUYHUX HAYK, CIAPWUL HAYKOBUU CRIBPOOIMHUK,

3ACMYNHUK KEePIBHUKA HAYKOBO20 YEHMPY eIeKMPOHHO20 NAPAAMEHMY

ma npasosoi ingopmayii /lepircasnoi Haykosoi ycmarosu

«Incmumym ingpopmayii, besnexu i npasa Hayionanvnoi akademii npasosux
HayK Ykpainuy

MNPOBJIEMHU CYJ0BOI C®EPHU 11010 3AXUCTY IIPAB
I'POMAJISIH

OmHOIO 3 KITIOYOBHUX O3HAK JAEMOKPATHYHOTO, MMPABOBOTO CYCILUIBCTBA € MPaBO
rpOMaJisiH Ha CyJIOBHI 3aXHMCT CBOIX MOPYUIEHUX IMpaB 1 cBOOO, cBOiX iHTepeciB. Lle
OJIMH 13 BHUJIB JEPKABHOTO 3aXUCTy MpaB 1 CBOOOJ JIIOAWHH, TPOMAJSHUHA, Y
BIJIMOBIJTHOCTI /IO YOTO JIep>kaBa Oepe Ha cede TaKy BiANOBIIAIBHICT Ta 000B’A30K.

OCHOBHUMH HOPMAaTHUBHO-TIPABOBUMHU aKTaMH, SIKI PETyIIOIOTh 3a3HauyeHe
MUTaHH, €:

— Koncrutynis Ykpainu, 3riiHo 31 ctarrero 55 sikoi «IIpaBa i cBoOOaM THOAMHU
1 TpOMa/IsTHUHA 3aXUIIAIOTHCS CYI0M;

— 3akon Yxpainu «llpo cyooycmpiti i cmamyc cy00igy, 32i0H0 3i cmammero 6
K020 yciM CcyO’€KTaM MpaBOBIJHOCHUH TapaHTYEThbCS 3aXMUCT iX MpaB 1 CBOOOI Ta
3aKOHHUX 1IHTEPECIB HE3AJIC)KHUM 1 HEYNIEPEIPKEHUM CYI0M, YTBOPEHUM BIMOBIIHO 10
3aKOHY.

JlaH1 TapaHTii TPYHTYIOTBCSI Ha TMOJOXKEHHAX CTaTTi 2 «MiXKHApOJHOTO MaKTy
PO TPOMAJSIHCHKI Ta MOJIITUYHI TpaBa», a TaKOX cTaTTi 8§ «3arayibHOi JeKiaparii
MpaB JIOJAUHNWY, SKUMHU Tepea0adeHo KOXKHIN JIOMHI IPaBO Ha MOHOBJICHHS B TIpaBax
KOMITIETCHTHUMH HAIIOHAJILHUMHU CyJaMH Y BUITQJIKaX MOPYIIEHHS il OCHOBHUX IPaB,
rapanToBaHux KoHcTuTyIiiero abo 3aKOHOM.

[Ipaso na cyoosuii 3axucm 6 cyoi peanizyemucs y 060x hopmax:

— 0CcOOUCTO CaMUM YYaCHUKOM 3a JIOTIOMOTOI0 HaJaHWUX HOMY MPOIECyaIbHUX
HOPM;

— 3a y4acTi 3aXMCHHUKA — a/IBOKATa.

Opnnak, HE3Ba)KAOYM Ha 3aKpilUIeHI B  HAI[lIOHAJLHOMY 3aKOHOJIaBCTBI

MOJIOKEHHSI IIOAO TapaHTId 3axWUCTy MOPYIIEHUX MpaB 1 CBOOOJ JIIOAUMHU 1
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IpOMaJITHUHA, CTBEPDKYBATH 1110 B YKpaiHi chopMOBaHO HAJIEKHY CYJIOBY BIIay, siKa
HaJIHHO 3a0e3meuye BEPXOBEHCTBO IMpaBa, Ie He MOXKHA. Ha choromHi HEMOOIMHOKI
HasBHI (haKTH IIOAO MiATBEP/UKYIOTh, IO CYAW 1 CYIJi 1 Hamgaidl 3aJullaroThCs
KOPYMIIOBAaHMMH 1 3QJIC)KHUMHU B1J] MOJITUKIB Ta ojirapxiB. [Ticis magiHHS KOMYHI3MY
CyIUIl HE MPOMILIN JIIOCTPAIlio, MO A0 MOKJIMBICTH OJIirapXaM 1 TOJIITUKAM B3SITH
KOHTPOJb HAJ[ CYJIOBOIO BIIQJIOI0 Ta BUKOPUCTOBYBATH ii y BJacHUX IHTepecax. 3
OrJIsiy Ha 3a3HA4Y€HE Ha ChOTOJ[H1 PIBEHb JIOBIPU HACENICHHS JI0 CY/IB € HAWHUKYUM B
€Bporri Ta OJTHUM 13 HalHMKIUX B ¢BiTi — 7% [1].

I e He3Baxkarouu Ha Te, 1m0 pedopma CyJ0BOI BIaJu BCe-Taku OyJia po3mnoyaTa
B 2016 poui 1 sika BKItoyana B ceOe BHeceHHs 3MiH A0 KoHctuTymii Ykpainu Ta
YTBOPEHHSI KIJIBKOX HOBHUX IHCTHTYLIA. Pedopmy 3araiom Oyno cropsiMOBaHO Ha
3a0€3MeUeHHs] HE3aJIeKHOCT1, MIJABUIICHHS PIBHSA JOBIPU Ta MyOJIYHOI MiA3BITHOCTI
cynoBoi Biagu. IIpu 1mpomy Jeski acmekTd MoOYyJOBH CYIOBHUX CHUCTEM 1 poOOTH
CyIIiB KpaiH €Bponu, a TakKoX JOCBII MPOBEACHHS CyIOBUX pedopMm OyIlio
BUKOPHUCTATHU JUIS IMITIEMEHTAIII] Y BITYU3HAHE 3aKOHOAABCTBO. YacTHHA HOBOBBEICHB
B)K€ MOCTYIOBO BTUIIOETHCS HA MPAKTHIII.

Opnak, 3a3HadueHa pedopma He € ycmimHow. Tak, HoBoyTBOpeHHI BepxoBHmii
Cyn B OLIBIIOCTI CKJIAIA€ThCS 3 KOJUIIHIX CYAJIB, 3 sSkux 44 cynui (23%) — Bu3HaH1
He goOpouecHumu. KBamidikariiiHe OI[iHIOBaHHS TIepeaTecTallilo PelTi CyaiB Oyo
npoBasieHo. Taki nmpobieMu B OLIBIIOCTI CIPUYMHEH] HEOKAHHIM TIOJIITUYHUX €T, B
nepury 4epry, Aaminictpanii m’storo Ilpesuaenta Iletpa [lopoieHka, 3MeHIITyBaTH
CBIif KOHTPOJIb HaJ[ CYJIOBOIO BIIAJI0F0.

BaxxnuBy poisib y 3a3HaueHOMY 3IrpaB TaKOX OMIp CyAOBii pedopmi 3 OOKY
«cyaaiBcbkoi kopropauii». Buma kBanidikauiiina komicia cyaais (BKKC) ta Buma
pana mpaBocynas (BPII) samummnu Ha CcBOIX mocamax OUIBIIICTE KOPYMIIOBaHUX
cynniB. Sk HacHiAOK, JOBIpa 10 CYAOUYUHCTBA MIiCis pehOpMU 3aTUIIUIACh HA TOMY XK
piBHl.  Jl[ucoHaHCcOM  3a3HaueHOMYy ciayrye ¢Gakt  ¢opmyBaHHs  Bumioro
aatukopymmiHoro cyny (BAKC), mo OyB CcTBOpeHHMIl 3a MPOMO3UILIEIO

IPOMAJISTHCHKOTO CYCHIJIBCTBA 1 3a MIATPUMKH MI>KHAPOIHUX TApTHEPIB.


https://dejure.foundation/tpost/i69gjvtf21
https://rpr.org.ua/wp-content/uploads/2017/02/Renaissance_A4_5JURIDICIAL-REFORM.pdf
https://dejure.foundation/library/formuvannia-novogo-verkhovnogo-sudu-kliuchovi-uroky
https://dejure.foundation/library/formuvannia-novogo-verkhovnogo-sudu-kliuchovi-uroky
https://www.dejure.foundation/library/kvalifikaciyne-ociniuvannia-suddiv-2016-2018-promizhni-rezultaty
https://dejure.foundation/library/formuvannia-antykorsudu-yak-z-343-kandydativ-vidibraly-38-suddiv
https://dejure.foundation/library/formuvannia-antykorsudu-yak-z-343-kandydativ-vidibraly-38-suddiv
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[leBH1 mo3uTHBHI 3MiHU BiaOynucsa B nucromnani 2019 poky, Kojiu mapiameHT
yXBaJMB 3aKOHOMPOEKT NelO08 [2], sikMii TMMOCTAHOBJISB OHOBUTH CKJIAJ OpTraHiB
CYJIIBCBKOTO BpSIyBaHHS 3a Yy4YacTi EKCIEPTiB, JEJIETOBAHUX MIKHAPOIHUMHU
naptHepamMu. OJHAK, BpaxOBYIOUYM MOro HEIONIKM, THM camMuM OyJi0 HaJaHO
oMi03HIM Bumiiii pami mpaBocyasis MOBHOBaKCHHS 3a0JIOKyBAaTH OHOBJICHHS OpraHiB
CYIUTIBCHKOTO BpsayBaHHA. [IpeacTaBHUKM CTapoi «CyAIIBCHKOI KOPIIOPAIii» 3MOTIU
3a0JI0KyBaTH Y4YacTh MIXKHAPOJHUX EKCHEPTIB B I[bOMY IMPOIIECI Ta 3aCTONOPUTHU
pedopmy. TyT MokHa 3rajgatu 1 MpoO HETATHUBHY emorelo pedopmyBanHa Burioi
kBaiikamiitHoi komicii cyamiB, 1 HeraTuBH1 nii Bumoi pagum mpaBocyais Imojo
BIIMOBHM Mpr3HAYaTh WwieHiB ETnuHOT paau, sika mokimkaHa pegopmyBatu Bumry pamy
npaBocyaas, 1 aii camoi ETU4HOI paau moao 3aiiiCHEHHs NepeBipku wieHiB Burnoi
paau TpaBOCYJs Ha BIJIMOBIIHICTG i1 WIEHIB KPUTEPitO MpoQeciiHOl eTUKHU Ta
T0OpOYECHOCTI, 1[0 HE JO3BOJIWIIM 10 LIOr0 Yacy copmyBaTu ckiaja Buioi pagu
IPaBOCYAJIS.

MoxxHa TakoXX 3arocTpuTd yBary 1 Ha 1mpobiemax  (GOpMyBaHHS
Koucruryniiinoro Cyny YkpaiHu, 3arajJbHOBIIOMOI €MoOIei MO0 NMPU3HAYEHHS Ta
3BIJILHCHHS HOTO CyA1iB. 3 METOIO BPETYIIOBAaHHS ICHYIOYHMX MPOIIeCYaTbHUX MPOOIeM
ix mnpu3HaueHHs, 12 cepnHs 2022 poky B mnapiaMeHTi Oylo 3apeecTpoBaHO
3aKOHONPOEKT Ne 7662, skuM mependadyeHo  YIOCKOHAJICHHS TOPSJKY Bigoopy
kaHaunatyp Ha mnocamy cyani Koncrurymiiinoro Cyny VYkpaiHu Ha KOHKYPCHHX
3acagax [3]. Hum 3ampomnoHoBaHo cTBOpuTH Jlopaauy Tpymy eKCIEpTiB, sKa
3MIACHIOBAaTUME TIEPEBIPKY BCIX KaHAWAATIB Ha mnocaay cyaaiB Cyny 1 skui
06.09.2022 p. 6yB npuiiHatuid y 1-my untanHi. OHaK OKpeMi HOTo MOJOKEHHS He
BIIMOBIAIOTh pEeKOMEHalisiM BeHemiiicbkkoi KOMICii, a TOMYy IIe¢ 3arpoxye
BUKOHaHHIO BUMOT €C 110,10 cTaTycy KaHAuaaTa Juisl Y KpaiHd. 3a3Ha4y€He CTOCYEThCS
ckiany Jlopamuoi rpymu, 10 HE BIAMOBIJIAE pekoMmeHaalisM BeHeriichbkoi KoMmicli,
aJpKe y HhOMY He Tiepei0aueHa yJacTh MpeACTaBHUKIB TPOMAISTHCHKOTO CYyCITHCTBA.

B kontekcti cynoBoi pedopmu OaraTo HeraTMBY Y CYCHUIbCTBI BUKJIHKaja
nismbHICTE OkpyskHOTO anmiHicTpatuBHoro cyay Kuea (OACK) Ta #oro rosioBu

[TaBna BoBka. He3Bakaroun Ha NPUMHATTS METHUI] Ta BHECEHOrO A0 MapjaMeHTy


https://vrpfails.dejure.foundation/
https://hcj.gov.ua/news/pro-formuvannya-pershogo-skladu-etychnoyi-rady
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BIJIMOBIAHOTO  3aKOHOMPOEKTY TMPO MOro JIKBIAAIIID, a TaKOX IOPYIIECHHS
KpUMiHAJIbHOI cripaBu 1moa0 [laBma BoBka, sk kaxyTh, Bi3 1 MOHWHI TaM, TOOTO,
BUPIIIEHHS CIIPAaBH OO0 3a3HAYCHOTO 3aCTOMOPHIIOCS, a 3TaIaHii Cy/ 3aJTUIIAETHCS
HaWOLIBIIT KOPYHIIHHUM CYJIOM B YKpaiHi.

3a3HaunMo, IO BIATOBIAHI KPOKH, HEOOXiAHI s pedopmyBaHHS CyIOBOI
cucteMu YKpainu, BukiaaeHi B Kapti cynooi pepopmu [4], sika Oyna HampaliboBaHa
YKpaiHChKUMH €KCIIepTaMy Ta TPOMAJCbKUMH OpraHizailisiMu, 1 Ha sKy Jep:KaBHa
BlIaZla HE 3BepTae 0co0ymBOi yBaru. HeoOXimHICTh 3I1HMCHEHHS CYyIOBOi pedopMmu
0COOJIMBO TOCTPO BiAUYJIM Ha cOOl BET€PaHU-BIMCHKOBOCITYKOOBII, MUTAPCTBA SIKUX
0 CyJlaM 3 METOI0 3aXHCTy MOPYIICHHX JEP>KaBHOIO BJIAJIOI0 MPaB HA OTPUMAaHHS
JOCTOMHOI TMEHCIi, MPOJIOBKYIOThCSA 0 I[bOr0 4acy. barato ripkux HapikaHb MOKHA
MOYYTH BiJI HUX 1 IIOJI0 HEJONYTUX, AHTUKOHCTUTYIINHUX i JIepKaBHOI BIaJAH Y
chepl iX MEHCIMHOro 3abe3NeueHHs, 1 HEPO3YMIHHS iXHIX MpoOJeM, 1 YepCTBICTh
CYJIOBUX OpTraHiB MpH iXHbOMY HaMaraHHi1 JTOOUTHCS CIIpaBeUIMBOCTI B cynax. Bee 1e
BKa3y€ Ha BCE I1I€ JaJIeKICTh HAI[IOHAJIBHOI MPAaBOBOI CUCTEMHM IIOJIO 11 BiJIMOBIAHOCTI
€BPOINEUCHKUM, JEMOKPATUYHUM NPHUHIMIIAM €BPONENCHKOTO MpaBa 1 Ha BIJCYTHICTh
HAJISKHOTO OakKaHHS JIepKaBHOT BJIAU TOOUTHUCS 1X SKHAWIIBUAIIOTO BIPOBAKEHHS
B ITPaBOBE TT0JIC 1 TPABOBE KUTTSA Y KpaiHU.

OTxe, 1 HAYKOBIII, 1 MPAKTUKH 3a3HAYaIOTh, 110 HE3BAXKAIOUM HA TE, 1[0 YaCTHHA
HOBOBBEJICHb HHUHI BTIJIGHO Ha TMPaKTHI[l B JKUTTS, YaCTHHA CYTTEBUX MPoOIeM
3aJIMIIAETHCS. HEPO3B A3aHUMU [S]. 30Kkpema:

— HA KPUTUYHO HU3HKOMY PIBHI JIMIIAETHCS JOBIpA TPOMAISH JI0 CYAY;

— BHCOKAa MOJIITUYHA 3aJIeKHICTh CY/IIB 1 CYJI/IIB;

— HaJ3BUYAHO BUCOKA 3aBaHTAXEHICTh CY/IIB;

— HEBUKOHAHHSI CYJIOBUX PIIIEHB, 0 HA0YJI0O CHCTEMHOTO XapakTepy,

— MOJIITU30BAHICTh NpoUEeAypH (POPMYBaHHS CYIBCHKOTO KOPITYCY;

— XpOHIuHE HeMo(piHAHCYBaHHS CYJIOBOI BJIaIy TOIIO. TOMY BCi Il POTaTUHU
noTpeOyIOTh BUPINICHHS Ta MPOBEJEHHS 3MiH, HacaMIepea 4epe3 MPOsiB MOTITHIHOT

BOJI1 3 OOKY Je€p>KaBHOI BIIAJIH.
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[IpoGnema pedopmMyBaHHs CyI0BOI Bllay B YKpaiHi Ha CbOTOJIHI BUSIBIISIE CBOIO
aKTyaJIbHICTh, OCKUTBKH HAWBKIUBIIIUMU TTEPEIyMOBAMH PO3BUTKY TPOMAISTHCHKOTO
CYCIIIJTbCTBA MAalOTh CTAaTH SKICHE, CTa0lIbHE 3aKOHOJABCTBO Ta e(eKTHBHE
mpaBoOCYJIsl, K1 371aTHI peajibHO 3a0e3leuyBaTh HaAIWHHN 3aXHUCT MpaB 1 CBOOOA
JIIOJMHM, IHTEPECIB CYCHIIbCTBA 1 JepKaBH. ToMy iCHYe HEOOXIAHICTh TEOPETUYHOTO
OCMHCIICHHSI HOBOTO eTany pedopMyBaHHS CYJOBOI CUCTEMH B YKpaiHi, HAOIMKEHHS
npaktuil. ChopsaMoBaHICTh CYJOBO-TIpaBOBOi  pedopMu  mepeayciM  IOBUHHA
0OyMOBJIIOBATH MaKCUMaJIbHE 3a0€3eUeHHs MPUHIIMITY BEPXOBEHCTBA MpaBa, a TaKOK
JIOCSITHEHHSI COLIaIbHOTO €(PEeKTy y CYCHUIbCTBI, BIJIHOBJICHHS JOBIPHM JI0 CYAOBOL
BJIa/IM i CTBOPEHHS YMOB JOCTYITHOTO MPaBOCY LS.
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Kyoepcovka H. L.,

00OKMOp 10OPUOUYHUX HAYK, OOYEHM,

npogecop xkaghedpu ynoamenmanbHux i NPUSAMHO-NPABOBUX OUCYUNIIH
Binnuyvkoeo oeparcasnozo nedazociuno2o yHigepcumenty

imeni Muxatina Koytobuncovkoeo

IMPABOBA OXOPOHA TA 3AXHUCT KYJIbTYPHOI CHAJIIIMHU B
YKPAIHI 1T YAC BIMHHU 2014 p.-1.u. K PEAJIISAIIIS
JIUXOTOMIYHOTI'O 3B’SI3KY KYJIbTYPHUX ITPAB JIFOJUHMU I
OBOB’SI3KIB JIEP’)KABHU II[IOJ0O CTBOPEHHSI TAPAHTIN LIUX [IPAB

[TpaBo Hapoay Ha caMOBM3HAYEHHS € OCHOBHUM BHUSIBOM MOI0 MpPaBO3JaTHOCTI.
I'enepansna Acambiies OOH mnocraHoBwia, 10 1€ MpaBO ICHYE HE JMIIE B
MOJIITHYHOMY Ta €KOHOMIYHOMY BUMIpl, @ ¥ y KynbTypHOMYy [l], 3a KOl XOJHa
JepXaBa HE Ma€ MpaBa IM030aBUTH HApOAM iX HAIIOHAJIBHOI 1IEHTUYHOCTI Ta
KyJIbTYpPHOI ciaJliMHU. MI>KHApOJAHUI NAKT NP0 €KOHOMIYHI, COIlaJIbHI Ta KYJbTYpHI
IpaBa BCTAHOBIIIOE MPABO 1HWBI/IA HA YYaCTh Y KYJIbTYpHOMY KUTTI. B MupHuii yac B
VYkpaini He Oyn0 chopMOBaHO KOHKPETHUX BHUCHOBKIB IIOJIO0 KYJbTYPHOTO AaCIEKTY
npaBa HAa CaMOBHM3HAYEHHS, HE BM3HAYCHO KOHKPETHUX [iH JEp)KaBH MIOJO0 3aXHUCTY
KyJIbTYpHUX TIpaB, HE BCTAHOBJICHO MEX Ta (OpM HaIICHHS 1HIAMBIIIB MPaBOM Ha
KYJBTYpPY, HE JOCATHYTO KOHCEHCYCY I10JI0 OCHOB Ta IiJIed MI>)XKHAPOJAHOI KOHIIETIIII B
cthepi kynpTypHOI criaamuuu (naii - KC), BiicyTHe HaJIe)KHE CTaBJICHHS JI0 OXOPOHHU 1
3aXUCTy ii 00’€KTIB y 1HAMBIAIB, Cy0’ €KTIB MyOJIYHOI aAMIHICTpalll, 1H. 3 HAJIEKHUM
YHOPMYBaHHsIM. HaciIku Takoro My CrocTepiraeMo HHHI IiJ1 YaC MOBHOMACILITAOHOTO
BroprHeHHss Pocii B VYkpainy: Oyno 3HumeHo a0o MOmKomKeHo moHax 560
MarepiasibHUX 00’€KTiB yKkpaiHchkoi KC - 11e my3ei, peniriiiai 06’ extu, 010J10TeKH, 1H.
[2] Tlepenmik ke 3HUIIEHUX HeMmaTepialibHUX 00’€KTiB ykpaiHchkoi KC Ta ix HOCIiB
B3araji He BU3HAUEHUH, 1110 JIa€ MiICTaBU KOHCTATYBaTH iX HEMOINpPaBHY BTPATY...

3a yac Ha3BaHOi arpecii, Ha)ajib, BIJICYTHI 3MIHH Yy MaM’ SITKOOXOPOHHOMY
3aKOHOJABCTBI YKpaiHH IJisi MOJAJbIIOro 3amobiraHHs 3a3HaueHoMy. BBaxkaemo 3a

HEOOX1/IHE TEPMIHOBO 3IMCHUTH HaJIEKHE PO3KPUTTSA MPABOBUX HOPM (3aXO/IIB)
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['aa3bK0i KOHBEHIIIT PO 3aXUCT KYJIGTYPHHX LIHHOCTEN® B pa3i 30pOMHOr0 KOHMIIKTY
(1954 p.) [3], 30Kpema, W00 «CIEIIaTLHOTO 3aXHUCTYy», SKUW TOMMPIOETHCS Ha
«OOMEKeHEe YHCIIO TMPUTYIKIB (CXOBUI), MPU3HAUYECHUX Ml 30€pEeKEHHS PYXOMHUX
KyJIbTYPHUX I[IHHOCTEH, LIEHTPIB 30CEPE/HKCHHS KYJIbTYPHUX I[IHHOCTEM Ta IHIIUX
KyJIbTYpHUX I[IHHOCTEHW, M0 MarOTh AYy)K€ BEIWKE 3HauYeHHsS». Ha BiaMiHy BiX
3arajbHOTO 3aXUCTY TYT 3aCTOCOBYETHCA MIABUIIEHA MIpa 3aXUCTY, SIKa MOIIUPIOETHCS
Ha KyJbTYPHI [IIHHOCTI, 1110 3HAXOATHCS 1]l PEKUMOM IMYHITETY BIITHOCHO BOIOIOYHX
cTopiH. llell iIMyHITET BHpaXaeTbCsi HE JUIIE B TOMY, IO YTPUMYIOTHCS «BIJ
BUKOPHUCTAHHS TaKUX 00 €KTIB 1 IIIHHOCTEH 1 MPUJICTIIMX JO0 HUX JUISHOK y BIMCHKOBHUX
LISX», a 1 B TOMY, 1[0 YTPUMYIOTBCS «B1 OYJb-IKOTO BOPOXKOTO aKTy, HAIIPaBJIEHOIO
MPOTH HUX» Ta «OYyIb-IKUX aKTiB, IO MOXYTh MPHUBECTH 10 iX PYHHYBaHHS YA
3aBAaHHs iM mKoauWy». L1 mpuTynku (cxoBuIa) MOriau O CIyryBaTH 3a HEOOX1THOCTI
MPUTYJIKAMH (CXOBHINIAMU) ISl IIUBUIBHOTO HaceleHHs! OkpiM TOro, moTpeOyroTh
TEPMIHOBOTO 3aKOHO/JABYOI0 BU3HAYECHHS BCl BHJM IOPUIAMYHOI BIIMOBIJATBHOCTI 32
MOPYIIEHHS Ta 3JI0YMHU y NaM’ ATKOOXOPOHHI1H cdepi!

HuHi BXe Bech CBIT 3p03yMiB, 110 Kpemiib HamaraeTbcsi mepenucatv 1 CBOIO
1CTOpII0, 1 1ICTOPI0 YKpaiHH, HAJAI0uW IITYYHUN CUMBOJII3M Ta 3HUIINYIOUU TaM’ SITKH,
MOB’5I3aH1 3 ICTOPIEI0 HAIIOI KpaiHW Ta 1i HapoAiB... Lle ogHe 3 OCHOBHUX 3aBIaHb
BiitHM 2014 p. — T.4.! Kpaina-arpecop HamaraeThcsi 3aIMIIUTH TICISA ceOe He JIUIe Ha
OKYIIOBaHMX TEPUTOPIAX, a M IO BCi YKpaiHi TUIBKK T, IO MOXKE MIIIATH T
BUTaJlaHy Ta/abo0 Tepernucany Herw «ictopito Pociin! HemionaBHe BBeJieHHS HEIO Tak
3BaHOTO «BIMNCHKOBOTO CTaHy» Ha OKYMOBAaHUX TEPUTOPISX HAIIOI KpaiHU MOCTaBUIIA
nig 3arpo3y Hamy KC Ta Hagano 3akoHHI MIACTaBU BUBE3EHHS HOro 00’ekTiB! Uwu
3MO’K€ Halla KpaiHa ix noepHyTu?! Haxanb, B YKpaiHi y MUPHUN Yac HAJEXKHO HE
BimOynacs iX peectpariis/ BHECEHHS JI0 BIAMOBIIHUX PEECTPIB/CIUCKIB TOIIO. .., OLIBIII
TOTO, LbOTO He BiI0yJocs 1 micist anekcii AP Kpuwm, it Bropraenns Ha Jlonbac y 2014

pOIIi, HE BU3HAYEHO 3aKOHOIaBYO MEXaHI3M ITOBEPHEHHS TOIIO.

1 Bci 06’ €KTU KyNbTYPHOI CNaLLMHM € KYNbTYPHUMM LIHHOCTAMM, X04a, 3a3BMUYail, Yepes NOMU/IKK Nepeknaay
MiXHapoA4HO-NPaBOBMX aKTiB, Ha AYMKY aBTOpa, B HAYKOBIiN fliTepaTypi 1 NoAeKyan B 3aKOHOA4ABCTBI 3yCTpiyatoTbeA iHLWi
6ayeHHs.
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VYkpaina Mae BXKUBaTH 3apa3 3ax0Jld JIJIsi OXOPOHM Ta 3aXuUcTy Bcix 00’ekTiB KC
VYkpainu 1 cBoei ictopii! Tax momo nemarepianbHoi KC HeoOXigHO TEpMiHOBO
3aXUCTUTH 11 HOCIIB, 30KpeMa, BUIAUIMTH iM ansi mepeOyBaHHS Oe3leyHl Micl,
3a0€3MeUYnTH, HaJEKHO YHOPMYBABIIH, MOXJIHUBICTh TOIMYJSPU3YBaTH iX ISUIbHICTD,
cami ix 00’extu HemarepianbHoi KC tomo [3]. A moao marepiansaoi KC, nmpumipom,
Ha BUKOHaHHS BuIe BKazaHoi KonBeHmii [4], ii BuxonaBuoro perimamenty Tta Il
[IpoTokony (1999) no Hei mo Bcii TepuTOpli HaIIOI KpaiHUW 3a BUKIIOUYCHHSIM
OKYNOBAaHUX TEPITOPIA CIi, 30KpeMa, HaJIEKHO YHOPMYBaTH B HallOHAIbHOMY
naMm’ITKOOXOPOHHOMY 3aKOHOJaBCTBI Ta 3aCTOCYBAaTH «BIAMITHHM 3HaK» KoHBeHIIT
st 00’extiB KC Ha Tepenax Ykpainu B ycraHoBieHoMYy KoHBeHIi€ro [4] mopsaaKy 3a
kot FOHECKO. Buxonatu 306ip HeoOximHoi iH(popMaiii Ta okpeMi poOOTH 3
MiAroTOBKM JokyMmeHTalii mo o6’exktax KC Ttomo B YkpaiHi NMpakTHYHO MOTJIH O
Ha0yBayl OCBITM HaBUAJIBbHUX 3akjaaiB. Lle O cnpusiio ix maTploTHYHOMY BUXOBAHHIO,
nonyisipu3amii  KC, 3pobieHHss Ta/abo0 pO3BUTKY HaJICKHUX HAIIOHAIBHUX Ta
MICLIEBUX CIUCKIB/pEECTPIB 1i 00 €KTIB, 1H.

HasBana KouBeHiisi [4] He BuMarae BiJ J€p:KaB-y4aCHHULb [O3HAYaTH LIUM
3HAKOM KYJBTYPHI IIHHOCTI, 1[0 HE 3HAXOMASTHCS TMiJ CIHEHIAbHUM 3aXHCTOM — II€
pilIeHHs 3ayMileHe Ha iX po3cyn. [IpoTe BoHa 3000B’s13ana iX MO3HAYaTH KyJbTYpHI
IIHHOCTI, 110 3HAXOMATHCS MiJ CIEHIAIbBHUM 3aXHCTOM, TPAHCIOPT 3 KYJIbTYPHUMH
IIHHOCTSIMH, M0 3HAXOIATHCS TiJ CICIialbHAM 3aXHMCTOM, a TaKOXX B EKCTPEHHUX
BUIAJIKaX 1 IMOPOBI30BaH1 YKpUTTA. Bcl Tpu Bunaaku oOyMOBIIeHI MO0 BIHICHKOBOTO
qacy, ajie, 3 MPaKTUYHOI TOYKU 30pY, MEPEeBAXKHO 111 MO3HAYEHHS TOTYIOTh B MUPHUUN
yac. [lpumipom, Ha Teputopii KoaumiHboi dDeneparuBHoi PecryOmiku Himeuunnu
OyJ10 MO3HAaYeHO BIAMITHUM 3HAKOM Okl 9000 icTopuyHUX OYJIBENb 1 HEHTPIB, 110
MaloTh KyJIbTYypHI Iam’ATKH, a Takox Outbin HiX 2000 mys3eiB, apxiBiB, 0i10mioTeK 1
MICIIb apXEOJIOTIYHUX PO3KOMOK, 1H. [5, ¢.36-37] B VkpaiHi Ha3BaHl MO3HAYEHHS
KyJIbTYpHUX IIIHHOCTEH BIACYTHI, ajie, HEOOYMOBIICHICTh >KOJHUM HAIIOHAILHUM
HOPMAaTUBHO-TIPAaBOBUM 4YM HOPMATHBHMM aKTOM HE BHKIIOYAa€ BHUKOHAHHS

MDKHApOJIHUX 3000B’s13aHb KpaiHM 111010 TAKOTO.
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OcHOBOI0O (PYHKITIOHYBaHHS JIep>KaBHOI IaM’ ITKOOXOPOHHOI CUCTeMH YKpaiHU €
3aKOHOJIAaBYO 3aKpITUICHI TMOJIOKEHHs, 3a skuM 00’ekth KC, 1m0 3HaxomsaThcs Ha i
TEpUTOPii, OXOPOHSIIOTHCS  JIepXkaBolo, a y OaraTompouIbHOMY  KOMILIEKCI
nam’ATKOOXOPOHHUX  3aXOJ[IB -  aJMIHICTPAaTUBHHMX, MPaBOBUX, HAYKOBHX,
MPOCBITHUIILKUX, TEXHIYHUX, CEKOHOMIYHHUX - JIO0 TEPIIOPSIHHUX CII BiHECTH
nepeayciM 3aKOHOJAaBYE€ Ta HOPMATHBHE PEryJIIOBAHHS OXOPOHHM Ta 30epexeHHs
00’extiB KC Ha nepxaBHOMY piBHI, a Tak0oX OO0I3HAHICTh ()axOBOTO CEPElIOBHUINA 3
MDKHApOJHHUMH MPABOBUMM JOKyMeHTaMu. [6, c. 23] Bci mi 3axogu MawTh OyTH
B1JI0OpakeH1 B YXBaJICHIA B yCTaHOBJIEHOMY Hopsaaky BepxoBHoro Panoro Ykpainu
Konneniii aepskaBHoi momituku 1mojno KC nmng 3a0e3nedeHHs CTIMKOrO PO3BUTKY
KyJIbTypHOI cepu YKpaiHM Ta crnupaTucs Ha 0a30B1 IIHHICHI TPUHIUIMA CBITOBOI
CHUIBHOTH, BU3HAUEHI Y MIKHApPOAHO-TIpaBoBUX akTax moa0 KC.

[lomtuka pepxaBu mono oxoponn Ta 30epexenHs KC, ska wmae
3a0e3neuyBaTUCs CUCTEMOIO OpraHiB IMyOJIYyHOT aJMiHICTpallii, TOBUHHA (POpPMYyBaTU
BIIUYTTSI COLIAJIbHOI COJIIJIAPHOCTI, HAJEXKHOCTI 1HAMBIAA 10 KYJIBTYPHO-ICTOPUYHOI
CHIJIbHOTH, BU3HAYaTH CTEPEOTUIIM 1 HOPMHU TOBEIIHKH, 3a0e3MeuyBaTh 3B’SI30K 3
PIIHOIO 3€MJICI0 KOXKHOTO, MICIIEé B ICTOPUYHOMY JIaHII031 TMOKOMiHL Ta 1H. o
BBelIeHHS y 2022 poll BINCHKOBOTO CTaHy B YKpaiHi MaiKe MIBTOPU TUCSAYl MICT 1
CeNIMIN Ta TOHAA 8 THCSY cin YKpaiHu Manu IiHHI 00’ektu MarepianbHoi KC (Ha
nep>)xkaBHOMY 001Ky mepeOyBano moHan 140 Tuc. mam’sTOK, Xoda iX Habararto
Oinble), 13 HuX: Maibke 49,8% - mam’satku apxeonorii, noHaa 37% - naMm’STKH 1CTOpIi,
noHana 11% - mam’aTku apxiTeKTypu Ta MicToOynyBaHHS, 1 moHan 2% - maMm’siTKU
MOHYMEHTAJIPHOTO MHCTEITBA, HAYKH 1 TEXHIKH, CaJOBO-NIAPKOBOTO MHUCTEITBA, Ha
0a31 KOMIUIEKCIB MaM’ SITOK, 110 MalTh OCOOJUBY KyJIbTYpHY LIHHICTh, B YKpaiHi
misimo 63 ICTOPUKO-KYJNBTYPHUX 3alOBIAHMKA, TPETUHA 3 SAKUX Majla CTaTyc
HanioHanbHUX. Ilpu 1bOMYy Bci mnuTaHHSA Mmoa0 oxopoHu 1 3axucty KC Ha
HalioHaIbHOMY piBHI (!) 30cepemKyBaiuCsS B €IMHOMY CTPYKTYPHOMY MiIPO3ALIL -
JlemapTaMeHTI KyJlbTypHOI cmaaumHu MiHicTepcTBa KylnbTypu Ta 1H(OpMaLiiHOI
NOMITUKM YKpaiHM SK B MHUPHMM Yac, Tak 1 HHUHI. A 3a MDKHapOJIHUMH

3000B’s3aHHSMH YKpaiHa Majia CTBOPUTH OKPEMHU IEHTPAJIbHUN OpraH BHKOHABUOI
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Biaau 1070 oxoponu KC 3 BiIMOBIAHUMHU BJIQJHUMH OpraHaMU Ha MICLIEBOMY DiBHi!
MaJtourCeNbHICTh MTATy TIaM’ SITKOOXOPOHHHUX CTPYKTYP Y BJIQJHUX OPTaHIB € 3BUYHOIO
st YKpainu, 30Kpema, i uepes Opak OromkeTHoro (pinancyBanHs. HuHi 3HOBY MoBa iinie
PO CKOPOYEHHSI MIHICTEPCTB, a BIATIOBIIHO 1 iX mipo3autiB. I B MUpHUI yac HEOOX1aHOT
PO3pPOOKH TaM’ITKOOXOPOHHOTO 3aKOHOJIABCTBA Ta 3MIMCHEHHS HAJIECKHHUX 3aXOJIIB 3
OXOpPOHH, 3aXHUCTy, 30epexkenHs Tomo KC He Oyio, a mij yac HUHIMIHBOI BIHU TUM
naye... Bapro 3amymartucs, o MU 3aJIMIIMMO HAlIUM HalajkaM 1 4u 30epekeMo
CBOIO 1JICHTUYHICTb, CBOIO 1CTOPIIO uepe3 Take crabiieHHs 10 KC BmagHuUX opraHiB Ta
camux 1HAUBIAIB?! TyT ciig miarpumatu nymky O. [BaHOBCHKOT: «YKpaiHa moTpamnuia
1] BIUIMB mponaranau P® mie Tpu coTHl pokiB ToMy» [7]. 3maeTbea Haie (BCiX)
craBieHHs 10 KC mig num BrummBom! I e Ha BIAMIHY BijJ caMoOi KpaiHH-arpecopkH,
sIKa M1 Yac I1i€l BIHHKW CTBOpIOBAJia HAMMIMIN yMOBH i npuBiacHeHHs Hamoi KC,
HEOJHOPA30BO BHOCSYH 3MIHHU JJO CBOTO 3aKOHO/IABCTBA, Y3aKOHIOIOYH pO3rpa0yBaHHs,
HUILIEHHS, BUBE3eHHs ToIo 00’ ekTiB Hamoi KC.

KC mae BucTynmatu rapaHTI€IO COIIalbHOI 3TypTOBAHOCTI y BOEHHHUM Yac W
OCHOBOIO BIJHOBJICHHS Yy TMICJISIBOeHHUN mepion! BoHa mnoBMHHA He JuIe
nepeaaBaTUCs MaliOyTHIM TIOKOJIIHHSIM, ajieé ¥ OXOPOHSTHUCS 1 3aXUIATUCSA B YKpaiHi 1
M1 Yac i€l BIMHU JIJIs1 HAJIE)KHOT peasizalili JMXOTOMIYHOTO 3B’ SI3KY KYJIbTYPHHUX MpPaB
JOIMHY 1 000B’A3KIB HAIIO1 JAEP>KaBH 11010 CTBOPEHHSI TapaHTiil IIUX MpaB.
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3acmynHuK 0ekama 3 Haykoeoi pobomu
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3AXHUCT ITPAB CYB’EKTIB I'OCITOJAPIOBAHHSA
Opni€ero 3 yMOB €(pEeKTUBHOTO 3IMCHEHHS TOCIOAAPCHKOT MISUTBHOCTI € 3aXUCT
mpaB 1 cy0’ektiB. Hapas3i € uyumano mpoOiem y cdepi 3axucTy mpaB CyO’ €KTIB

rOCIOJIapIOBaHHs, SIKI MOB’s3aH1, MEpPeayciM, 13 HEAOCKOHAIICTIO 1 HEY3rO/KEHICTIO
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HOPMATHUBHO-TIPABOBUX AaKTIB, CYMNEPEWIMBICTIO TOCIOJAPCHKOTO 3aKOHOaBCTBA,
HE3aKOHHUM BTPYYaHHSIM KOHTPOJIIOIOUUX OPTaHiB Y TOCMOAAPCHKY MiSUTBHICTH, IO
HEraTHBHO TO3HAYAETHCS HAa TOCIOAAPIOBAHHI Ta PO3BUTKY MiANPHUEMHULTBA. Tomy
NUTAHHS 3aXHUCTy IMpaB CyO’€KTIB TOCHOJAPIOBaHHS HE BTpavya€ TEOPETHUYHOTO 1
MPAKTUYHOTO 3HAUYCHHS.

[1i 3axyucTOM MpaB 1 3aKOHHUX IHTEPECIB CY0’€KTIB rOCIOAAPIOBAHHS HAYKOBIII
PO3YMIIOTh «JISUIBHICTh CY0’€KTa TOCIOJApPIOBAaHHS 200 YITOBHOBAXXEHOI'O JIEPIKaBOIO
KOMIIETEHTHOTO OpTaHy IOJ0 3aCTOCYBaHHS 10 OCOOH, SKa TMOpPYIIye, HE BHU3HAE,
OCIIOPIOE TPaBO, y BCTAHOBJIEHOMY 3aKOHOM MOPSAKY 3a0€3MeYeHUX JAepKaBHUM
MIPUMYCOM 3aXO/I1B 3 METOIO MPUITMHEHHS MPABONOPYLIEHHS, BITHOBJIECHHS (BU3HAHH)
nopyiieHoro (ocrnoproBaHoro) mpaBa» [1, c. 325]; «CyKyIHICTh B3a€EMOIOB’SI3aHUX
MpaBOBUX 3aco0iB, CrocoOiB Ta (GopM, 3a JOMOMOIOI SKUX, MPHU HEOOXI1THOCTI,
3a0e3MevyyeThCsl BIIHOBJICHHS YK BHU3HAHHS MOPYIICHWX YH OCIOPIOBAaHHUX IIPaB,
CTBOPIOIOTbCSI YMOBU JUIsl 3amo0iraHHs iX TMOPYLIEHHIO, YCYHEHHS MEpelIKOA
3/11IICHEHHSI MPaB, MPUTATHEHHS IPABOMOPYIIHUKIB J0 BIAMOBIIAIBLHOCTI» [2, C. 7].

HeoOxiaHICTh 3aXUCTy BHUHUKAE TOJI, KOJHM MOPYIIYIOThCS IpaBa CyO’€KTIB
rOCIOJapIOBaHHA. 3a TaKUX YMOB CYO0’€KT TOCMOJAPCHKOI MiSUTBHOCTI MOKeE
3MIMCHIOBATH 3aXWCT, OOpaBIIM BiANOBIAHY Horo ¢opMmy (IOPUCOUKLINHY 1
HCIOPUCAMKINIHY) Ta croci0 (BM3HAUeGHI B 3aKoHI abo J0roBOpl 3aXxoJu, 3a
JIOTIOMOTOI0  SIKUX BIJOYBA€ThCSl BIJHOBIICGHHS MOPYIICHOTO TIpaBa, MPUITUHEHHS
MOPYUIEHHS 1 BIUTUB HA IPABOMNOPYIIHUKA).

OcHOBHOIO (OPMOIO 3aXUCTy TOPYIICHHX TIpaB CyO €KTIB TOCHOIAPCHKOI
JUSITBHOCTI € CYJIOBa, SIKa peaji3yeThbes Yepe3 MpaBo Ha mo30B. [lopsiok 3axucTy ixHIX
MpaB PErIaMEHTYEThCS HOPMaMHU IMPOLECyaTbHUX KOJIEKCIB Ta 1HIIUX HOPMATHBHO-
MPaBOBUX aKTiB.

Hapasi cnocrepiraerbcsi TeHAEHIIST 10 30UTbLIEHHS CIOPIB, SIKI BUPINIYIOTHCS
cynamu. [lepeBaxHO JOMIHYIOUMMH € CIIOPY MAfHOBOTO XapakTepy: Mpo yKJIaJaHHS,
3MIHY Ta PO3ipBaHHA JOTOBOPIB; MPO BU3HAHHS HENINCHUMHU akTiB JAEpKaBHUX Ta
IHIIMX OpTraHiB, MIAMPUEMCTB a00 opraHizalii; mpo 6aHKpPyTCTBO TOII0. OCHOBHUMHU

MPUYMHAMU 3BEPHEHb Cy0 €KTIB FOCTIOAAPIOBAHHS IO CY/iB BBaKaeMO: 1) akTUBI3AIIIIO
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roCrHoJIapChKOl  AISTIBHOCTI B YKpaiHi (NMpUHAaMHI 70 BidHM); 2) 3pOCTaHHS
aBTOPUTETY CY/IiB.

Y cr. 55 KoHctutymii VkpaiHu BKa3zaHO, IO «KOXEH Ma€ IPaBO TICIA
BUKOPUCTAHHSI BCIX HallOHAJIBHUX 3aCO0IB IOPUAMYHOIO 3aXHUCTYy 3BEpTaTUCS 3a
3aXUCTOM CBOiX MpaB 1 CBOOO/ 10 BIAMOBITHUX MI)KHAPOJHUX CYJOBUX YCTAHOB YH JI0
BIJIMOBIAHUX OpPraHiB MDKHAPOJIHUX OpTaHizaiii, 4wieHOM a0 yYacCHUKOM SKHX €
VYkpaina» [4, ct. 55]. Biarak, gkmo cy0’eKT rocrnoiaproBaHHsI BUYEpIIae€ BCl MOKIIUBI
HalllOHAJIbHI MEXaHI3MH 3aXHCTy MOPYLIEHOTO IpaBa, ske rapaHtoBaHe KoHBeHIIiE€O
PO 3aXUCT MpaB JIOJUHU 1 OCHOBOIOJOXKHUX cBoOoa (mami — KonBeHiis) Tta
[IpoTokoniB 70 HEI, TO BIH MOXE€ MOJATH 3asBY J0 €BpPOMNEHCHKOrO CyAy 3 MpaB
moauau (nam — €CIUT). Amke B KonBeHInii sik Gpi3uuHuM, Tak 1 IOpUJIAYHUM 0CO0aM
rapaHTyIOTbCsS TakKl MpaBa: Ha CHpPaBEeIJIUBUIA Cyn (CT. 6); HIAKOrO MOKapaHHA 0e3
3aKoHY (cT. 7); mpaBo Ha e(eKTUBHUHN 3aci0 pUANYHOro 3axucTy (cT. 13); 3a0oponHa
muckpuminamii (ct. 14). Kpim Toro, B ct. 1 IlIporokomy Nel no KonBenii
rapaHTYy€eThCS TIPABO Ha 3aXHUCT BJIACHOCTI.

[IpakTrka 3BepHEHHS Cy0’ €KTIB TOCIOAAPIOBAHHS 13 3aXUCTOM MOPYILIEHUX MPaB
no €CIUI e. Tax, €ECIII mono Ykpainu 25 nunus 2002 poKy BUHIC PIIICHHS, Y SKOMY
KOHCTaTyBaB TMOpYIIeHHS YKpaiHow cT. 6 Tta cr. 1 Ilpotokony 1 KouBenmii Ta
3000B’s13aB Jlep:kaBy-BiAnoBiaua y cBoeMy okpemomy pitneHH1 Big 02 xoBTHS 2003
CIUIATUTH 3agBHUKY B MeEXaxX TPbOX MICAIIB BiJl J1aTW, KOJU PIIICHHS CTaHe
octaTouHuM, BianoBigHO A0 cT. 44 §1 Konsenmii, HactynHi cymu: 500 000 eBpo
(’SITCOT THCSY €BPO) — BIAMIKOTyBaHHS MaTepianbHoi mkoau; 75 000 eBpo (cimaecsT
I’SITh THCSIY €BPO) — BIAIIKOAYBaHHS MopaibHOi mkoau; 50 000 eBpo (m’armecsar
TUCSAY €BPO) — BIAIIKOIYBAaHHS CYAOBUX BUTpaAT [3].

3aKOHOMIpPHO BUHUKA€ MUTAHHS — YW BIUIMBAE OpraHizaIiifHo-mpaBoBa (opma
cy0’€KTa TOCMOJApIOBAaHHA Ha MOro MOXIIMBICTH 3BEPHYTHUCS 13 3aXHCTOM
nopyueHoro npasa g0 €CIIJI? HaykoBusiMu BCTaHOBJIEHI MIEBHI 0COOIMBOCTI 3aXHUCTY
MOPYIICHUX TpaB Cy0’€KTIB TOCIOAAPIOBAHHS 3aJ€KHO BiJ IXHBOI OpraHizamiiHO-
npaBoBoi popmu B €ECIUI. Hanpuxnan, A. 1. [lenocenko BBaxae, 1o «¢izuuHa ocoda-

MIIIPUEMEIh, SK CYO0’€KT TrocCmojaproBaHHs, Moxke momaBatu 3asBy no €CIUI y
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CTaTyCl IOpUJIUYHOI OCOOM, SKIO 1 1HTEpecH TIOB’s3aHl 31 3IMCHEHHSAM
rocroAapchKol AisUIbHOCTI. SKmo (i3uyHa ocoOa-miaAnpueMenpb IIATUME y CTaTycl
(13M4HOI 0COOM, BOHA MOYKE MOJATH 3asBY PO 3aXUCT Ii Mpas, 110 HE IMOB’S3aHI 31
3MIMCHEHHSIM  TOCHOJAPCHKOI  JisIbHOCTI. [HTEepecH  JepKaBHOTO  YHITApPHOTO
MIJIMPUEMCTBA MOXHA 3aXHCTUTH, SIKIIO JepkaBa 3BepHeTbes a0 €CILUI B mopsiaky
crarti 33 Konsenttii» [5, c. 149].

J1o ocHOBHUX CIOCO0IB CYJJOBOTO 3aXHUCTY IpaB Cy0’€KTIB rocrojiaproBaHHs B.
B. IleTpyHs BIAHOCUTH HACTYIHI: BU3HAHHS CYJIOM BHJIAHOTO JIEPKABHUM a0O 1HIIHUM
OpraHOM HE3aKOHHOIO AakTy HeAIMCHUM (MOBHICTIO a00 4YacTKOBO); BHM3HAHHS
OCMOPIOBAHOTO YM HEBU3HAHOIO MPaBa; BUZHAHHS HEJIIMCHUMH IOCIOJAPCHKUX YroJ 3
MIJCTaB, Nepea0ayeHnX 3aKOHOM; BU3HAHHS BHKOHABYOT'O HAIMCY HOTapilyca TaKuM,
10 HE IMUIsIrae BUKOHAHHIO Ta 1HIII [2, ¢.9].

[lepemik cmocoOiB 3aXUCTy HE € BHUYEPIHUN 1 3aJEKUTh BiJ XapakTepy
MPaBOMOPYIICHHS 1 BUAY MOPYIIEHOTO mpaBa. s Toro, mo6 Ouibll ePeKTUBHO
3aXMCTUTHU MOPYILIEHE MPABO CyO’€KT TrOCMOAAPIOBAHHS Ma€ MPaBO MOEIHATH JIEKIIbKa
CIOCO01B 3aXUCTY.

Cy0’exTH TOCHOJApIOBaHHS MaloTh IPaBO BUKOPUCTOBYBATU JUIS 3aXUCTY
MOPYLIEHUX TpaB M€ i M03acCyJOBUM 3aXMUCT: aJAMIHICTPATUBHHMA (3BEPHYTHUCS 0
OpraHiB  JICp>KaBHOi  BJIaJii, OpraHiB  MICIIEBOTO  CAMOBPSIYBaHHS, 10
AHTHMOHOTIONILHOTO KOMITETY YKpaiHU TOIO) YM HOTapiajbHHI, a0 3acTocyBaTu
aNbTEPHATHUBHI CIOCOOM (3aXUCT TPETEHCHKUM CYIOM 4HM HUIIXOM Memianii). Kpim
TOTO, B TOCIOAAPCHKUX BIIHOCHMHAX [UIsl 3aXUCTY TMOPYHIEHUX IMpaB CyO €KT
rocrofiapioBaHHd Ma€ MpaBo OOpaTH CaMO3axHCT, SKUW peami3dyerbes y (opmi
TisIbHOCTI  a00  Oe3nmisuibHOCTI.  Pi3HOBHAOM c€IoOco0iB  caMo3axucTy y cdepi
rOCIOAAPCHhKO-IOTOBIPHUX BIJHOCHH € OMEPaTHBHO-TOCIMOMAPCHKI  CaHKIN, sKi
BU3HAaYeHI B cT. 235-237 N'ocnogapcekkoro koaekcy Ykpainu [6, cr. 235-237].

OTxe, cy0’€KT TOCIOJApIOBAaHHS Ma€ MPAaBO HA 3aXUCT MOPYIIEHUX MpaB. 3
I[I€}0 METOIO0 BiH MOXE BUKOPUCTOBYBATH Oy/b-sKi HE 3a00pOHEHI MpaBoBi (OpMH Ta
croco0u, 3a TOMOMOTO0 SIKMX 3a0€311euy€eThCsl BITHOBICHHS UM BUSHAHHS OPYIIEHUX

Yl OCMOPIOBAaHMUX IIpaB, CTBOPIOIOTBCS YMOBH Jisl 3amo0iraHHs ixX MOPYLIEHHIO,
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YCYHEHHsI TEPeliKOoJ 3A1MCHEHHS TMpaB, MPUTATHEHHS MPABONOPYIIHHUKIB 10
BIJIMOBIAANbHOCTI. Peanizalito mpaBa Ha 3aXUCT MOXHA BBaXKaTH €()eKTUBHOIO, SKIIIO B
pe3ynbTati Cy0’€KTy TOCIOJApIOBaHHS 3a0€3MeUyeThCsl pealbHEe  BiTHOBIICHHS
MOMEepPeHHOTO CTAaHOBMINA, BU3HAHHS MpaBa, KOMIICHCAIlsl 30UTKIB, MOBEPHEHHS
MaiiHa TOIIO.
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Menvnux A. A.,

O00KMOp 10OPUOUYHUX HAVK,

cmapuiuti HayKo8uti cnispoOimHuUK
HABYAILHO-HAYKOBO20 THCIMUMY MY NPasa
Kuiscbkoeo nHayionanbHo2o

yHigepcumemy imeni Tapaca lllesuenxa, aogoxam

3AXUCT COUIAJIBHUX MMPAB Y IUBIJIBHOM Y INPOLECI:
IMPOBJEMH METOJ10J10I' I

3axucT MpaB B IMBUIBHOMY MpPOIIEC alUIIKYye€ThCs Ha KOHKPETHE MaTepiajibHe
mpaBo, sike Oylo TOpylleHe, HEeBU3HaHe YW TO ocmopeHe. KokHe mpaBo sKke
3aXHUIIAETBCS CYJIOM, MOKE MiANajaTv MiJ A0 TpolecyalbHoi (Gopmu, siKa MOXeE
MaTh CIHPOMOXHICTh B TMPOIECyaIbHUX IHCTUTYTax 3a0e3ledyBaTH OXOpPOHY
comianbHux mpas. [llo cTaBuTh MUTAHHS PO aHAII3 COIliai3aIliio MPOIECY.

Yactunow 1 cr.4 HIIK Ykpainu Bu3HaueHO, IO KOXKHA ocoba Mae MpaBo B
MOPAJZIKY, BCTAaHOBIICHOMY IIMM Komekcom, 3BEpHYTHCS O CYyAy 3a 3aXMCTOM CBOIX
MOPYIICHUX, HEBU3HAHUX 200 OCTMOPIOBAaHUX IpaB, CBOOO YU 3aKOHHUX 1HTEpPECiB. A
BIJIMOBA BiJ IIpaBa Ha 3BEPHEHHS JI0 CYAy 3a 3aXMCTOM € HemiiicHoro (4.2 cT.4 LIITK
VYkpainn) . Taki miaxoaud 3aKOHOAABLSA € BOJHOYAC JAKOHIYHUMH, 3 IHILIOTO OOKY
a0CTpakTHUMHU Ta He TmepeadayaloTh KOHKpPETH3allil 3a Taly3eBOI O3HAKOIO
MOPYLIEHOT0, HEBU3HAHOI'O YA TO OCHIOPEHOT0 LIMBUIICTUYHOIO MpaBa (B TOMY W 4uCl
COIIIAJILHOTO), 110 € XapaKTepHUM [Jis 3arajlbHUX TMOJIOKEHb, 3arajJilbHOI YaCTUHU
IIMBUILHOTO TIPOIIECY SIK rajy3i mpasa.

BBaxkaeTbcsi, 10 IUBUIBHE CYJAOYHMHCTBO € OAHIE 13 ¢GOpM 3aXHUCTY
[MBUIICTUYHUX TIpaB SIKE€ Ma€ TIEBHI 3aBJaHHS, SKI MOJSITAIOTH CIPABEIJIUBOMY,
HEYIEPEKEHOMY Ta C80E€UACHOMY pO32aa0y I GupiuieHHi TUBUILHUX CIIPaB 3 Memor
epexmueno2o 3axucmy TMOPYIICHUX, HEBU3HAHUX a00 OCTIOPIOBAHUX IpaB, CBOOO UM
iHTepeciB (PizuuHuX 0cCi0, MpaB Ta IHTEPECIB IOPUAMYHUX OCIO, THTEPECIB Jep KaBU
(ct.2 OIIK Ykpainn) [4].

BpaxoByroun «3aBIaHHS» Ta «METY» IIUBUIBHOTO CYJOUYMHCTBA 13 OYKBaJIbHOTO
po3yminHs 3micty cT.2 IIIK VYkpaiam He BuUmimBae ii COmMaJbHO-TIPABOBUN 3MICT

(6omaii HaPsIMOK), HaBaHTaXKEHHsI. POOMTHLCA aKIIEHT CyTO Ha 3arajbHUX (popMysipax
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npouecyanbHoi Gopmu. Illonpasna, anamiz Hopm LlUBiLIBHOrO MpOIECYaTBLHOTO
KOJeKCy YKpaiHu BKa3dye Ha JOKalnbHI cdepu opieHTamii HOpPM TiJ TPHU3MOIO
«COMIATBHO-TIPABOBOI 11€1». /Jo npuxnady, 4.3 ct.15 HIIK Ykpaiau nependagae, 1o
0e30ruIaTHa MpaBHUYA JOMOMOTA HAJAAE€ThCS B TIOPSIKY, BCTAHOBIIEHOMY 3aKOHOM, 1110
peryiroe HalaHHS OE30TUTaTHOI MpaBHUYOI monomoru [4]. Biamosimno mo 4.1 cr. 14
3akoHy Ykpainu «[Ipo Oe3oraTHy mpaBoOBY AOMOMOTY» MeEpenik ociO, siKi MaloThb
paBo Ha O€30IJIaTHY BTOPHMHHY MPABOBY JAOMOMOTY MarOTh TaKl KaTeropii ocio, skl €,
SK MPaBUIIO, colllaibHO-He3axuleHum [1]. TIpote ganuii mepenik ociO HE CIIBNAIAE
y JesSKUX KaTeropisix, 13 TUMU Oco0aMu, SIKi ONUHWINCH B CKJIQJHUX >KUTTEBUX
oOcraBuHax. Taki oOctaBuHM Bu3HauyeHl cT.l 3akoHy VYkpainu «IIpo comianbH1
nocayru» ( ...(a)moxunuii BiKk; (0)yacTkoBa ab0 MOBHA BTpaTa PyXOBOi aKTHUBHOCTI,
nam’siTi; (B) HEBUJIIKOBHI XBOPOOHU, XBOPOOHU, IO MOTPEOYIOTh TPUBAJIOTO JIIKYBaHHS;
(r)icuxiyHl Ta TOBEOIHKOBI poO3JaJM, y TOMY 4YHCIl BHACIIOK B)KMBaHHS
MICUXOAKTUBHUX  pedyoBHH;  (T)IHBaJIAHICTh;  (1)0€3M0MHICTB;  (€)0e3po0ITTS;
(e)mano3abe3neueHicTh  0co0u;. .. (1))KOpCTOKE TOBOJKEHHS 3  JIUTUHOIO;
(1)) HacwiIbCTBO 3a O3HAKOK cTaTl; (i) AOMalllHE HACWIBCTBO; (K)IOTpAIUISIHHSA B
CUTYAIIIIO TOPTIBII JIOABMHU;..) [2].

VY c1.1 Koncrurynii Ykpainu 3a3HaueHo, 1110 YKpaiHa € CyBEpeHHa 1 He3aJexHa,
JeMOKpaTU4YHa, coyiaibHa, IpaBoBa Jepxana [3, cT. 3] (kypcuB BiaacHuil — A.M.). A
BXke B ¢T.3 OCHOBHOroO 3aKOHY 3a3HA4€HO, IO JIIOJMHA, ii KUTTS 1 3J0POB'A, 4eCTh 1
T1HICTh, HEIOTOPKAHHICTh 1 O€3IeKa BU3HAIOTHCSA B YKpaiHl HAMBUIIOK COI1AJIbHOIO
miHHICTI0. Tako)X 3a3HayeHo, MO0 «.... IpaBa 1 CBOOOIW JIFOAWMHU Ta iX TrapaHTii
BU3HAYAIOTh 3MICT 1 CIIPSIMOBAHICTh A1ISUTBHOCTI JeprkaBu. JlepkaBa BiIIOBIAA€E MEepeT
JIIOJIMHOIO 32 CBOIO JisUTbHICTh. Y TBEPXKCHHS 1 3a0€31eueHHs mpaB 1 CBOOO/T JIIOAUHU
€ TOJIOBHUM O0OB’SI3KOM JIepKaBH...» [3].

B HaykoBo-npakTuuHOMYy KOMeHTap1 10 LIUBIIbHOrO MpoIiecyasbHOTO KOJEKCY
Vkpainu go cr. 10 IHIIK VYkpainu (BEpXOBEHCTBO IMpaBa Ta 3aKOHOJABCTBO,
BIJIMOBITHO /IO SKOTO CYyJ BHPINIYE CIPaBU) 3a3HAYCHO, MO CyN OE3MOCepeaHbO

3actocoBye Koucturyiiro Ykpainu y pasi (1) xonu 31 3micty HopM KoHcTuTy1ii He
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MOBUHEH 3aCTOCYBATH TIJIbKU 3aKOH, SIKMU I'pYHTYeThcsl Ha KoHcTuTy1ii Ykpainu 1 He
cymepeuuTs ii); (2) Konu 3aKoH, ki OyB YMHHUM J0 BHECEHHs B Aito KoHctutymii
Yy NPUAHATHA TICHS [BOTO, CynepeyuTh ii; (3) KOJIM TpPaBOBITHOCHHHU, IIIO
PO3IIIAIAI0THCS CY/I0M, 3aKOHOM YKpaiHU HE BPEryJbOBaHO, & HOPMATHUBHO-TIPABOBUIMA
akT, mnpuitHaTHii BepxoBHoio Pamoro abo Panmoio wminictpiB APK, cynepeunTs
Koncturymii Ykpainu; (4) xonu ykaszu [lpesumenta VYkpaiHu, siKi BHACHIIOK iX
HOPMATHUBHO-TIPABOBOTO  XapakTepy MiJSAraloTh 3aCTOCYBaHHIO CyJaMH  IpU
BHUpILIEHH] KOHKPETHUX CYJIOBUX CIipaB, cynepeuats Koncrurynii Ykpainu [4].

VY Hayll HMBUIBHOTO MPOIIECY YCTOSUIOCH TBEPKEHHS PO T€, 110 IPOLECyaIbH1
MPaBOBITHOCUHM, SIKI BUHUKAIOTh, 3MIHIOIOTHCS Ta MPUIUHSAIOTHCS B XOJ1 PO3IIISAY 1
BUPILIEHH] UMBUIbHOI CHOPaBU YABISIIOTBCA AK IMPABOBIJHOCHHHM, 3 TPUBOLIY
NPUHAJICKHUX  YYaCHUKAM [MBUIBHOTO TIPOILIECY MPOIECyaIbHUX TpaB  Ta
nporecyaaTbHuX 0008’ s13KiB [5-8].

Ha nymxy JIL.B.Jinenko, 3aradbHUMH KpuTepisiMu Kiacudikaiii HUBUIBHUX
MpoIeCyalbHUX TMPABOBIAHOCUH € HAcTymHi: (a) 3a CTylneHeM 1HJUBiAyasi3alii
cyO’€eKTIB: aOCOJIIOTHI Ta BIAHOCHI; (0) 3a KpuTepieM (QPYHKIIOHAIIBHOTO MPU3HAYECHHS:
pPEryJIsITUBHI Ta OXOpPOHHI; (B) 3a KpUTEpieM dYacy Jii: JOBTOCTPOKOBI Ta
KOPOTKOCTPOKOBI; (T) 3a KUIBKICTIO CyO’€KTIB: MPOCTI Ta CKJIAJHI; (JI) 32 PO3MOALIOM
mpaB 1 000B’s3KIB MIXK Cy0’€KTaMU: OJJHOCTOPOHHI Ta IBOCTOPOHHI; (3K) 32 KpUTEPIEM
XapakTepy 000OB’sI3KIB: aKTUBHI Ta MACUBHI; (3) 32 XapaKTEPOM BOJICBUSBIICHHS CTOPIH:
JOTOBIpHI Ta ympaBiiHChki [8]. Hamu »x, mompu Takuil miaxiJy BUOKPEMIIOBAIUCH
JOJTATKOBHM BHUJI — IUBUIBHI TIPOIECyasibHI TMpaBoOBimHOCHMHU Oe3neku. [lig HuMUH
MIPOTIOHYETHCSI PO3YMITH CYCHIbHI BIAHOCHUHU, SIKI BUHUKAIOTH 3 M1JICTAB 3A2PO3IUBUX
ma HebOe3neuHux ymo8 JUISl  30IUCHEHHS YUBLIbHO2O CYOOYUHCMBA Ta  AK1
3YMOBNIOIOMbCA 3d MAKUX 00CMAsuH nompebor niocmas Gxcumms GiONn0GIOHUX
npoYecyanbHux 3axo0ié 3a0is 3a0e3neueHHs. HANEeNHCHOI OXOPOHU ma 3aXUCHmy SIK
npoYecyanvbHux npas, ceobod ma iHmepecig, MO CTATU MPEAMETOM PO3TISAY
IIMBUIBHOI cripaBu [6].

Bucnosku. Comianizaiiis NpoIecyalbHOTO IIpaBa € HOBUM MemOO0I02IUHUM

TOPU30HTOM PO3BHUTKY JEMOKpATii Ta MPaBOCYAJsSI, CTAHOBJICHHS COIAIbHOI JepKaBU
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Ta POoJIl COIIaJIBLHOTO TpaBa y 30aJIaHCOBAHOMY T'POMAJISHCBKOMY CYCIUIBbCTBI. [IpoTe
OiAXO0AW 110 3iMCHEHHs (OopM MpaBOCYAIs y TiM UM 1HOIN TpolecyanbHiil dopmi,
XapaKTepU3yIOTh MPOLEIYPH Ta MpaBuia CyJOUMHCTBA K TaKi, 10 «3HEKPOBJICHI» HA
COIJIbHO-TIPAaBOBUM €leMEeHT. SIK HACIiIOK, MOXKYTh HacTaBaTH HACHIIKU, B SKHUX
oOpanHs (opMH CyAOBOTO 3aXHWCTy HE CTUIBKH TPUBHOCHTH TMO3UTHUBHUN e(eKT
BHACJIJIOK 3/1MCHEHHSI CYJJOYMHCTBA, CKUIbKM HeraTuBHUU. Coliai3aliis mpoiecy He
Ma€e Ha MeTI 3aTATYBaHHsS NPOLIECY PO3IJISAAYy a BUPINIEHHS CIpaBd, a, CKOPIII,
BpaxyBaTH 0COOJMBOCTI Cy0’€KTIB LIUBLILHOTO mpouecy. i ocoObauBoCTI 1 € YMOBOIO
HE TUIbKH CIIPaBEUIMBOTO 31MCHEHHS MPaBOCY /s, a i HOro ePeKTUBHOCTI, OCKUIbKU
MOBEJIHKAa o0ci0, BpaxyBaHHA iX OCOOJIMBOCTEl peam3auii mpaB Ta OOOB’SI3KIB
YTBOPUTH ISl CYAY YMOBH TUJIACTUYHOCTI TporecyaiabHoi (opmu, sika Oymae
HEUTpasi30BaHa Ha MpeIMET He BUKOHAHHS NPOLECyaIbHUX 000B’A3KIB, 3aTATYBaHHS,
3JIOBXXMBAHHS [paBaMH, ToOHI0. AJDKE IMpouecyalbHa QopMa BinoOpakaTume
MPUPOJHIN CTaH Ta MOTpeOU MarepiadbHOrO MpaBa, HOCIIB MarepianbHuX mpaB. Came
TaKe COLIAJIbHO-TIPABOBE 3aBJIaHHS Mpoliecy K popmH (il MOABIMHOCTI) MPHU PO3IIIAII 1
BUPILIEHH] UBUIBHOI COpPaBU CyJOM. B iHIIOMY BUNAAKy, Y BUIAIKYy TaK 3BaHOI «
MpollecyaabHOi PIBHOCTI» 0€3 BpaxXyBaHHS COIIAJBHOTO 3MICTy CyO’€KTHBHHX IpaB
CTOpIH Yy CHPaBl YU TO IHIIMX YYACHUKIB MPOLIECY, MpoliecyaabHa opMa 3aB1IOMO HE
BIJINOBIIATUME MPU3HAYCHHIO IIMBIIBLHOTO TPOIIECy, a Horo Meta Oyne HEAOCSKHOIO
YU TO BiJAAJICHOO (II0pa3y BiATAISTHUCS).
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imeni Muxaiina Koyrobuncovko2o

JAUCHUIIJIITHAPHA BIIMOBIJAJIBHICTD ITPAIIIBHUKIB SIK 3ACIb
3ABE3IIEYEHHSA TPYJOBOI JUCHUIIJITHA

TpynoBa aucHuIIIiHA Mae HeaOUsIKe 3HAYEHHSI SIK JJisl poOOTOAABLS, TaK 1 JJIs
mpaiiBHUKiB. Bona chopuse miABUIICHHIO €()EKTUBHOCTI  BUPOOHUIITBA U
MPOJIYKTUBHOCTI TIpalli, BUCOKIN SIKOCTI pe3yJbTaTiB Mpalli, OXOPOHI 3J0pOB’s Ha
MIJIMPUEMCTBI, CTUMYJIOE€ TPallIBHUKIB TMpalioBaTU 3 BIIJA4YCl0, MPOSBISATH
iHimiatuBy. He BUMagkoBO 3aKOHOJIABEIb CTUMYJIIOE MPAIIBHUKIB J0 JTOTPUMAaHHS
TPYJOBOI AMCLUILUIIHA PI3HUMU HUsAXaMu: « TpyoBa AMCHMIUIIHA HA MIJMPUEMCTBAX,
B YCTaHOBaX, OpraHizaIlisx 3a0e3MeuyeTbcsi CTBOPEHHAM HEOOX1THUX OpraHi3aiiifHuX
Ta EKOHOMIYHUX YMOB JJII HOPMAJIbHOI BHUCOKOIPOIYKTUBHOI POOOTH, CBIIOMUM
CTaBJICHHSM JIO TIpalli, METOJaMH TePEKOHAHHS, BUXOBaHHS, a TAKOXK 3a0X0UYCHHSIM 3a
cymutiHHY Tipatio» [1, ct. 140].

VY Haymi BUIUIAIOTH JEKIJIbKAa CHOCO0IB 3a0e3nedYeHHs] TPYJAOBOI AUCIUILIIHM.
HaliyacTime 10 HUX BIJHOCSTH 3a0XOYEHHS, IPUMYC, EKOHOMIYHUH 1 OpraHi3auiiHui
meroau [2, c. 522, 523]. IliaTpumyemMo IyMKy TpO Te, 110 OCHOBHMMH 13 HHUX €
MePEKOHAHHS, BUXOBAaHHS, 3a0XOYCHHS, a J0 OKPEMHX HECYMJIIHHUX IpalliBHHUKIB
3aCTOCOBYIOTBC 1€ ¥ 3aX0I1 TUCIMILIIHAPHOTO BIUTHBY [3, C. 224].

3a HaAABHOCTI KIUIBKOX CTUMYJIB y TpPYIOBOMY IIpaBi MPAaBOMIPHO BUHHKAE
MUATAHHS TIPO POJIb JUCIUIUIIHAPHOT BIJIMOBIAAIBHOCTI SIK 3aco0y 3a0e3leueHHs
TPyIOBOi muciuiUliHA. [Ipu3HaueHHsS IHOTO I1HCTUTYTY TPYAOBOTO IIpaBa BJAJO
Bu3HauuB : «OCHOBHE 3aBIaHHS 1HCTUTYTY AUCIHUIUIIHAPHOI BiJMOBIIAIBHOCTI

mojisira€ B TOMYy, IO BIH TMOKJIMKaHUM 3a0e3neyyBaTu CTIMKUN  FOPUIHMYHO
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BPETYyJIbOBAaHUN TMOPSAJOK KOJEKTUBHOI OpraHi30oBaHOi TMpaili, IO BUSBISETHCI Y
JOTPUMAaHHI BUMOT TPYJOBOi qucHHILIiHm [4, c. 120].

BBaxkaemo, 110 JIUCIHUIUIIHAPHA BIANOBIIANBHICT, MEPENyCiM, BHUKOHYE
NPEBEHTUBHY POJb IIOJ0 MPABONOPYIIHUKA TPYAOBOI AMCIMIUIIHA Ta YCIX IHIIUX
MpaliBHUKIB, AKI BXOMATH 1O TPYIOBOro KOJEKTHBY. KpiM Toro, meil 1HCTHTYT
nepeadavyae MPUHIMI HEBIIBOPOTHICTh MOKapaHHA, aJKe BIAMOBIIHO a0 cT. 147
K3nll Ykpainu 10 npaBonopyuiHuka MOKHA 3aCTOCYBATH OJIMH 13 3aXO0/I1B CTATHEHHSI:
JOTaHy YM 3BUTbHEHHS. 3aKOHOJAABCTBOM, CTaTYTaMH 1 MOJIOKCHHSIMH TIPO JUCITUTLTIHY
MOXYTb OyTu TmepefdadeHi g OKpEeMHX KaTeropid mpaiiBHUKIB W  1HIII
JUCUUIUTIHApHI CTATHEHHS [1, cT. 147]. OcTaHHEe MONIOKEHHS HEOOX1THO PO3YyMITH B
aCIleKTlI KOHCTUTYLIMHUX 3acajl, BIAMOBIIHO A0 SKUX BUKIIOYHO 3aKOHAMH Y KpaiHU
BU3HAYAIOTHCA [IISAHHS, SIKI € JUCHUIUIIHAPHUMHU TIpaBoOMOpyIIeHHAMH. Bigrak
nepea0aYnTH B JIOKAIBHUX aKTaxX 1HII 3aX0JU JUCHUILIIHAPHOTO CTATHEHHS, aH1XK Ti,
AK1 BU3HA4YEHI B 3aKOHax y cdepi mpail, He MoxHa. Lle 3acTepexeHHsT BaXXJIMBE s
VKJIAACHHS TIPAaBWJI BHYTPIINIHBOTO PO3MOPSIKY, SKi YHOPMOBYIOTh YHUMAJO TMHTaHb
TPYJOBUX BIJTHOCHH, 30KpeMa i TUCUUILIIHAPHOI BIAMOBIIaIbHOCTI.

[lepenik MUCIMIUTIHAPHUX CAHKIIIH, 1110 MOXE 3aCTOCOBYBATH POOOTOABEIh 10
MpaliBHUKA y 3apyODKHHUX KpaiHaX TaKOX BU3HAYAETHCS Y 3aKOHOJABCTBI. [lepernik ix
3HAYHO MIMPINUH, aHIK B YKpaiHi, 30KpemMa: 3ayBa)K€HHs, JOTaHa, 3HIXKCHHS TI0CaIn
a00 BIIMOBA IMJABHUIUTH 3a TIOCAQJ0I0, BIJCTOPOHEHHS B POOOTH 13 BTPATOIO
3apo0iTHOI TuIaTH (1HKOJIM 31 30epekeHHsAM), ITpad, AUCHUIUIIHAPHE 3BIILHEHHS,
TOOTO 3BUIBHEHHS 0€3 MoIepeKaHHs Ta 0€3 BUILIATH BUX1AHOT JommoMord [5, ¢. 253].

3 ormsay Ha J0CBiA 3apyODKHUX KpaiH 1HKOJM HAyKOBII MPOMOHYIOTh
PO3MIMPHUTH TIEPENTIK JUCIMIUIIHAPHUX CTATHEHb 1 B 3aKOHOJABCTBI YKpaiHw,
Hanpukiaja, gogatd mrpadu. OaHak, HAa Hamy AYMKY, IIbOTO POOWUTH HE BapToO,
OCKUTBKM Taka HOpMa MOXKE MPHU3BECTH IO 3JIOBXKHBaHb 3 OOKYy HEIOOPOCOBICHUX
po0OOTONABIIIB, SIKI OyAyTh HAXKUBATUCS HA CTATHEHHI MITpadis.

PoboToaasiii, siki BopaBi 3aCTOCOBYBATH JAUCHUUILUTIHAPHI CTATHEHHS, HE TTOBHHHI
3JIOBKMBATU HAJAHUM TMPaBOM. AJDKE IUCHUIUIIHAPHA BIJMOBIJAIBHICTE HACTa€

BUKIIIOYHO 3a TMOPYUICHHS TPYAOBOi OUCHUIUIIHMA, TOMYy Oyae HempaBOMIpHUM
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3aCTOCYBaTH AUCIUIUTIHAPHI CTATHEHHSA Y BUIAJKY, KOJM TMPALIBHUK HE MOPYIIyE
TpyZnoBi o0oB’s3ku, BuzHaueHi K3mll Vkpainm, mnpaBuigamu BHYTPIIIHBOTO
PO3MOPSAKY, TPYAOBHM JIOTOBOPOM, MOCAZOBOIO IHCTpYKIi€w Touio. HOpuanunoro
MiJICTAaBOIO JJI 3aCTOCYBAaHHS JUCHUIUTIHAPHUX CTATHEHb € BUMHEHHS MPaIlIBHUKOM
KOHKPETHOTO JUCIMILTIHAPHOTO MPOCTYIKY, TOOTO HEBUKOHAaHHA a00 HEHAJIEKHE
BUKOHAHHS 3 BHHM TMpalliBHUKAa TMOKIAJEHUX HA HBOTO TPYAOBUX OOOB'SI3KIB.
CxinaoBUMHM  JTUCHMIUIIHAPHOTO TMPOCTYNKY BKJIOYae € i (Oe3MisUTbHICTD)
MpaliBHUKA, MOPYIICHHS] a00 HEHAJIEe)KHE BUKOHAHHS TMOKJIAJCHUX Ha TMpalliBHUKA
TPYJIOBUX OOOB'SI3KIB; BUHA MpAaI[iBHUKA; HASBHICTh MPUYMHHOTO 3B'SI3KY MDK JISIMH
(O6€3IsIbHICTIO) 1 TOPYLIEHHSIM a00 HEHAJIC)KHUM BUKOHAHHSM IMOKJIAJICHUX Ha
MpaliBHUKA TPYyAOBUX 00OB'SI3KIB [6].

OTxe, 3 METOI0 3a0€3MeUeHHsT TPYI0BO1 AUCIUILUTIHK pOOOTOaBEellb BIPAB1 10
HECYMIIIHHMX TPALIBHUKIB 3aCTOCYBaTH JUCLHUIUIIHAPHE CTATHEHHS. CIUHOIO
MIJICTABOI0  3aCTOCYBaHHS  JUCHMILUTIHAPHOI  BIAMOBIAAIBHOCTI €  BUYMHEHHS
MpaIiBHUKOM JUCUUIUIIHAPHOTO MPOCTYIKY, TOOTO HEBUKOHAHHS a00 HEHaJEeKHE
BUKOHAHHS 3 WOTrO BUHU MOKJIAJEHUX HA HHOTO TPYIOBUX OOOB's3KIB. [[isiHHS, K1 €
JTUCIUTUTIHAPHUMH ~ TIPABOMIOPYIICHHSIMHA, BHU3HAYAIOTHCS  BHUKJIIOYHO  3aKOHAMU
VYkpainu.

Cnucox BUKOPUCTAHMX JKepeJ:

1. Koxekc 3akoHiB mpo mpaimro Ykpainu Bif Big 10 rpymgas 1971 p. Ne322-VII.

Bigomocti Bepxosuoi Pagu. 1971. Honarok no Ne 50. Ct. 375.

2. bonotina H.b. Tpyznose npaBo Ykpainu: minpyunuk. Kuis: 3uanns, 2008.

3. Menpanuyk O.A., Menpanuyk O.®. TpynoBe nmpaBo Ykpainu: HaBuanbHwii
nocionuk. Binauns: «Egenssetic 1 K», 2009. 328 c.

4. Tonuapo I'. 10. IlpaBoBe perynatoBaHHS IUCHIUIUIIHMA Tpaii B CY4acCHHX
yMOBax: JUC. ... Ha 3700yTTS HayK. CTYNEHS KaHa. popuia. Hayk crei.:. 12.00.05. —
TPY/ZIOBE TIPaBO; MPaBO CoIlianbHOTO 3a0e3neueHHs. J(ainponerpoBehk. 2015. 187 c.

5. Jlazop 1. B. IIpaBoBe perymtoBaHHs AUCIUIUTIHY Mpalli B YKpaiHi Ta 3apyO01KHUX

KpalHax: MOP1BHSIILHO-TIPABOBHIA ACIIEeKT. URL:



186

http://dspace.onua.edu.ua/bitstream/handle/11300/1095/Lazor.pdf?sequence=1&isAllo
wed=y

6. [locranoBa BepxoBunoro Cyay Bix 22 munusa 2020 p. y cmpasi Ne554/9493/17.
URL.: https://reyestr.court.gov.ua/Review/90591458

Menvnuuyk O. @.,

OOKMOp OPUOUYHUX HAVK, npogecop,

3a8i0ysay Kageopu nyoaiuHO-npasosuUx OUCYUNIIiH
Binnuywskoeo oepacagnozo nedazociunozo yHieepcumemy
imeni Muxaiina Koyobuncorkozo

3yoenxo /1. B.,

acnipaum Kageopu nyoaiuHoO-npagosux OUCYUNJIiH
Binnuywskoeo oeparcagnozo nedazociunozo yHigepcumemy
imeni Muxaiina Koyrobuncovkozeo

YIOCKOHAJIEHHS 3ABE3INIEYEHHS ITPAB JIITEW B YKPAIHI B
YMOBAX 35POMHOT O KOH®JIIKTY

3abe3nevyeHHs mpaB AITe B yMOBax 30pOMHOrO KOH(IIIKTY MOKIAJA€ThCS Ha
obuaBi oro croponu. [lepenyciM BOHM MOBUHHI B)KUBATHU MOKJIMBI 3aX0JIU JJIs TOTO,
mo0 1iTh, K1 He gocsariu 15-piyHoro Biky, He Opanu Oe3mocepelHbOi ydacTi y
BO€EHHUX J1sX. CTOpOHU KOH(IIKTY MalOTh BKMBATH YCIX HEOOXIJHUX 3aXOMIB JJIs
TOTO, MO0 MiTH A0 15 pOKIB, SIKI OCUPOTUIM 4K OyIu PO3JIy4deHi 31 CBOIMHU CIM'MHU
BHACJIIIOK BIMHU, HE 3aJIUIIATIMCS HAIPU3BOJIAILE, & TAKOXK JIJIS TOTO, 100 MOJICTIIUTH,
3a OyJb-IKUX OOCTaBWH, JOTJISAJ 3a HUMHU, BUKOHAHHSI OOpPs/iB, MOB'SI3aHUX 3 1XHIM
BIPOCTIOBIJAHHSM, TXHIO OCBITY, SIKY, 10 MOKJIMBOCTI, CIIiJl IOPY4aTh 0cO0aM 3 TAKUMHU
CaMHMU KyJbTYpHUMH Tpaauiismu [1, c. 17].

B ymoBax KpuUTHYHOTO CTaHy MpaB JiTeH, YCKIAJHEHOTO BiifHOIO, YKpaiHi
HEOOXITHO JTOKJIACTH YMMAJO 3YCHJIb JJIA TOTO, 00 pO3POOUTH KOMIUICKCHI 3aXOMH.
Takuii BHUCHOBOK MO’KHAa 3pOOMTH B KOHTEKCTI 3BITY YKpaiHM MpoO peasizalliio
Kounsenrii mpo mpaBa autuau Ha 3aciganHi Komitery OOH 3 mpaB miteir 30-31
cepnusa 2022 p. A Takox Ha miacTtaBi BucHoBkiB mogo Crpaterii 3 mpaB JIUTHHH,
npuiiaatux Pagoro €C 9 uepBHs 2022 p. HA T/ CUCTEeMATHYHHUX 1 IPyOUX MOPYIICHb

npaB JAiTed pOCIMCHKUMH OKyMaHTaMu B YkpaiHi. ToMmy gepxaBi  HEOOX1THO
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PO3pOOUTH KOMILIEKCHY MOMITHKY Yy cdepl mpaB AiTeH, a/pke J0 1UX MIip B JAepKaBl
BimcyTHs HarionanpHa cTpateris 3a0e3nedeHHsl nmpaB AuTuHU Ta [lLman mii momo ii
peaizarii.

3abe3neueHHs TpaB JiTed MOXKJIMBE 3a MOCHJICHHS CIIBIpalll Ta KOOPJIWHAIIT
T MK yciMa BIIMOBITHMMU OpraHAMU Ta 3aIlikaBIeHHUMH cTOpoHamu. B Ykpaini
Opakye IEHTPAJIbHOTO OPraHy BUKOHABYOI BJIAJIU, SIKUA OM BUKOHYBAaB KOHCOJIAYIOUY
byHKIII0 1moA0 3abe3reueHHs 1 3axucty npap aitei. [lonpu npuiinarrs KaGinerom
MinictpiB YKpaiHu NOCTAaHOBH MPO YTBOPEHHS JlepKaBHOI CiIyOM y crpaBax JiTed
[2], ueti opran e He GyHKIIOHYE, OJHAK poOOTa B I[bOMY HAIPSMI 3IHCHIOETHCS.

Heo0xiaHO yAOCKOHAIUTH MEXaHi3M HaJlaHHsS COILIaJIbHUX MOCIYT TUM JITSM,
K1 ONUHWINCS B CKPYTHUX KUTTEBUX YMOBax 4epe3 collianbHi pu3uku. B YkpaiHi nie
po3rajiy’)keHa Mepera 3aKJiaJiiB, Kl 3A1HCHIOITh COLlIalIbHY poOOTYy, OJHAK B yMOBax
COLIIAJIBHO-€KOHOMIYHOI KPU3H, CIIPUYMHEHO] BIMHOIO, HE KOXHA IpoMajia CIIPOMOKHA
HaJIaTH HAJICKHE collianbHe 3a0e3neueHHs. Tomy moTpiOHO mepeadauynuTi CyOBEHIIIO 3
Jlep>xaBHOTO OFOKETY HAa PO3BUTOK TaKUX KIIFOYOBHX COIIAILHUX TOCIYT, SIK JTEHHUN
JIOTJIA JITe 3 1HBATAHICTIO, MiATpPUMAaHE TMPOKUBAHHS, CYNPOBLA MiJ dac
1HKJIFO3MBHOT'O HaBYaHHS, CTalllOHAPHUH JOTJIS]T TOIIIO.

Jns Ykpainu o6oB’s3koBuMH € KepiBHi npunuunu Komitety miHicTpiB Pagu
€BponM 11010 MPABOCYJISA, APYKHBOTO JO JUTHHHU, NpuiHATI 17 mucromama 2010
poky. Tomy Haiia gepskaBa BIPOBAKYE 3aX0H 331l IMIUIEMEHTAIIIT €BPONEeHCHKUX
CTaHAApTIB y cdepl IOBEHAIbHOI IOCTHUII. 3o0kpema, posnopsukeHHsM Kabinety
MinictpiB Ykpainu Bin 18 rpynus 2018 p. Ne 1027 cxBaneno HarionansHy cTpaTerito
pedopMyBaHHSI CUCTEMHU IOCTHIIT 11070 JiTe Ha mepiox Ao 2023 p. Ilel moKymeHT
CIIPSIMOBAHUM Ha «PO3B’S3aHHS OCHOBHUX CHUCTEMHMX MPOOJIEM FOCTHUIIIT OO0 JITEH,
MOJIOJIAaHHSI ~ MPOTAJIMH Yy CHUCTeMI MDKBIIOMYOi  B3aeMojii, 3abe3meueHHs
NpOQUIAKTUYHOI, COI[IaIbHO-BUXOBHOI POOOTHM Ta poOOTH, CHPSIMOBAHOI Ha
pecorriani3aliio HEMOBHOJITHIX, K1 CXWIBbHI 0 MPOTUIIPABHOI MOBEAIHKY Ta BUYMHIIIN
MPABOIMOPYIICHHS, a TAaKOX Ha TMOCWUJICHHS 3aXMCTy MpaB JITEH, SKI MOTEPILIH BiJ
PaBOMOPYILIEHb, 30KpEMa HACUJIBHUIIBKOTO XapakTepy, Ta IITeH, Kl € CBIAKaMu

paBoONOPYIICHb) [3].
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Po3B’s3yBaTu Taki 3aBJaHHS MOTPIOHO IUISAXOM BIIPOBAKEHHS KOMIUIEKCHUX
3aX0/liB, Y3TO/JKEHUX il MIXK OpraHaMu JEp:KaBHOI BIaJM Ta OpraHaMH MiCIIEBOTO
CaMOBpSIyBaHHS, 30KpeMa CyJaMH, OpraHaMu TMpPOKypaTypH, MiIpo3JaiilaMu
HamionanpHoi mooinii, opraHamu Ta YycTraHoBamMu Jlep)kaBHOI KpHUMIHaJIbHO-
BUKOHABYOI CIy)XOm, TieHTpaMu 1 Omopo Oe3ormIaTHOI TPaBOBOi  JOMOMOTH,
OpraHi3alisiMd TPOMAaJISTHCHKOTO CYCIIUIBCTBA, HaJaBadyaMu COIlaJbHUX, OCBITHIX,
MEJMYHHUX Ta THIIUX MOCIYT.

P03BUTOK IOBEHAJBbHOT IOCTULIT B IHCTUTYL[IHHOMY BUMIpl MOXJIMBUH 32 YMOBH
CKOOPJIMHOBAaHUX i MK BKazaHUMHU Cy0’ekTamu. ToMy IOBEHaJIbHY FOCTHILIIO
JOLIJIBHO TPAKTYBAaTH B IIMPOKOMY 3HAYEHHI, a caMe SIK CUCTEMY OPraHiB Ta YCTAHOB
Jiep>KaBU M MICLIEBOTO CaMOBPSITYBaHHS, 110 Y B3aEMOJIT 3 CIM SIMH, 3aKJ1aJlaMU OCBITH
Ta OXOPOHHU 37I0POB’sl, TPOMAJCEKUMU 00’ €THAHHSAMH, OJIarOAIHHUMH OpraHi3allisiMHu,
TEPUTOPIAILHUMHU TpPOMaJamMH, aJBOKaTaMH, IEHTpaMH 3 HaJaHHA O€30IUIaTHOI
MpaBoOBOI  JIOMOMOTH, HaJaBauaMH COIlIaJbHUX TMOCHYT, 3akKiajJaMd  OCBITH,
IPOMAJICBKUMU  00’€THaHHSIMU, OJAroJIfHUMM  OpraHizalisiMU, MeI1aTOpaMHu,
BOJIOHTEpPaAMHU 3a JIOTIOMOIOK0 COIIaJIbHO-TICUXOJIOTIYHUX, MEAUKO-TICUXOJIOTIYHUX,
MeJaroriYHO-BUXOBHUX, TMPEBEHTHUBHUX Ta TPAaBO3aCTOCOBHUX 3aXOJIB CHPUSIOTH
3ano0iraHHo0 nepeOyBaHHA AUTHUHU y TPYIl PU3UKY Ta BUYMHEHHS IPABOMOPYIIEHb
JTUTUHOIO, 3IUCHIOIOTh BUBEJCHHA JUTUHU 3 KPUMIHAJIBHOTO MPOBAKECHHS,
3a0€3MeuyIoTh COllIabHYy peadimiTallito, 3aXUCT MpaB, CBOOO Ta IHTEPECIB AUTUHU Y
KOHTAKTI 13 3aKOHOM.

OTxe, 3 METOI0 YJOCKOHAJICHHs 3a0€3MedeHHs] TpaB JiTed YKpaiHa MOBUHHA
BXKUTU TEBHUX 3aXOJIB Yy LIk cdepi (po3poOUTH KOMIUIEKCHY NEpPX ABHY MOJITHUKY,
3a0e3neunTi (PYHKI[IOHYBAHHS IIEHTPAJIbHOIO OpraHy BHKOHABYOI BJAJU, KU Ou
BUKOHYBAaB KOHCOJIIyIOUy (YHKIIIIO IMOJAO0 3aXHCTy TpaB MdiTeH, YIOCKOHAIUTH
MEXaHI3M HaJaHHS COLIAIBHUX MOCIYr THUM MITSAM, SIKI ONMHWIKMCA B CKPYTHHX
KUTTEBUX YMOBaX dYepe3 COIialbHI pPHU3UKH, pedopMyBaTH IOBEHAIBHY FOCTHIIIIO
TOIILIO).

CnucoK BUKOPUCTAHMUX JKepet:
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1. Menbanuyk O. @., l'atiny I'. B., Menpauuyk M. O. 3axuct npaB giTed I
yac 30poiHNX KOHQIIIKTIB. 3aXUCT MpaB JiTell B yMOBax BiHU. 301pHHUK MaTepiajiB
Kpyriaoro croiay 1o 110-piyus BiHHHMIBKOTO  JE€pKaBHOTO  MENArorivHOro
yHiBepcuTeTy iMeHl Muxaitna Korroouncekoro (M. Binauig, 17 tpaBas 2022 poky).
Bignaumg, 2022. C. 17-20.

2. Ilpo yrBOpeHHs [lep:kaBHOi cinykOu Ykpainu y crpaBax niteid: [loctanoBa
Kab6inery MinictpiB Ykpainm URL: https://zakon.rada.gov.ua/laws/show/23-2022-
%D0%BF#Text.

3. Ilpo cxBanmennss HamioHanpHOI cTpaterii pedopMyBaHHS CHUCTEMH FOCTHIIIL
mo10 aiteit Ha nepion 10 2023 poky: Posnopsamxenns Kabinery MinictpiB Ykpainu
Bix 18 rpymus 2018 p. Ne 1027. URL: https://zakon.rada.gov.ua/laws/show/1027-2018-
%D1%80#Text.

Minienko O. A.,

00KMOp 10OPUOUYHUX HAYK, OOYEHM,
oupexmopka Binnuyvkoeo nHasuanibHo2o yenmpy
Hayionanvnoi wikonu cyooie Ykpainu

BJIOCKOHAJIEHHS MEXAHI3MIB 3AXUCTY
AJIMIHICTPATUBHUMMUA CYJIAMM ITPAB JIFOJIWUHU BI/ 3JIOB’KUBAHb
CYB’EKTIB MYBJIYHOI AIMIHICTPAILIL

TpanuuiitHo mpaBa 1 cBOOOAM JIFOAMHM BIANOBIHO 0 ICTOPUYHOTO PO3BUTKY
MOJUIAIOT, HA TIOKOJIIHHS. AJie ChOTOJHI TMpaBa JIOAWHU KOXXHOTO TTOKOJIHHS
MOTPeOYyIOTh 3aXUCTy, B ICMOKPATUIHUX KpaiHaX 3aXUCT MpPaB JIFOJWHHA BiOYyBA€THCS
yepe3 cynoBuil 3axucTt. OCKUIBKM Yy JepkKaBl BCl CYCHUIbHI  BiJJHOCHHU
BPETYJIbOBYIOTHCS, 3a0€3MEUyIOThCS, 3aXMILAIOTHCA  BIAMOBIAHUMH  Cy0’ €KTaMuU
myOJIiYHOl aJMiHICTpallii, TO HEOOXITHUM € 3a0e3IMeUeHHs TpaB JIOJAUHU Cy0’ €KTaMU
myOiyHOT amMiHICTpallii, SIKi1 IF0Th Ha MiJICTaBl, B MEXaxX MOBHOBAKEHb Ta Y CIOCIO,
o mnepeadaveHi 3aKOHOJABCTBOM. KO K CyO’ekT myOdiyHOi aamiHicTparii
MOPYIIMB CBOIMHU JdisiMU a0o0 Oe3AisIbHICTIO TpaBa JIOJWHU, JAEp)kKaBa IOBHWHHA

rapaHTyBaTU MOXKJIUBICTh CYJJOBOTO 3aXHUCTY.


https://zakon.rada.gov.ua/laws/show/1027-2018-%D1%80#Text
https://zakon.rada.gov.ua/laws/show/1027-2018-%D1%80#Text
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[IpaBa mnOAMHM HE TMOBHUHHI JIMILIE MPOTOJIONIYBATHUCS, JEpXaBa IOBUHHA
BCTAHOBJIIOBAaTH OOMEXEHHSI CTOCOBHO CBOIX [l 3 METOIO IOTPUMAHHS MpaB JIOANHH.
Oco0a, sika 3a3Haja MOPYIIEHHS CBOIX MpaB, MOBHHHA MATH MPABO IHIMIIOBATH CYIOBE
POBAHKEHHS MIPOTH CyO’€KTIB MyOIiYHOI aaMiHicTparlii. JIume TakuM Y4MHOM MOJKHA
3a0e3MeynuTH  JOTPUMAHHS 3aKOHHMX OOMEXEHb JIepP)KaBOI, HEAOMYIEHHS
3JIOBKMBAHHS, HEHAJIEKHOTO 3aCTOCYBaHHA a00 TIEPEeBUIICHHS HEI  CBOIX
IIOBHOBaXKeHb [ 1, ¢.48].

3axucT MpaB Ta 3aKOHHUX 1HTEpECIB (PI3UYHUX 1 IOPUAMYHUX OCIO € TOJIOBHUM
3aBAaHHSAM aJIMIHICTPATUBHOTO CYJOYMHCTBA. [Ipu po3risial crnopiB Mixk cy0’eKTaMu
myOJIyHOI agMiHICTpalli Ta 0co0aMH aJAMIHICTPAaTUBHUM CyJ Ma€ CTaTH T'OJOBHUM
3aXMCHUKOM IIpaB Ta IHTEPECIB (PI3UYHUX 1 IOPUIUYHUX OCIO BijJ MOpPYLIEHb 3 OOKY
OpraHiB JI€p>KaBHOI BJa/M, MICIIEBOIO CaMOBPSIYBAaHHs, X MOCAJOBHUX 1 CIyKOOBUX
0ci0, 1HIIKUX Cy0’€KTIB, K1 3IACHIOIOTh BIIAJIHI YIpaBIIHChKI (QyHKIII. OcKapKeHHs
aKTiB, Jid, O€3MIsNIBHOCTI Cy0’€KTIB MyOaiyHOI aMiHICTpallli Ma€e MOABIHHY METY: 3
OJIHOTO OOKY, 3axuuiae (pi3MyHUX 1 FOPUIUYHUX OCIO BiJ 3JIOBKMBaHb BIAJ0I0 3 OOKY
OpraHiB yIpaBJiHHSA, a 3 IHIIOTO — CIPHUSAE TOJIMIICHHIO MJISJIbHOCTI OpraHiB
VOpaBIiHHS B 1HTEepecax cycnuibetBa B 1miiomy. Ha nymky B.C. Credantoka,
aIMIHICTPAaTUBHI CyJd MalOTh MaTh 1 MNPOMUIAKTUYHUN OIK diSUTBHOCTI, aKe
aJMIHICTpaTUBHI OpPraHy MPHU BHUJIAHHI aKTa MOBUHHI 3BAKYyBaTH Ha T€, YU BUTPUMAE
IIeH aKT MePEBIPKY CYJI0OM 13 3aKOHOM 1 IpaBoM [2, ¢. 6].

[IpakTrka anMiHICTPATUBHHUX CYJIB 3 YaCOM Ma€ 3MIHUTH [JISJIbHICTb OPraHiB
nyOIi4HOT aJMIHICTpallii, MOCaJ0oBUX YH CIY>KOOBHX 0OCI0 — HE JIMIIE 3MYCUTH iX
KepyBaTHCS 3aKOHOM, a W HAaBYUTh TIAYMAyWUTH 3aKOH, BHUXOASYM 3 MPHUHIIUITY
BEPXOBEHCTBA IpaBa. BaximupicTh MNpO(UIAKTUYHOT CHPSMOBAHOCTI AISUIBHOCTI
aJMIHICTPAaTUBHUX CYIIB, CIiJ BCE K MIAKPECIUTH, 0 MPOQITAKTHKA € HE 3aBIaHHSM,
a pe3ysbTaTOM peaizallii 3aBAaHHs aMIHICTPAaTUBHOT'O CYJI0YMHCTBA [3, c.5].

3aBASKM CTAHOBJIEHHIO 1HCTUTYTY aJMIHICTpPATUBHOI IOCTHIII YKpaiHa €
JEMOKPATUYHOIO JIEPKABOIO, aJKE caMe 3a JIOMOMOTOI0 aIMIHICTPATUBHOI FOCTHIIIT B
VYkpaini Moxe 3aiiicHioBaTHUCS €(EeKTUBHUN KOHTPOJL 3a 3a0€3MEUYCHHSIM IpaB 1

CBOOO TIOIMHYU B HaIii aepkasi [4, ¢.128]. Skmio Bi1ana He 60ITHCS CBOTO HAPOIY —
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BOHAa CTBOPIOE AJMIHICTpAaTUBHI CyIM, SIKI JIOIOMaralTh TpoMajasHaM  ii
KOHTPOJIIOBATH.

MexaHi3MH 3aXUCTy aAMIHICTPaTUBHUMHU CyJaMH TMpaB JIIOJWHU MAalOTh
OyyBaTHCs Ha JOBIpl IpoMajasH 10 CcyAoBoi cucteMu. OJHUM 13 YMHHUKIB CUTyaIli
HEJOBIpM CYCNUIBCTBA 10 oOpraHiB cyaoBoi Biaau y Crparterii pedopmyBaHHs
CYJIOyCTPOIO, Cy/IOYMHCTBA T4 CyMIKHUX MPABOBUX IHCTUTYTIB [5] Ha3uBaBCs HU3bKUI
piBeHb yOniyHOCTI TTpaBocy . CUCTEMHUMU Oy POOIEMH HEJJOCTATHHOTO PIBHS
KOOpJIMHALll1, KOHCYJIbTALI MK BIIOBIJAIBHUMH Cy0’€KTaMH, YHaCHUKaMU peGopM
Ta 1HCTUTYTaMH TPOMAJICBKOTO CYCIUJIBCTBA Ta BIJCYTHICTh HAJIEKHOI JTUHAMIKU Y
HaOMMKeHH1 10 cra”aapTiB €C, a OIHUM 13 HAIPSIMKIB pepOpMYBaHHS — IT1/IBUILIEHHS
MPO30POCTI MISUIBHOCTI CYIJIB, @ TaKOXK 3a0€3MEeYEHHsI MPO30pPOCTI Ta BIAKPUTOCTI
npaBocyas. JlJis MiABUIIEHHS TPO30POCTI Ta BIAKPUTOCTI mpaBocyiis (650k 5.5
Crparerii), nepenbayanocsi 3A1MCHEHHS TPbOX BHAIB 3aXOJIB: a) YCTaHOBJICHHS
Oaylancy MiX 3axucTOM 1HGOpMAIll 1 MpaBOM Ha CHPaBEJIMBUN Cyl B 1HTEpecax
MPO30POCTI MPABOCYJS, 3aKPITUICHHS YITKUX 3aKOHOJABYMX KPUTEPIiB 3aKPUTOTO
O3Sy crpaBy; 0) pO3MIMPEHHS MpaB OCi0 1010 rapaHTiid MPO30POCTI, TJIACHOCTI Ta
BIIKPUTOCTI CYJIOBOTO TpoIlecy, 3a0e3nedeHHs BIAKPUTOCTI iH(OpMaIIii mMOoa0 Cyay,
AKUN PO3IIIAJAE CIpaBy, CTAli pO3rsAY, NPUHHATUX PIIIEHb; B) MOKPAILIEHHS YMOB
JIOCTYIy TPOMAJCHKOCTI JO BIJKPUTUX CYJAOBHX 3aCilaHb 1 BUHECEHUX PIIICHb.
CporogHi MU MOYKEMO KOHCTaTyBaTH JOCSATHEHHS OLIBIIOCTI 3asBJICHUX IILJICH.

Cepen  OCHOBHMX 3aBJaHb [OKpAlIEHHS  MEXaHI3MIB  3aXHCTy IpaB
aAMIHICTPAaTUBHUMHU CyJaMH € HaJIe)KHE 3a0e3MEeUCHHS MaTepialibHO-TEXHIYHOI 0a3u
CYIIB IJii MOXJIMBOCTI TOBHOIIHHOTO BHUKOPUCTAHHA 1H(QOpPMALIMHUX CHUCTEM Ta
HaJIaHHs OLIBIIOT KIJTLKOCTI MOCTYT €JIEKTPOHHOTO MPABOCY/I/IS; MMOKPAIIEHHS B CyAax
iHQOpMAIIIHHUX ~ CHUCTEM  EJIGKTPOHHOTO  MEHEDKMEHTY  (BBEICHHS  CHUCTEM
€JIEKTPOHHOTO JOKYMEHTOOOIry, BIJICTEKEHHS CIpaB), €JIEKTPOHHUX IOBIJOMIICHbD,
CJICKTPOHHUX BHKJIMKIB, €JIEKTPOHHOTO PO3IJISIY CIpaB , €JICKTPOHHUX IUIATEXKIB,
aymio- Ta Bimeodikcamii 3acigaHb, 1HGOPMAIIWHUX CHUCTEM BHYTPIIIHBOI Ta
3aKOHOJIaBuOi 0a3u JaHWX; MOBHE 3alpOBAJKEHHS I1HCTPYMEHTIB €JIEKTPOHHOIO

paBOCY 1.
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BaxymBuM KpOKOM IS PO3BUTKY YKpaiHU, SIK JIEMOKPATUYHOI JE€p)KaBH, €
npuitHATTS 3akoHy VYkpainu «[Ipo amMmiHICTpaTUBHY MpOIEAYypYy», SKUUA HaOepe
yiHHOCTI 15 rpyans 2023 poky. Temep BU3HA4YE€HO YITKUN AJITOPUTM [ CyO’ €KTIB
nmyOJIIYHOI aaMIHICTpaIlli Ta BCTAHOBJICHO TOPSAOK aJMIHICTPATHBHOI IIPOLICAYPH IS
KOKHOTO TpEJCTaBHUKA BIagud. 3 OIJsAy Ha 3000B’A3aHHS YKpaiHM Tepen
€pponeiickkuM Coro30M 3akOH HEOOXITHUHN IS YITKOrO AEpP>KaBHOTO MEXaHI3My
aJMIHICTpYBaHHS, 1100 YHEMOXXJIMBUTH CBaBULISA Ta Oe3A1SUIbHICTD Yy cepl myOaidHo-
MPaBOBUX BIJTHOCHH, a y pa3i MOPYIIEHHS HOTO HOPM, 0COOU 3MOXKYTh 3aXUCTUTH CBO1
rpaBa y aJIMiHICTPAaTUBHOMY CY/II.

[TincymoByr04M BapTO 3a3HAYUTH, 1110 TOJIOBHUM OOOB’SI3KOM MPABOBOT A€ KaBH
BU3HAUCHO YTBEPDKCHHS M 3aXUCT MpaB 1 CBOOOJ JIOJWHU, 3a0€3MEUCHHS TapaHTii
MpaB IPOMAJIsiH y BITHOCHHAX 3 Cy0’€KTaM IMyOJII4HO1 afaMiHICcTpallii. AJIMIHICTPATUBHI
CyIM 3aXUIIAI0Th 1HAUBIIyalIbHI MpaBa 0ci0, a TAKOXK 3a JOMOMOIOK €AUHOI CYJI0BOi
MPaKTUKK 3a0€3MeuyloTh 3aKOHHICTh OpraHiB MyOJIYHOI BJIaJAM ¥ TaKUM YHHOM
COPUSIOTH TIPABOMOPSAKY 1 PO3BUTKY JepxkaBu. HeoOXigHICTh MNOCTIMHOTO
YAOCKOHAJIEHHA MEXaHI3MIB 3aXHCTy IMpaB JIOAWHU Bl 3J0BXHBaHb CyO’ €KTIB
myOJIIYHOT aAMIHICTpAIli]l aAMIHICTPATUBHUMU CyJIaMHU 3yMOBIIEHO CTPIMKUMHU 3MiHAMU
y aIMIHICTPaTUBHUX TMPABOBIJHOCHHAX, OHOBJIEHI MPABOBOi AINCHOCTI, HOBEJIAMHU
3aKOHOJIAaBCTBA, SIKI IPUIMAaIOThCs Y cepl myOaiyHOTO aMIHICTPYBaHHS.

Cnucok BUKOPUCTAHMX JIAKepeJI:

1. Hennep E., npe3uaent €Bponeichbkoi acoriialii Cy/1iB aaAMiHICTPaTUBHUX
cyniB. IlutaHHsS CTPYKTYypHOI HE3QJEKHOCTI Ta CYJOBOTO MJiajiory B CHCTEMax
KOH(DJIIKTYIOUMX HOPM. 3aXHUCT MpaB JIIOAMHU B aJMIHICTPATUBHOMY CYIOYMHCTBI:
Cy4yaCHUW CTaH 1 MEPCHEKTUBH PO3BUTKY B YKpaiHi: 30IpHUK MarepiajiB HAyKOBO-
npaktuyHoi KoHpepentii (M. Kuis, 1-2 sxoBTtHs 2015) . 3a 3ar. Pen. O.M. Heunraiina.
K.Baite, 2015. 448 c.

2. Credantok B.C. 3anmpoBamkeHHs aJIMIHICTPATUBHUX CYAIB y KOHTEKCTI
cynoBo-TipaBoi pepopmu B Ykpaini. AnMiHICTpaTUBHE CyIOYMHCTBO B YKpaiHi. Ku.1:

AJMiHICTpaTUBHO-TIpOIeCyalbHUN Kojieke Ykpainu (mpoekt). X., 2002. C. 6-11.
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3. Komiymko 1. Kyi#i6ina P. AamiHicTpaTuBHI CyAu: Ui 3aXUCTy IIpaB
moauHu 9u iHTepeciB nepxkasu? [IpaBo Ykpaiau. 2007. Ne 3. C. 3-8.

4. Cymko JI. CyTHicTh cyAoBOro KoHTpoidito B YkpaiHi. IIpaBo Ykpainu.
2007. Neo5. C.128-130.

5. [Ipo Ctparerito pehopMyBaHHS CYIOYCTPOIO, CYAOUYNHCTBA Ta CYMIKHHUX
npaBoBux 1HCTUTYTIB Ha 2015-1020 . Yka3 Big 20.05.2015 p. Ne 276/2015 Ipe3unent
VYkpainu. Ypsgosuii kyp’ep Big 26.05.2015 p. Ne 92.

Ha3zapenko I1. I.,

KaHOUOam 1puoudHUxX HayK, OOYeHm

ooyenm xageopu KpUMIHANbHOZO,

YUBLILHO20 MA MINCHAPOOHO20 NPAsa

Hayionanvnoeo ynigeepcumemy «3anopizoka noaimexHikay

MNOBHOBAKEHHSA CJIIAYOI'O CYAAI OO0 3AXHUCTY IIPAB JIIFOAUHU
Y KPUMIHAJIBHOMY CYJOYUHCTBI

Uunnuit Kpuminansauit npornecyansuuii kogeke Ykpainu (KIIK Ykpainn) 2012
POKY 3aKpiliuB 1CHYBaHHSI HOBOTO Cy0’€KTa KPUMIHAJIBHOTO MPOBAKEHHS — CJI1TY0T0
CyaIi.

Cniquuii cynnst — 1e cyaas CyAay NepIloi 1HCTaHIii, 0 MOBHOBAaXKEHb SIKOTO
HAJCKUTh 3IIACHEHHS CYIOBOTO KOHTPONIO 3a JOTPUMaHHSIM IIpaB, CBOOOJ Ta
1HTEpeciB 0Ci0 y KpPUMIHAIBHOMY TMPOBA/KEHHI Ta Yy BHUIIAJIKY, MepeadadyeHoMy
crarreto 247 KIIK, — rojoBa uu 3a HOTro BU3HAUEHHSM 1HIIMN Cyaas ATNEsiitHOro
cyny ABronomHuoi PecnyOmiku Kpum, anemsiiitnoro cymny o6macti, mict KueBa Ta
CeBacrtonons [1, m. 18 cT. 3].

Cnimuuit cynas (ciaiadi cyajal) y Cyll mepioi iHCTaHIii oOupaeTbest 300pamMu
CYIIIB 31 CKJIaay CyAJIB IIbOTO Cyny. BU3HaUMBIIM TaKy JiSUIBHICTD CIITYOTO CYA, SIK
«BIIACHEHHS CYIOBOTO KOHTPOJIIO 3a JOTPUMAHHSM IIpaB, CBOOOJ Ta 1IHTEpPECiB OCi0 Y
KPUMIHAJIBHOMY TPOBA/DKCHHI», MIATPUMAB HAWOUIBII TMOIMIMPEHY Yy JOKTPHUHI
KPUMIHAJIBHOTO MPOILIECYaJbHOTO MpaBa HAYKOBY IO3MII0 Mpo (PYyHKIIOHAIBHY
TUSITBHICTB cyny (cyaal) y J0CyA0BOMY MPOBAJIKEHHI.

Onmnak y mitepaTypi CIYIIHO 3a3HAY€HO, MO TAKWKM MiAXIJ BUKJIMKAE TIEBHI
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3ayB@KEHHS, OCKUIBKM TIOHSTTS «CYIOBOTO KOHTPOJIIO» HE OTpUMAJI0 aHi
TEPMIHOJIOT1YHOTO, aHl CyTTEBOTO BU3HAYEHHS 1 Y BKa3aHii CTaTTi, 1 B3araji B HOpMax
KpUMIHATBHO-TIPOIECYaTIbHOTO 3aKoHYy [2, c. 311].

besnepeuno, 3ampoBajKEHHS Yy BITUM3HSHOMY KpHUMIHAJIbHOMY TIpolieci
THCTUTYTY CIIITYOTO CYy[Jl — 1€ MPaBUIbHUI NUISIX A0 BUPIMIEHHS HU3KH MPoOJieM Ha
CTaill JOCYIOBOTO poO3CHiAyBaHHS. [3 yBemeHHAM 1€l mocaau Oyne CKacOBaHO
YaCTHHY HEBJIACTHBHUX SK CJIITYOMY, TaK 1 MPOKYpopy (YHKIIIH, a YITKUHA PO3MOILT
OCTaHHIX Ha CTaJil JOCYIOBOIO PO3CIIAyBaHHS CIyTyBaTUME TapaHTIEND peai3arlii
MPUHITUITY 3MarajibHOCTI.

3okpeMa, y 4. 1-5 ct. 206 KIIK VYkpainu nepeabadeHo, 10 KOXKEH CIIIUM
CyIIsl Cyay, B MeXaX TEpUTOpIajbHOI IOPUCAMKINI SKOTO 3HAXOAUTHCA 0co0a, siKa
TPUMAETHCS 1] BapTOIO, MA€ MPABO MOCTAHOBUTH YXBajy, SIKOIO 3000B’s3aTH Oyib-
KU OpraH AepaBHOI BIAJAM YU CIY:KOOBY 0cOOy 3a0e3neunTd AOACpKaHHS IMpaB
Takoi ocoOu. SKimo ciaiguuii cynast OoTpUMYy€E 3 OyIb-SIKMX JDKEped BIIOMOCTI, SKI
CTBOPIOIOTH OOTPYHTOBaHY MiJ03PY MPO TE, IO B MEXaX TEPUTOPIaIbHOT IOPUCIUKIIT
Cyy 3HaXOJUThCsl 0c00a, mo30aBiaeHa CBOOOAM 3a BIICYTHOCTI CYJJOBOTO PIIIICHHSI, SIKE
HaOpaJio 3aKOHHOI CHJIM, a00 HE 3BUIBHEHA 3 MMiJ BApTH MICJIS BHECEHHS 3aCTaBU B
ycTaHOBJIEHOMY IIMM KozmekcoM mopsiiKy, BiH 3000B’sA3aHUN NMOCTAHOBUTH YyXBally,
AKOI0 Ma€ 3000B’s13aTH OyIb-KU OpTraH JEep>KaBHOI BJIaId YU CIIY>KOOBY 0COOY, i
BapTOI0 SKUX TPUMAETHCA 0C00a, HETAMHO JTOCTABUTHU 10 0COOYy M0 CIIIUOTO CyIi
JUIsl 3°SICYBaHHS MIJICTAB MO30aBJIeHHS CcBOOOAM. Y BUNAAKY BCTAHOBJIEHHS (akTy
0e3MiACTaBHOTO YB’S3HEHHS O0COOW CIITUUi cyajis 3000B’S3aHUNA  HEraHo ii
3BIJILHUTH.

dakTUYHO BKa3aHa HOpPMa 3aKOHY HAJa€ MPABO CIHITYOMY CYIJAl CaMOCTIMHO
HIIIIOBAaTH TIEPEBIPKY 3aKOHHOCTI TO30aBJICHHS CBOOOJM TEBHOI OCOOM B MEKax
TEPUTOPIATBLHOT FOPUCIMKIIIT BIMOBIIHOTO Cyy HE3JIEKHO BiJ] TOTO, 3 SIKUX JIKEpes
Cynls NOBiaBcs Tpo Takui ¢akt. Bigrak, cymoBuil KOHTpOJh HaOyBa€ aKTUBHOI
(a He numre macuBHOT) (JOPMU BUPIMICHHS OKPEMHUX 3BEPHEHBb YW KIIOMOTAHb MEBHUX
Cy0’€KTIB.

Tak, na nymxy B.B. Mynpuenko, cmigdi cyiai, Npy BUPIMIEHH] MUTaHHS MPO
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3aCTOCYBaHHSl 3aXO[iB 3a0€3MEUYeHHS KPUMIHAJIBHOTO MPOBAKEHHS, y KOXKHOMY
BUIAJKy PO3MIISALY BIAMOBITHUX KJIOMOTaHb 30008’ sI3aHi:

— CYMJIIHHO 1 MIPUHIIMIIOBO 3/[IHCHIOBATH MMOBHOBA)XEHHS 13 CYIOBOTO KOHTPOJIIO
3a JOTPUMAaHHAM IIpaB, CBOOOI Ta IHTEPECIB 0CI0 Y KpUMIHAIBLHOMY ITPOBAHKEHHI1 ITiJT
9ac T0CYIOBOTO PO3CIIIyBaHHS, JiSATH y MEKax 1 BIAMOBITHO 0 BUMOT 3aKOHY;

— MEPEeBIPATH HAsIBHICTh 00 €KTHMBHOI HEOOXITHOCTI Ta BHUIIPABIaHICTh TaKOTO
BTpYy4aHHs y mpaBa 1 cBOOOM 0CcOOH, 3’sICOBYBaTH MOXJIMBICTh JOCSTHEHHS METH, Ha
SKY TIOCHJIA€THCS aBTOP KIIOTIOTaHHS, 0€3 3aCTOCYBaHHS IIUX 3aXO/iB;

— 3Ba)KaTH, 10 HE3aJEKHO B1Jl BA3HAUEHOTO MPOLECYaTIbHUM 3aKOHOM Cy0’€KTa
IHILIIOBAaHHSI 3aCTOCYBaHHSA 3aXOIB 3a0e3MeyeHHs, OOOB’A30K JOBECTH HASBHICTh
TPbOX HEOOXIJTHUX CKJIAOBUX A iX 3acTocyBaHHA (4. 3 cT. 132 KIIK) nokianaerscs
Ha CJI1490T0 Ta/abo MpOoKypopa;

— BpaxoBYBaTH, LI0 JOKa3W Ha TMIATBEP/KEHHS OOCTaBWH, BUKIAICHHUX Y
KJIOTIOTaHHI TPO 3aCTOCYBAaHHS 3axOJiB 3a0€3ME4YeHHs, MOJAlThCsl 0CO000I0, sKa
3asBIISIE€ TaKe KIOMOTAHHS;

— Mmam’sSTaTy, o CyAas, SKUi OpaB y4acTh y KpUMIHAJIBHOMY MPOBAIXKEHHI 1T
qac JOCYIOBOTO po3ciiyBaHHs, 3riiHO 3 4. 1 c1. 76 KIIK He Mae mpaBa Opatu y4acTh
y IbOMY > MPOBa/UKEHHI B Cydl SIK MEpIIOi, Tak 1 anejsuiiHOl Ta KacaliiHOoi
1HCTaHIII, a TAaKOXK TPH Mepersial cynoBux pimeHs BepxoBuum Cymom Yipainu abo
3a HOBOBUSIBJICHUMH 0OcTaBuHamH [3, c. 77-78].

JInst 4ITKOTO BHU3HAYEHHS Ta OOIPYHTYBaHHS (DYHKIIIOHAJIBHOI AisUIBHOCTI
CJIITYOTO CYAJII CIIiJl Hacamrepes] Kiacu(ikyBaTu HOro MOBHOBKEHHS 3a MPEAMETHUM
KkputepieMm. JIOCHIKYyrO4M TMOBHOBaXKEHHSI CIIIUOTO CY[IJi Y KPUMIHAJILHOMY
npoBamkeHHl 3a ynHHUM KIIK Vkpainu, ix mMoxHa kiacu@ikyBaTtd 3a NpeaIMETHUM
KpUTEpieEM Ha Taki Tpymnu: 1) 103BUTbHI MOBHOBa)XCHHsI (TIOB’si3aHi 13 BUPIIICHHSIM
MUTaHb MPO MPOBEACHHS CIIAUUX (PO3LIYKOBHX) AlH, sIKI OOMEXYIOTh KOHCTUTYLI1HHI
mpaBa ocoou (4. 2 ctT. 166, 4. 2 ct. 234, 4. 2 ct. 237, 4. 5 ct. 240 KIIK Ta in.); 2)
MOBHOBAKEHHS 13 3a0€3MeYeHHs] 3aKOHHOCTI Ta OOIPYHTOBAHOCTI 3aCTOCYBaHHS
3aX0JlIB  KPUMIHAJIBHOMIIPOILIECYaIbHOTO MPUMYCY; 3) TOBHOB)XKEHHS 31 31HMCHEHHS

CYIOBOTO KOHTPOJIIO (Y By3bKOMY 3Hau€HHI); 4) TOBHOBaKEHHS 13 3a0e3MedeHHs
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JI0OKa3iB y KpHUMIHAJbHOMY TIPOBA)KCHHI; 5) TOBHOBa)XEHHS, TMOB’s3aHl 13
MDKHAPOIHUM CIIBPOOITHUIITBOM; 6) JOMOMIXKHI TOBHOBaXkeHHs [4, ¢. 304].

OToX, Yy OKpeMy TpyIy BHIUICHO TOBHOBAKEHHS 31 3MIHCHEHHS CYJOBOTO
KOHTPOJO0 (y By3bKOMY 3HaueHHi mopiBHsSHO 13 1. 18 ct. 3 KIIK), skuii y mpomy
aCMeKTI MOXJIMBO BHU3HAYUTH SK 3IHMCHIOBaHY y BCTAHOBJICHOMY KpHUMiHAJIHHUM
OpoLEeCyalbHUM 3aKOHOM TMOPSAKY MIsUIbHICTh CIITYOTO CyAjl 3 pO3DIsiAy Ta
BUPIIICHHS CKapr Ha Jii, OC3MIsUIbHICTh, PIMICHHS CJIiA40ro, MPOKYpopa, a TaKOX
nepeBipka  CIITYUM  CYAJICI0  3aKOHHOCTI  pIIIEHHA NP0  MPOBAIKEHHS
MpoIIeCyaTbHOT 1ii.

3 yciel QIAIbHOCTI CHIAYOrO CYAJi KOHTpoJieM (i3 MEBHUMH 3ayBa)KCHHSIMH )
MOKHA Ha3BaTH PO3MIISJ CKapr Ha Jii, OE3MIsUIbHICTD, PIMIEHHS CI140r0, MPOKypopa
Ta MEpEeBIPKY IMiJICTaB JJIsi MPOHUKHEHHS JI0 KUTJIa YU IHIIOTO BOJIOMIHHS ocoOu 0e3
yXxBaju caigdoro cyaal (4. 3 cr. 233); nepeBipKy MiACTaB JJisi MMPOBEIACHHS HETIACHOI
cmiauoi (po3IIyKOBOi) Ail y BUHSATKOBUX HEBIAKIAAHMX Bumaakax (4. 2, 3 cr. 250).
Hi 103BiNbHI NMOBHOBa)XEHHS, aHi 3a0€3MEUEHHsS 3aKOHHOCTI Ta OOIPYHTOBAaHOCTI
3aCTOCYBaHHS 3aXOiB KPUMIHAIBHO-TIPOIECYaTbHOTO MPUMYCY O3HAK KOHTPOIIO
(y #ioro 3arajbHONPABOBOMY PO3YyMiHHI) HE MaIOTh.

VY HaykoBIi JiTEparypi CIYIIHO BIJI3HAYA€ThCA, LIO JIETAJbHUWA aHal3
TISUTBHOCTI Cyly B CTajii TOCYIOBOTO PO3CIIAYBaHHS CBITYUTH, IO CYy/A 3AIMCHIOE HE
JUIIE OXOPOHY 1 3aXUCT KOHCTUTYIIIMHUX TIpaB o0ci0, sKki OepyTh yd4acTh Yy
KpUMiHAJILHOMY CYJIOYMHCTBI, a ¥ peati3zye okpemy (caMOoCTiiHY) (QYHKIIIF0 KOHTPOJIIO,
gKa TOJNSITaeE y TEPEeBIPIll MpOIeCyalbHUX i Ta pilieHb 0cCi0, SKi 3MIMCHIOIOTH
MPOBAIPKEHHS y CIIPaBi 3a CKapraMM y4acHUKIB mpouecy [4, c. 305].

[IpaBOoBUMHU yMOBaMH, 3a SIKUX CIITUUN CYIJs € TapaHTOM IIpaB 1 cBOOO 0coou,
€ HOPMHU KPUMIHAJIBHOTO TPOIECYAIbHOTO 3aKOHY, HEyXWJIbHE ITOTPUMAHHS SKUX
Cy0’€KTOM IPaBO3aCTOCYBAaHHS HE JO3BOJIMTH MiJAaBaTU CyMHIBY HOTro IMpoliecyajibHe
pIIIICHHS, TaBaTH MiJICTAaBU JJIs ocKapkeHHs. Lle — mpaBa Ta 000B’SI3KM CJTITYOTO CYI],
a TaKoXK TapaHTli HE3aJeXKHOCTI CyAMiB, AKI BU3Ha4YeHI 3akoHOM Ykpainu «lIpo
CYIOYCTpiH 1 CTAaTyC CYIJIIBY», & TAKOXK 1HITMMH MPABOBUMHU aKTAMH.

CorianbHUMHA YMOBaMH, 32 HAsIBHOCTI SIKAX CIITYUHA Cy[Jsl € TapaHTOM TpaB i
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CBO0OJT 0COOH, CJIiJT BBAXKaTH YMOBH, SIK1 CTBOPIOIOTh BHYTPIIITHE TIEPEKOHAHHS CY/JI1 Y
NPAaBWJIBHOCTI TPUUHATTS HUM MPOIECYaJbHOTO PIIMIEHHS Ta HE Cylepedarh
cTangaptam y cdepi cynournHcTBa, Komekcy CcymniBChbKoi €TUKH,

MopaabHO-BOJILOBUMU YMOBAaMH € JIIOASHICTb, YE€CHICTh, CIPABEIMBICTh, HE
KOPYMITOBaHICTh, HEMIAKYMHICTh, MPUHIMUIIOBICTh, MaTPIOTH3M, MpodecioHami3m,
cTapaHHICTh Touo. Han3BuyailHO akTyalibHOIO Ta HEBIJ €MHOIO MOPaJIbHO-BOJILOBOIO
YMOBOIO € HAasiBHICTb BHYTPIIIHBOI CTIMKOi BOJIbOBOi CHJIM KOXKHOTO CYIIl st
MIPOTUCTOSIHHS OyAb-SKOMY aJMIHICTPaTUBHOMY BIUIUBY [35, c. 24].
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Osepkoscovka T. K.,

KaHOUuoam iopuousHux Hayk, OOyeHm,

doyenm Kagpedpu nyoniuHO-npasosuUx OUCYUNIIiH
Binnuyvkoeo deporcasrnoco nedazociunozo yHigepcumemy
imeni Muxatina Koytobuncovkoeo

MMPABOBI ACIIEKTH 3BEPEKEHHS JIICIB SIK CKJIAJTOBA
3ABE3NEYEHHS ITPAB JIIOJJMHU HA BE3NEYHE 151 )KUTTS
13I0POB’SI JOBKLJLJISI

[Ipouiecu, moB’s3aHl 13 3a0pyAHEHHSM JIOBKULISL 4Yepe3 TEXHOTCHHE
HABAHTAKCHHS, HEpaIliOHAThHE BUKOPUCTAHHS MPUPOTHO-PECYPCHOTO TOTCHINIAIY,
HEJIOCTaTHIM piBE€Hb aJanTaIlliHUX MOKJIHUBOCTEH Tally3edl €KOHOMIKH, ITiIBUIIMIIH
MPIOPUTETHICTh 30€peKEeHHST JOBKLUISI Ta 3a0€3MEUYEeHHS] E€KOJIOTTYHOI OE3MeKH SIK
rapaHTii peanizallii mpaBa rpoMajisiH Ha Oe3MedHe JUIS JKUTTS 1 310pOB’ sl JOBKULIS, 1110
3akpimieHo ctT. 50 Konctutymii Ykpainu.

[IpioputeTHicTh 30€peXeHHST HABKOJUIIHBOTO MPHUPOAHOrO  CEpPEAOBHINIA
MOTPEOYIOTh BXKUTTS TEPMIHOBUX 3aXO0JiB, CHIPSIMOBAHUX HA JIOCATHECHHS €KOJOTIYHO-
30a71aHCOBAHOTO MPUPOJTOKOPUCTYBAHHS, a OTKE — i JTICOKOPUCTYBAHHS, 30KpeMa.

Jlicu 3a CBOIM MPU3HAYCHHSM Ta MICIIEPO3TAITYBAHHIM BHKOHYIOThH ITEPEBAKHO
BOJIOOXOPOHHI, 3aXMCHi, CaHITapHO-TITIEHIYHI, O3J0pPOBYi, pEKpealliiiHi, €CTETHYHI,
BUXOBHI, 1HINI (YHKLII Ta € JDKEpeJIoM IS 3aJ0BOJIEHHS MOTped CyCHuIbCTBa B
micoBux pecypcax (4. 2 ct. 1 JlicoBoro konekcy Ykpainu). Ilpu 1iboMy, 3riHO CT. 6
JlicoBoro xomekcy VYxkpainu [1] 10 JCOBUX pecypciB HajeXaTh TaKOX KOPHCHI
BJIACTUBOCTI JIICIB, SIKI TIOJIATAIOTh Y 34aTHOCTI JIICIB 3MEHIITYBATH HEraTUBHI HACIIIKA
MPUPOIHUX SIBUI, 3axUIIaTH TIPYHTH BiA epo3sii, 3amobiratu 3a0pyaHEHHIO
HABKOJIUIITHEOTO MPUPOTHOTO CEPEOBUIIA Ta OYUIIATH HOTO, CIIPUSTH PETYTIOBAHHIO
CTOKY BOJH, O3IOPOBJICHHIO HAaCEIeHHS Ta HOro €CTeTUYHOMY BUXOBAaHHIO TOIIO.
ToOTo, SK BUIAETHCS, MISUIBHICTH 3 OXOPOHHU, 30€PEKEHHS, BIATBOPEHHS Ta
pallioOHaJIbHOTO BUKOPUCTAHHS JICIB HE BTpadya€ CBOEI aKTyaJlbHOCTI B CHUCTEMI
MexaHi3My 3a0e3nedyeHHs TpaB JIOAMHU Ha Oe3neyHe HaBKOJUIIHE TMPUPOJIHE

CepeIOBHILIE.
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Takox Ha cyyacHOMY eTarl pO3BUTKY CYCNUIbHUX BiAHOCUH HaJA3BUYaliHA POJIb
JICIB 1 JIICOBUX PECYPCIB MPOCTEKYETHCS I MIATPUMAHHS €KOJOTIYHOT, EKOHOMIYHOT
Ta COLIaNBHOI CTaOUIBHOCTI Iep’KaBHU, 0COOJIMBO B YMOBAaX 3MiHU KJIIMaTy.

['moGanpHa 3MiHA KJIIMaTy — II€ OJIHA 3 HAMTOCTPIIIUX E€KOJIOTIYHUX IMpoOIIeM,
IO CTOITh MepeJ JIF0JICTBOM Ta BILUIMBAE Ha BC1 chepH KUTTS JIOAUHM (HacaMrepe, Ha
chepy 0XOpOHH 370pOB’s, CoLiaIbHY cdepy, MIrpalliro, EKOHOMIKY, IHPPaCTPYKTYpy).
3riIH0 3 MPOTHO3aMHU MPOBIIHUX MDKHAPOIHUX HAYKOBUX IIEHTPIB 3 JOCIIIKEHHS
KJIIMaTy MPOTATOM HACTYIMHOTO CTOJITTS TeMIepaTypa miaBuimmThes Ha 2-5 °C. Taki
TEMITU TJI00aJIbHOTO MOTEIUIIHHS MOXYTh CHPUYMHHUTH CEPUO3HI KIIMATHYHI 3MIHHU,
BHACJIIIOK YOT'0 Pi3HI €EKOCUCTEMHU OMUHSITHLCS 1] 3aTPO3010 3HUKHEHHS [2].

3 wMeTor0 3a0e3neyeHHd €(QEKTUBHOIO YOpaBIiHHSA JicaMd Ha OCHOBI
3a0e3NeyeHHs]  CTaJor0  BEJIEHHS  JIICOBOIO  TOCIOAApPCTBA,  30€pe’KeHHs
Ol0p13HOMaHITTS B JlicaX, aJalTOBAaHOTO JIO0 KIIMATUYHUX 3MiH JIICOBOTO
rocrojapcTna, posnopspkeHasm Kabinery MinictpiB Ykpainu Big 29 rpyaas 2021 p.
cxBajieHa J[lep»aBHa cTpaTeris ympaBiiHHsS Jicamu Ykpainu no 2035 poky [2].
30KkpeMa, OCHOBHHMH CTpaTEriuHUMM LUISIMU YIpaBiiHHA Jiicamu €: 1) edexTuBHE
VOpaBIIHHS JlicaMu; 2) 3a0e3MeueHHs] eKOJIOTTYHOI CTIMKOCTI JiciB; 3) 3a0e3neueHHs
BaroMoro BHECKY JIICIB B PO3BUTOK €KOHOMIKH; 4) PO3BUTOK CHUCTEMHU peKpearlii; 5)
PO3BUTOK HayKH Ta OCBITH B JIICOBIH TaiTy3i.

CamMe TOMYy IIOCTa€ NHUTAHHS MOAAJBIIOrO 3IIMCHEHHS 3aXOMIB ILIOJ0
3a0€e3Me4eHHs] PalliOHaIbHOTO BUKOPUCTAHHS, OXOPOHU Ta BIITBOPEHHS JICIB, a TAKOXK
Meperyisa MiIXO0/IB JO BEICHHS JICOBOIO TOCMOJAPCTBA 3 METOI0 3a0e3MeueHHs
CTIMKOCTI JIICIB JIO 3MiHU KJIIMATY.

3riJIHO0 YMHHOTO 3aKOHOJIaBCTBA YKpaiHU OpraHizallisi OXOPOHH 1 3aXUCTYy JICIB
nependayvae 311MCHEHHST KOMITIEKCY 3axo/1B. [Ipu oMy, aHami3 MonoxeHb CT.CT. §3-
86 JlicoBoro kojekcy YKpaiHM J[03BOJII€ BHOKPEMHUTH II€BHI TpPYIH 3axOJiB,
CIpsIMOBAaHUX Ha 3a0e3MeUeHHs] 30€peKEHHs JICIB Ta MOJIMIIEHHS IX CTIWKOCTI, a
came: 1) 3axoaW IIOAO MIABUIICHHS NPOAYKTUBHOCTI JICIB; 2) 3aXOAU IIOJO
MOJIMIIEHHsT SKICHOIO CKJIaay JICiB, iX O3J0pPOBJICHHS, TOCHJIEHHS 3aXHUCHUX

BJIACTUBOCTEH JiCiB; 3) 3axoau MIOA0 30epekeHHs OIOpI3HOMAHITTS B Jlicax Ha
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F€HETUYHOMY, BUJIOBOMY, MOMYJISIIIIHHOMY Ta €KOCMCTEMHOMY DPIBHSX; 4) 3aX0jH,
CIpsIMOBaHI Ha 30€peKCHHS JICIB BIJ TOXKEXK; 5) 3aXOAW IMIOAO HEIOMYIIECHHS Ta
MOTIEPEKEHHS He3aKOHHUX pyOOK; 6) 3aX0H 11010 TONEPEIKEHHS MOIIKOKEHHS Ta
1HIIIOTO HETaTMBHOTO BIUIMBY Ha JICH, a TAKOX 3aXHUCTY JIICIB BiJ IIKIIHUKIB Ta
XBOPOO.

Kono oci6, Ha sSKUX MOKIAZAEThCsl OOOB’SI3KOBICTh BUKOHAHHS 3a3HAYEHUX
3aX0/iB, JOCUTh MIUPOKe. 30KpemMa, 1€ BIACHUKH JIICIB, JIICOKOPUCTYBaui (TIOCTiiHI Ta
THMYaCOB1); MiANPUEMCTBA, YCTAaHOBU, OpraHi3alli Ta rpOMaJsHU, IISUIbHICTh SKHX
BIUTMBAE HA CTaH 1 BIATBOPEHHS JIICIB; OPraHU BUKOHABYOI BJIAJM Ta OPTaHU MICIIEBOTO
CaMOBpSTyBaHHS TOIIIO.

Bapto 3BepHyTHM yBary, mo peanmizailii 3a3HauC€HMX 3axXOJliIB HE TMOBUHHA
MOTIPIIYBaTH €KOJIOTIYHY pPIBHOBary, CTaHOBUTHU 3arpo3y s 3J0pOB’Sl JIIOJHMHH,
pETJIaMEHTYBaTHUCS TIPABOBUMHU HOPMaMH Ta HE CYIIEPEYUTH YMHHOMY 3aKOHO/IABCTBY.
Taxk, Hanpukiazn, nocranoBoro Kabdinery MinictpiB Ykpainu Big 1 6epesnst 2007 poky
No 303 Oynu 3atBepakeni [IpaBuna BiATBOpeHHS JiCiB [3], SIK1 PETYyJIIOI0Th BiIHOCUHH,
CIpsIMOBaHI Ha CTBOPCHHS BHCOKONMPOAYKTHBHUX Ta 3 BHCOKMMH 3aXHCHUMHU
BJIACTUBOCTSIMU JICPEBOCTAHIB IIUIIXOM pO3pPOOJIEHHS 1 TPOBEACHHS KOMILICKCY
JICIBHUYUX Ta arpoTEeXHIYHUX 3axXoJiB. 3TiAHO M. 7 BIATBOPEHHS JICIB Mae
3MIMCHIOBATUCA 3 YPaXyBaHHIM €KOJIOTIYHHX, COIIAJIbHO-€KOHOMIYHUX Ta MPUPOHO-
KJIIMAaTUYHUX yMOB perioHy. To0To, MOegHaHHS EKOJOTIYHUX, COLIAJIbHUX Ta
€KOHOMIYHMX TapaMeTpiB JIICOKOPUCTYBAHHS Ja€ IIJICTaBU CTBEPKYBAaTH TIPO
3aMpOBAKEHHS MIPUHITUITY CTAJIOTO MPUPOJOKOPUCTYBAHHS Ta MOTO0 HOPMATHUBHOTO
3aKpITJICHHS.

B ropunnuHiii niTeparypi 3MICT (CYTHICTb) BIATBOPEHHS MPUPOAHUX PECYPCIB
PO3IIIAIAETHCA «SIK HOPUAWYHO BHU3HAYCHA MiSUIbHICTh NTPHPOJOKOPUCTYBAYIB Ta
BJIACHUKIB TMPUPOAHUX PECYpPCiB, CHEIIaIbHO YIMOBHOBAXXEHUX OPraHiB MUISIXOM
BUKOHAHHS POOIT, CIIPSIMOBAHUX HA MOHOBJICHHS KUIBKICHOTO CTaHy ab0 YHCEIBHOCTI
MPUPOIHUX PECYPCIB Ta 00’ €KTIB BIAMOBITHO 70 iX BUAIB Ta AKOCTI» [4, c. 115].

['octpoTa mpobsiem, siki ckiaamucs y cdepli OXOpOHHM Ta 3aXHUCTy JICIB, U

HarajgpHa MoTpeba y iX BHpIIIEHHI Ta BiAMOBIAHO a0 cT. 38 JlicoBOro Koaekcy
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VYkpainu 3yMOBWIM 3aTBEpKeHHsS nocTaHOBOI0 KaGinery MinicTpiB Ykpainu Big 20
TpaBHs 2022 poky Ne 612 Ilopsaky oprasizaiii OXOpOHHM 1 3aXHCTy JiciB [5].
3azHauenuit [lopsamox BHU3Ha4Yae MeXaHI3M 3MIMCHEHHS KOMIUIEKCY 3aXOJIiB,
CIPSIMOBAaHUX Ha 30€pEKEHHsI JICIB BiJl TIOKEXK, MOUIKOKEHHSI, HE3aKOHHUX PYOOK,
ocnabyieHHs] Ta IHIIOTO IIKIJIMBOTO BIUIMBY. 3AIHCHEHHS KOMIUIEKCY OXOPOHHHUX
3aXO/AIB WIOJI0 JIICOKOPUCTYBAaHHSA, Ha Halll TOTJSAJ], CJiJI BBaXKaTH TapaHTIEIO
3a0e3NeUeHHs MpaB JIIOJAUHU 1 TPOMaJsiHUHA Ha Oe3MeyHe JUIsl KUTTS Ta 3]I0pOB’s
noBkiuis. Came Ha Wi TIACTaBl CYTTEBO MIJBUILYETHCS 3HAYEHHS JIICOBOTO
rocrojiapcTBa, a TaKOX AISUIBHOCTI 3 OXOPOHHM, BIATBOPEHHS, 30€pekKEHHS JICIB Y
CYCIIUJIBHOMY >KHTTI.

OTxe, 3 METOIO 3a0€3MeYeHHsI KOHCTUTYIIHHOTO MpaBa KO>KHOT'O TPOMaJITHUHA
VYkpainu Ha yucre Ta O6e3reyHe JOBKIJUIS MPaBOBI aCMEKTU 30€pekKEHHS JICIB MAIOTh
OyTHU CIIpsIMOBaH1 Ha HACTYIIHE:

1) BIpoBa/KEHHS €KOCHUCTEMHOTO MIAXOAY 10 BCIX HANpPSMKIB COLIAJIBHO-
€KOHOMIYHOTO PO3BUTKY JIep>KaBH, 3a0e3NedyeHHs OallaHCy MK €KOJOTIYHUMH,
€KOHOMIYHUMU Ta COLIAJbHUMU (PYHKUISIMH BEJIEHHS JIICOBOI'O I'OCIOJIapCTBa, TOOTO
3aMpOBaKEHHS IPUHITUITY CTAJIOTO JIICOKOPUCTYBAHHS;

2) 30epeXeHHS MPUPOJHUX JIICIB, a TaKOX 30epekeHHs O10pI3HOMAHITTS B
Jicax, aJlariTOBaHOTO JI0 3MIHU KJIIMaTy;

3) 301IbIIIEHHS IO JIICIB, MABUIIEHHS MPOAYKTHBHOCTI JICIB Ta iX CTIMKOCTI
JTO KJIIMAaTHYHUX 3MIH;

4) 3a0e3neueHHs y4acTi TPOMaJIChKOCTI B MPUUHSATTI YIPABIIHCHKUX PIIIECHD Y
chepi palioHAJIBHOTO BUKOPUCTAHHS, OXOPOHM Ta BIITBOPEHHS JICIB, a TaKOX
MOMYJISIpU3allisi MPOCBITHUIILKOI ISUIBHOCTI 3 METOK TIIJIBUIIEHHS €KOJIOTTYHOI
CBIZJOMOCTI B CYCHUJIbCTBI 110/I0 30€pEekKEHHS Ta 3aXUCTY JICIB;

5) dopmyBaHHs, 30€pEKEHHS Ta HEBUCHAXXJIMBE BUKOPHCTAHHS EKOJOTI4HOI
Mepexi, 30UTBIIICHHS TEPUTOPIN MIPUPOTHO-3ATIOBITHOTO HOHIY;

6) ynockoHaleHHS mTpodeciiHOl MIATOTOBKH (paxiBIIB Yy Traiy3i JCOBOTO

rocroaapCTBa, a TaKOXX KOHTPOJIIO 3a BEACHHAM JIICOBOT'O rocrioaapcCTna,
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7) yAOCKOHAJIEHHSI HOPMATHUBHO-IPAaBOBO1 0a3u 11040 31MCHEHHS T'OJIOBHOT'O Ta
IHIIIOTO JIICOKOPUCTYBAaHHS 3 YpaxyBaHHSIM BHUKOPHUCTaHHS MPHUPOA030epirarounx
TEXHOJIOT1M J1ICO3aroTiBii, a TaKOXX BpaxyBaHHsS PEKOMEHJAIllii HAayKOBHX YCTaHOB
€KOJIOTTYHOTO CIPSIMYBaHHS IIPU NPHUHHATTI YIPaBIIHCHKUX PIIICHb.
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Oseproecvkuit K. B.,
ooxmop @inocohii 6 eanysi npasa,
aogoxkam

1010 TPABOBOI ®OPMMU BBEJIEHHS ITPAB ITPOMUCJIOBOI
BJIACHOCTI B 'OCHHOJJAPCBKHI OBOPOT

Ck/1azioBOI0O YacTUHOK 1HHOBALIWHOI €KOHOMIKM € 3aly4eHHs IpaB
MIPOMHKCIIOBOT BJIACHOCTI B EKOHOMIUYHUK 000poT. Take 3alydeHHS JOCSTA€ThCS
BBCJCHHSIM IIpaB TMPOMHCJIOBOI BJACHOCTI B TOCHOJAPCHKHA O00OPOT, SKUH €
IOPUUYHOI0 KAaTETOpPi€I0 EKOHOMIYHOro o0opoTy. BBeneHHs mpaB TPOMHUCIOBOL
BJIACHOCTI JI0 TOCTIOJAPCHKOTO 000pOTY Mae BiAOYBAETHCS 3a TOTIOMOTOIO BiIOBITHUX
npaBoBux (opm. [t mpaBoBOi BM3HAYEHOCTI MPABOBJIACHUKIB Ta 1HIIMX YYaCHHUKIB

chepu 000pPOTY TPOMUCIIOBOI BIACHOCTI JOIUIBHUM € PO3KPHUTTS TOHSTTS «IPaBOBa
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dbopma BBEJECHHS IpaB MPOMHUCIOBOI BJIACHOCTI B TOCHOAAPCHKUI 000pOTY,
kimacudikaiis  ¢GopMm, IO BIAMOBIAHO TOTPeOye CHEIiaIbHOTO aHai3y 3 IbOTO
MPUBOJTY, @ TAKOXK BKa3y€e Ha aKTyaJbHICTh HAYKOBOTO JOCIIKCHHS.

B eHuukionenuuHux mkepenax miJ (OpMOI BU3HAYAETHCS 30BHILIHIA BUTJIS,
oOpuc peui, mii Tomo abo 30BHIMHIA BUpa3 meBHOro 3micty [1]. Jkepemamu (abo
(dbopmamm) npaBa B pi3HUX NMPABOBUX CUCTEMAX BU3HAIOTh, 30KpeMa, TOTOBIp [2].

3 mpuBoay (OopMHU B JIITEpATypl 3a3HAYAETHCS, IO «...O0JHA 13 MIPaBOBUX (Popm
BUKOPUCTAaHHS OO0’€KTIB IPOMMCIOBOI BJIACHOCTI — JoroBipHa (opma. JloroBipHa
dbopma BUKOPHUCTaHHS 00’ €KTIB MPOMUCIIOBOI BIACHOCTI € HAHOUIBII MOIIMPEHOIO. .
HoroBipHa (opma BHUKOPUCTaHHS OO’€KTIB IPOMHUCIOBOI BIACHOCTI HaHOUIBIIOKO
Mipoto 3a0e3reuye peaniizaiilo MpaB yCiX CTOpiH gorosopy. ...» [3]. €.I.
Henoribuenko, 3a3Hayae, MO «... Oyab-sIKUA CMOCIO BUKOPUCTaHHS OO0 €KTIB
MAaTEHTHOTO IIpaBa ONOCEPEIKOBYETHCS BIJAMOBIIHOKO MPAaBOBOIO (OPMOIO, SIKOKO €
yHiBepcaiibHa (hopma - TOTOBIp; MPEAMET TOTOBOPY MPAMO 3aJEKHUTh BiJl CIIOCOOY
BUKOPHUCTaHHS 00’ €KTIB MATEHTHOTO MpaBay [4].

Kpim Toro, B MoHOrpaiuHuX MOCTIIKEHHSIX BUCHOBIIOETHCA, 110 «...JOTOBIP
po3rIAaeThes 1 K (opma TpaBOUMHY, a came JOKYMEHT, 1o (¢ikcye mpaBa i
00O0B'SI3KH CTOPIH; IOTOBIP € OJHUM 3 OCHOBHHMX IT1JICTaB PO3MOPSIHKEHHS BUKITIOYHUM
MIPaBOM 1 sIBJIsiE COOOI0 TyKe 3PYUHHM 1HCTPYMEHT JJIs IIBHJIKOTO 3aJTy4YeHHs 00'€KTIB
MIPOMHMCIIOBOT BIIACHOCTI B TOCIIOAAPCHKUI 000POT; ... KpiM JOTOBOPIB, NEpe10aYeHUX
3aKOHOM, ICHYIOTb W 1HIII (OPMHU BBEIEHHS MpaB IHTEJIEKTyalbHOI BJIACHOCTI B
000pOT, 30KpeMa, JOrOBOPH MPO BHECEHHs BUKIIOYHUX IPaB A0 CTATYTHOTO KaIliTaly,
JIOTOBOPU 3aCTaBM BUKIIOYHMX TpaB, MUIIOOHI JOTOBOPHU, JIOTOBOPH JOBIPUOTO
VOPABIIHHSA BUKIIOYHUMH TMpPaBaMH, 1HIII I[OCEPEIHUIIbKI JOTOBOPHU, SIKI MICTATh
YMOBH TIPO BUKJIFOYHI TpaBa, a TAKOXK 1HIII JOoroBOpm» [5, c. 77].

Sk 3a3nHauae B.C. JIMUTpHILIKMH, TPaBOYMHU IIOAO BIIUY>KEHHS MAaHOBUX IPaB
IHTEJIEKTYaJIbHOT BJIACHOCTI (iX YaCTMHM) MOXYTh MaTH $IK JOTOBIPHY, Tak 1 He
JOTOBIPHY MPUPOJY, a IPABOUMHU OO Mepeaadl MpaB y TUMYaCOBE KOPUCTYBAHHS —

JuIIe J0roBipHYy [6, ¢.37].
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YTouHeHo, 1m0 TpaBoBa ¢GopMa BBEJACHHS MpaB MPOMHUCIOBOI BJIACHOCTI B
rOCIOIapChKUil 00OpPOT — II€ 30BHIIIHE MpPaBOBE OPOPMIICHHS 3B’S3KIB YYaCHHKIB
rOCIMOJNAPChKUX MPABOBIIHOCHH OO0 PO3MOPS/DKEHHS MaWHOBUMHU TpaBaMu
IIPOMMCIIOBOT BJIACHOCTI y BUIJISI/II IOTOBOPY a0 1HIIIOro IpaBo4uHy [5, c. 78].

Buxonsum 3 HaBeAeHOTO, CIiJ BIAMITATH, III0 OCHOBHOIO MPABOBOIO (POpPMOIO
BBEJICHHS TMpaB MPOMUCIOBOI BIIACHOCTI B TOCIOJAPCHKUNA 00OpPOT BHCTYIA€
noroBopiB. [IpaBoBi ¢opMu 3amydeHHS IpaB 10 TOCHOJAPCHKOrO 000POTY MOKHA
MOAUINTA Ha JIOTOBIpHI Ta He AOroBipHI Gopmu. JlorosipHi GopMu MOXYyTh OyTH
MOJIIJIEH] HAa IOTOBOPH IIOAO PO3MOPSIKEHHS MAHOBUMHU IpaBaMH 1HTEJIEKTYaJbHOI
BJIACHOCTI (SIKI MOKHa PO3MOJUIMTH HAa JTOTOBOPH IIOAO BIIYYKEHHSI MailHOBHX IpaB
Ta JOTOBOPHU HIOJO0 Mepeaayl MpaB y TUMYAaCOBE KOPUCTYBAaHHS) Ta JOTOBOPH, B SKHX
YMOBHU IIPO PO3MOPSAHKEHHS] MAafHOBUMHU MIpaBaMU 1HTEJIEKTYaJbHOI BIACHOCTI MalOTh
OpYropsaIHui (10JaTKOBUIA) XapaKTep.

JIO OCHOBHUX JOrOBIpHHUX (OpM, 110 CHPSMOBaHI Ha PO3NOPSAIKEHHS
BUKJIIOUHUMHA MpaBaMu TPOMUCIIOBOT BJIACHOCTI CiJ BIJHECTH JOTOBOPHU
nependadeni B ri. 75, 76 LusinsHoro kojekcy Ykpainu (nani — K Ykpaian), ri. 36
[Nocriogapcbkoro Kojeke YKpaiHu Ta I1HIIOMY 3akoHonaBcTBi. [lpu 1bomy, ciin
BIAMITUTH, 110 BUAd GOpM BBEJEHHS IMpaB IPOMUCIOBOI  BJIACHOCTI 10
rOCI0JIapChKOT0 000POTY HE MOXKYTh OYyTH BUUEPIHUMH 3 OTJISIAY MOJIOKEHHA cT. 178
LK VYkpainu, 4. 3 ct. 424 UK Vkpaiay, n. 5 4. 1 ct. 1107 K Ykpainu, kpiMm TOTO
«BUYEPIHICTHY OyAe CymepedyuTH MpuHuummy cBodoau moroopy (ct. 3 LK Ykpainm)
Ta HETraTUBHO BIUIMBATU Ha IMHAMIKY TOCIIOJapPCHKOTO 000POTY.

Jlo 1HmMX A0roBipHUX (QOpPM, MPU AKUX MOXKE BIIOYBATHCS PO3MOPSIKEHHS
MaiHOBUMH TpaBaMu MPOMMCIIOBOI BIACHOCTI, CJIiJI BIIHECTHU: JOTOBIP MPO CTBOPEHHS
00’€KTa TipaBa MPOMHUCIIOBOI BIACHOCTI, JOTOBIP JII3UHTY, IOTOBIP JAOBIPYOTO YIPaBIIIHHS,
JIOTOBIp MPOCTOrO TOBAPUCTBA, IITFOOHUI IOTOBIP, JOTOBOPH TMOB’s3aH] 13 MiIIPUEMCTBOM
TOLIO.

[IpoananizoBaHi BHILE NUTAHHSI MOXYThb CIYI'yBaTH MIATPYHTSIM IS
NOJANBIINX JOCHIPKEHb Y HANpSMKY BU3HAUYEHHSI OCOOJMBOCTEW MpaBOBUX (opMU

BBEJICHHS IIPaB MPOMMCIIOBOI BIACHOCTI B TOCMOIAPCHKUI 000POT.
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PaBOBHX aKTiB Ta MOTpeOye OUIbIl Pebe(hHOrO BiOOpaKEHHS B HAIlIOHAIBHOMY

3aKOHOIaBCTBI.
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3abe3neueHHs IpaBa Ha MOBAry JI0 T1AHOCTI JIFOJUHU € MepeyMOBOIO peatizallli
BCIX IHIIMX TpaB 1 cBoOoA. B mpomeci amanTamii 3akoHOAaBCTBA YKpaiHU [0
3akoHomaBcTBa €C HE0OX1THO B11OOpA3UTH 3HAUYIIICTH T1THOCTI JIFOJIUHU, IK OCHOBU
(dbyHIaMEHTY yCi€i CUCTEMHU i1 OCHOBOIIOJIOXKHHX IPaB 1 CBOOOI.

3akpimieHHs Ha 3aKOHOJAaBYOMY pIBHI MOHSATTS MOOIHTY Ta BH3HAYCHHS
BIJIMOBIAAIBHOCTI 3a TaKi Jii € I0JaTKOBOIO TapaHTIEIO MpaBa IpalliBHUKA Ha MOBary
JI0 HOTO T1THOCTI, SIK HAaWBHUIIO1 COIIaJILHOI IIIHHOCTI.

[IpaBo mpaimiBHUMKAa Ha MOBary WOro TigHOCTI BigoOpakeHO B JlupekTusi
€porneiicekoro Coro3y Big 27.10.2000 Ne2000/78/€C, sika BU3HA€E TMOBEIIHKY 3
METOI0 CTBOPEHHS BOPOXKOI, MPUHUKYIOUOI TIAHICTH JIIOAMHU abo0 oO0pa3iuBOi
00CTaHOBKH SIK ITEPECIIITyBaHHS MMPAIlIBHUKA Ta TUCKPUMIHALIIO HOTO TPYJOBUX IPAB.

3 Meroro 3abe3reyeHHs MpaBa JIIOJAWHU Ha TIAHICTH Y TPYAOBUX BIJIHOCHHAX
cratta 2 Koaekcy 3akoHiB mpo mpaimto Ykpainu (nami K3ollY) go tpynoBux mpas
MpaIiBHUKIB BIJIHOCUThH MPaBO HA TIJHE CTaBJCHHS Ha poOoTi. Taki 3MiHM BHECEHO
3akonoM Ykpainu (nani 3Y) «IIpo BHeceHHs 3MiH 10 ACSKUX 3aKOHOJIaBUMX AaKTIB
VYkpainu mono 3anobiraHHs Ta npoTuaii MOOIHTY (LIbKyBaHHIO)» 16 nmucronaga 2022
poky [1].

Crarras 2-2 K3nllY BuszHae MoOIHTOM (IIbKYBaHHSIM) CHCTEMAaTHUYHI
(moBTOprOBaH1) TpuUBaml YMHCHI Aii abo Oe3misUTbHICTH POOOTOAABIISI, OKPEMHX
MpaIiBHUKIB a00 TpyNu TMpaliBHUKIB TPYJOBOTO KOJEKTHUBY, $IKI CHpPsIMOBaHI Ha
MIPUHIDKEHHS YE€CTl Ta T1HOCTI MpalliBHUKA, MOTo A1J0BOI pemyTallii, y TOMY 4YUCHl 3
METOI0 HalyTTs, 3MiHM a00 MPUMMHEHHS HUM TPYAOBHX IpaB Ta OOOB’S3KIB, MIO
MPOSIBIISIIOTECS Y (POPMI TICUXOJIOTTYHOTO Ta/ab0 €KOHOMIYHOTO THCKY, 30Kpema 13
3aCTOCYBaHHSAM 3aC001B €JIEKTPOHHUX KOMYHIKAII, CTBOPEHHSI CTOCOBHO IpallIBHUKA
HaIpy>KeHOo1, BOPOK0oi, 00pa3nmBoi arMochepu, y TOMy YHCIII TaKOi, IO 3MYIIIYE HOTO
HEJIOOLIIHIOBATH CBOIO Mpodeciiiny npuaaTHICTh [1].

Pazom 3 TuM, ci1i 3a3HAYMTH, IO Y BU3HAYEHHSI MOOIHTY 3aKOHOJIaBEIlb 3aKJIaB
CIIOBOCTIOJIYYEHHS «...YMHUCHI nii...y (opmi THUCKYy», HE BH3HAIOUM iX MPOSIBOM
HACWJIbCTBA. 3BaXKAIOUU HA T€, 1110 MCUXOJIOTTYHUM Y €KOHOMIYHUN BUMIp HACHILIA Y

HAyKOBOMY JIHUCKYPCl 3QJIMINAETHCS MUTAHHSAM TUCKYCIMHMM, MYCHMO TOTOAWTHCH 3
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TakuM BHU3HAYeHHSIM. OJIHAK, CIiJ 3ayBa)KUTH, 110 MOOIHT — 1€ CKJIaJHE COLIaJIbHO-
MICUXOJIOTIYHE SIBUINE, IO SBJISIE COOOI TPHUBAIMNA TMPOIEC IHKYBaHHS Ta Mae
CYCIIIbHO-HEOe3MeuH1 HaCHiAKU. SIKII0 HOro po3risaTH BUKIIOYHO SIK OJHY 13 (GOopM
JTUCKpHUMIHAILIII, TO 1€ MOXE IMPU3BECTH J0 HEMIEBOCTI (hOPM 3aXUCTy MpaIliBHUKA Bij
MOOIHTY.

[ToHsATTS yTUCKY, SIK (hOPMU MOPYIIEHHS MpaBa Ha MOBAry JI0 TiAHOCTI JIIOAUHH,
Bu3HaueHo 3Y «IIpo 3acamu 3amobiraHHs Ta TMPOTHAIT AUCKpUMIHAIT B YKpaiHi».
[TynkT 7 yactunu 1 crarti 1 BkazaHoro 3akoHy nepejdayvae, 1mo yTUCK — i€ HebakaHa
U1 ocoOu Ta/abo Tpymnu 0oci0 MOBEIIHKA, METOI0 ab0 HACIIKOM SIKOi € TPUHUKESHHS
iX JIFOJICHKOI T'JIHOCTI 3a MMEBHUMH O3HaKaMU a00 CTBOPEHHSI CTOCOBHO TaKOi 0COOU uun
rpynu oci0 Halpy>KeHOi, BOpOKOi, 00pa3inBoi ab0 3HEBaXJIMBOI atMocdepu [2].
Bignosigno mo crarti 4 3V «lIpo 3acaam 3amoOiraHHs Ta MPOTUIIT TUCKPUMIHAIT B
VYkpaini» cdepa ioro aii NOMMPIOETECA HA TPYAOBI BIIHOCUHU. Y cTaTTi 14 3akoHy
nepeadaueHo «ocoba, sKka BBaXKae, M0 CTOCOBHO HEl BUHHKJIA JUCKPUMIHAIlIA, Ma€e
MPaBO 3BEPHYTHUCS 13 CKApProw J0 JIEPKAaBHUX OPraHiB, OpraHiB Biagd ABTOHOMHOI
PecniyOmiku Kpum, opraHiB MICHEBOIO CaMOBpSIIyBaHHS Ta iX IMOCaJOBUX OCiO,
YnoBuoBaxxeHoro BepxoBHoi Pamu VYkpainum 3 mpaB moauHu Ta/abo 10 cyay B
MOPSIIKY, BU3HAUYCHOMY 3akoHOM. Oco0a, sika 3a3Hajia MaTepialbHOI Ta MOpPaJIBHOI
IIKOAM YHACTIAOK AUCKPUMIHAIT Ma€e TIpaBo Ha ii BIAMIKOTyBaHHD» [2].

BignoBimno m0 3Y «IIpo BHeceHHS 3MiH J0 JAESIKUX 3aKOHOJABUMX aKTiB
VYkpainu 1moao 3ano0iraHHs Ta NpoTUAll MOOIHTY (LbKyBaHHIO)» y ctarti 2-2 K3nll
BHU3HAYCHO, 10 «BunHeHHs MOOIHTY (1IbKyBaHHS ) 3a00poHEeHO0. Oco0H, SIKi BBAXKAIOTh,
110 BOHU 3a3HajM MOOIHTY (I[bKYBaHHS), MAalOTh MPaBO 3BEPHYTHUCS 13 CKaprow 10
LEHTPaAJIBbHOIO OpPraHy BUKOHABYOI BIAH, 110 peaii3ye Aep>KaBHY MOJITUKY y cdepi
HaIJISIIy Ta KOHTPOJIIO 33 JI0JIep KaHHSAM 3aKOHOaBCTBA MPO Tparlio, Ta/abo 10 Cyay»
[1].

Otxe, B 3Y «lIpo 3acaam 3amobiraHHs Ta MPOTHII HUCKpUMIHAINT B YKpaiHi»
BHU3HAUEHE MIMPOKE KOJO CyO’eKTiB mpoTuiii Auckpuminauii, Toal sk y 3Y «llpo
BHECEHHS 3MIH JI0 JESKHMX 3aKOHOJABUMX AaKTIB YKpaiHM LI0J0 3amo0iraHHs Ta

npotuiii MOOIHTY (IIBKYBaHHIO)» MEXaHI3M 3aXHUCTy BiJ] MOOIHTY 3BEACHO JI0 JBOX
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CyO’€KTIB: IIEHTPAJILHOI'O OpraHy BUKOHABYOT BJIa/M, 0 peali3ye IepkKaBHY MOJIITUKY
y cdepi Harsa Iy Ta KOHTPOJTIO 32 OJEP>KaHHIM 3aKOHOAABCTBA PO MPAITIo Ta Cyy.

Crin BIAMITUTH, IO MEXaHI3M 3aXUCTYy, sikuil Bu3HaueHo B 3Y «IIpo BHeceHHs
3MIH JI0 JICSKHX 3aKOHOJIaBUMX aKTiB YKpaiHu 11010 3ano0iraHHs Ta MPOTHAIl MOOIHTY
(IbKYBaHHIO)», MICTUTH Psij HeMOMiKiB Ta He Bignosigae 3Y «IIpo 3acamu 3amobiranHs
Ta TMPOTHAIT JUCKpPUMIHAIIT B YKpaiHi» B YacTHHI BU3HAYCHHS CYO’€KTIB MPOTHUIIL
JTUCKpHUMIHAIIII.

Yactunoro mnepmoro crarri 51 K3nllY Bu3HaueHO: «IpaBOBHMl 3aXUCT Bij
MOOIHTY (IIbKYBaHHs), IUCKpUMIHAI, YNEpeHKEHOTro0 CTaBJCHHS y cdepi mpaiii,
3aXMCT YECTI Ta T1AHOCTI MpalliBHUKA 1] Yac 31MCHEHHSI HUM TPYAOBOI JAISJIBHOCTI, a
TaKoX 3a0e3medyeHHs] ocobaM SIK1 3a3HaJIM TaKuX N1 Ta/abo Oe3A1sIbHOCTI, MpaBa Ha
3BEpPHEHHS JI0 LIEHTPAJIBHOTO OpraHy BHKOHABYOI BIAIH, IO peali3ye Aep>KaBHY
MOJIITUKY Y c(epl HarIsiAy Ta KOHTPOJIIO 32 JOJIEPKAHHAM 3aKOHOIABCTBA PO MpPalLlto,
Ta N0 Cydy WIOJ0 BHM3HAHHA Takux (akTiB Ta iX ycyHeHHs (0e3 NpPUIUHEHHS
MpaliBHUKOM TPYJIOBOI MISVIBHOCTI Ha MEpIoA PO3IIIALY CKapru, MPOBAHKEHHS Y
CIIpaBi), a TAaKOX BIJIIIKOJYBAaHHS IIKOAM, 3aMOJISTHOI BHACHIAOK TaKUX 1 Ta/abo
Oe3IsUTPHOCTI, Ha MIACTaB1 CYJI0BOTO PIIIEHHS, 1110 Ha0pao 3aKOHHOI cuitm» [1].

OOmexeHe KoJo CyO’eKTiB, sIKI YIOBHOBaxkeH1 yacTuHOro 1 crarti 51 K3mll
BHU3HABATHU Ta yCYBAaTH (paKkTU MOOIHTY, AUCKpUMiHaIli cynepeunts ctarti 14 3V «lIpo
3acaau 3amo0iraHHs Ta MPOTHUJIIT JUCKpUMIHAIIT B YKpaiHi». Kpim Toro, Bu3Hauaouu
crnocoOu 3axucTy mpaiiBHuKa Big MoOiHry y K3nll, 3akoHonmaBenbs He nependayuB
MOKJIUBICTh BUKOPUCTAHHS yCiX 1HCTPYMEHTIB JJI BITHOBJICHHS CBOTO TOPYIIEHOTO
rpaBa, IPUITMHCHHS HOT0 MOPYIIEHHS Ta BiIIIKOyBaHHS IITKOJIH.

HenonikoM Bka3aHOTO 3aKOHY € TaKOX 1 Te, IO 3aKOHOJABEIlb HE IPOITHCAaB
TaKUil 1HCTPYMEHT 3amoOiraHHs, MPOTU[Ii Ta MPUIUHEHHS MOOIHTY SK MeJiallis.
3acToCcyBaHHSI TMpONEAYpU Meiarii 3 METOW MPUIMHEHHS MOOIHTY MOXe OyTH
JI0CTaTHhO e(PeKTUBHUM. KpiM TOro, OCTaHHIN eTam Memiaimii MOXe 3aBEPIIUTUCS
MIAMACAHHAM YTOJW, B SIKIK CTOPOHM MOXYTh JOMOBHUTHUCS 1 TIPO BIAMOBIIHY

KOMITCHCAIIII0 BIJIIKOYBAHHS 3aBJaHOI IIKOAU JOOPOBUIHHO, & HE JIMIIE Ha MiACTaBl
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CYJIOBOTO pIILIEHHS, sIK€ Ha0pajo 3aKOHHOI CUJIM, K BKa3aHO yacTuHOlo 1 crarti 51
K3nllY.

Takoxk, 1HCTPYMEHTOM 3axHCTy TIpalliBHHKA Big MOOIHTY Moxe OyTH i
npodcIiiika, sika MOBUHHA MPOTUAISATH MpOsBaM MOOIHTY Ha poO0YOMY MICIIl IUISIXOM
3BEpPHEHHS 10 pOOOTOMABII, OJHAK B NMPUUHATOMY 3aKOHI TaKMM MEXaHI3M 3aXHCTY
TakoXX He 3adikcoBaHO. I[HCTpyMEHTOM 3axHCTy BIJ MOOIHTY, SKHUA TakKOX HeE
3aKpIIUICHO B 3aKOHI, € 3BEPHEHHS 31 CKapror 10 YnoBHOBaxkeHOTo BepxoBHoi Panu
VYKpaiHu 3 npas JIIOAUHU.

OTxe, 3aKpIIUICHHS] HAa 3aKOHOJAaBYOMY PiBHI 3a00pOHH MOOIHTY € 10JaTKOBOIO
rapaHTi€l0 TpaBa MpalliBHUKA HA MOBAry JI0 WOTo TiIHOCTI, SIK HAWBUIIOi COIIaIbHOT
miHHOCTl. OAHAaK KoOJIO CyO’€KTiB, Kl HAJUJICHI MOBHOBAXEHHSMH III0JI0 BHU3HAHHS
(dakTiB MOOIHTY Ta iX YCYHEHHS, Ma€ OyTU PO3IIUPEHO.

CnucoK BUKOPUCTAHMX JKepet:

1. [Ipo BHEceHHs 3MiH 1O JEAIKUX 3aKOHOJIABUYMX AaKTIB YKpaiHU 1100
3ano0iraHHss Ta MpoTUJli MOOIHry (LbKyBaHHIO): 3akoH Ykpainu Ne 5748 Bin
16.11.2022. URL.: http: zakon.rada.gov.ua

2. [Ipo 3acaam 3amobiraHHs Ta MPOTHUIIIT TUCKpUMIHAIIT B YKpaiHi): 3aKkoH

VYkpainu Ne 5207 Big 06.09.2022. URL: http: zakon.rada.gov.ua
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PE®OPMYBAHHS OPT'AHIB BUKOHABYOI BJIAJIU B YKPATHI 3A 1151
3ABE3IIEYEHHS ITPAB JIIOIMHHU

BignoBimno no crt. 6 Koucruryuii YkpaiHu, AepkaBHa Biajga B YKpaiHi
31MCHIOETHCS HA 3acajiax il MOJLTy Ha 3aKOHO/AaBYy, BUKOHABYY Ta CyJI0BY. B cuctemi
OpraHiB JIep>KaBHOI Bl OCOOJMBAa POJIb HAJEKUTh OpraHaM BHKOHABUOI BIIAJH,
OCKIJTBKM CaM€ BOHHM 3/IMCHIOIOTh BHUKOHABUO-PO3MOPSAIYY Ta OpraHizaliiHy
JISUTBHICTh, TOOTO OPTaHi30BYIOTh PeaJIbHE BUKOHAHHS, BTIJICHHS B )KUTTS 3aKOHIB.

Opranu BUKOHABYOi BJIaJM € YaCTUHOIO JE€P>KABHOTO arapary, ska Mae BJIacHY
CTPYKTYpPY Ta IITAT CIYXOOBI[IB 1 B paMKaX CBO€i KOMIETEHIIi 3/IICHIOE M1/13aKOHHE
aJIMIHICTPATUBHO-TIPABOBE PETYIIOBAHHS B cepi CYyCIIBHUX BiTHOCHH.

Jlo OCHOBHHX IIiJIcH BHUKOHABYOl BJIAAW HAJIEXKaTh: 3a0e3MCUCHHS OC3ICKU
TPOMaJIsiH, CYCHIbCTBA, JEP>KaBH, CTBOPEHHS YMOB, IO CIPHUSIOTH OIaromnoiyddro
rpOMaJisiH, CyCHIJIbCTBA, JEP’KaBH; CTBOPEHHS YMOB [JIsl peanizallii rpomMaasHamu 1
OpraHizalisiMd iXHIX TpaB 1 CBOOOJ, MJis BUIBHOTO MOJITUYHOTO, €KOHOMIYHOTO,
COLIIAJIFHOTO Ta AYXOBHOT'O )KHUTTA CycNiIbCTBA [1].

®daxTaHO pehopMa CHCTEMHU OPTaHiB BUKOHABYOI Bl PO3MOYaIacs 8 rpyaHs
2004 poky - 13 npuitHaTTs Kouctutyuiitnum Cyaom VYkpainu Pimenns mozno
BianoBimHocTi Konctutymii Ykpainm (koHctutymiiiHOCTi) 3akoHy Ykpainu "IIpo
BHeceHHs 3MiH 10 Konctutyuii Ykpainu" Big N2222-IV (cmpaBa npo noaep>KaHHs
npoueaypu BHeceHHs 3MiH 10 Koncturymii Ykpainu) Big 30 Bepecus 2010 p. N20.
[um 3axoHOM Oyno mepeadadyeHo 3MiHy KOHCTUTYLIHHOI MOJIesl opraHi3amii CucTeMu

BHUKOHABYOI1 BJIaaMH.
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HactynHum KpokoM, M0 OTpuMaB OQGOpPMIIEHHS Y BUIJISAAI HOPMATHUBHO-
MPaBOBOTO aKkTa, cTayo BumaHHs [IpesuaenTom Ykpaiam Ykasy Big 9 rpymas 2010 p.
N1085 "IIpo onTuMizallito CUCTEMH LIEHTPAIbHUX OpraHiB BUKOHABYOi BIAJH", SIKUM
3amicTh 112 1EeHTpadbHUX OpPraHiB BHKOHABYOi Biaau Oyyo yTtBopeHo 72 (16
MIHICTEPCTB Ta 56 1HIIKX EHTPAIbHUX OPraHiB BUKOHABYOI BIIAJIN).

Ham pedopmyBanns npoaosxuiiocs y 2014 pori. Konneniiis aaMinicTpaTUBHOT
pedopmu B YKpaiHi 3alpornoHyBajia 3aKpillUTH HAa 3aKOHOJ/IaBUOMY PIBHI BU3HAUEHHS
MOHATh, (PYHKI[IOHAJIBHOTO MPU3HAYEHHS Ta 3arajbHUX CYOOpJMHAIINHUX 3B’SI3KIB
[EHTPaAJIbHUX OPTaHiB BUKOHABYOI BJIA]IH.

3 2015 mo 2020 pp. pepopMyBaHHS BUKOHABUOiI BJIaJid 3A1HCHIOBAJIOCHYXKE Y
paMKax aAMiHICTpaTUBHOI pedopMHU, METOK sKOi Oyno (QopMyBaHHS CHUCTEMHU
JIEp>)KaBHOTO YIPABIIHHS, a TaKOX MISUIBHICTH, MOB’s3aHa 3 00poOKO MOTped 1
3anuTiB Jroaei. Lle Mano cnpusTH NEepeTBOPEHHIO CUCTEMHU IEHTPAJIBHUX OpraHiB
BUKOHABYOI BJIaJM Ha KEPOBAaHUN MEXaHI3M 13 YITKUM PO3IOALIIOM MOBHOBAXEHb Ta
BIIMOBIATLHOCTI, ONTHMI30BaHUN 3a 3MICTOM 1 MEPETIKOM JAep:KaBHUX (PYHKIIIH,
KUIBKICTIO JIEPKABHUX CIYKOOBIIB 1 30pIEHTOBAHWI Ha 3aJ0BOJICHHS MOTPEO
CyCHIJIbCTBA.

VY 2017 poui posnouanacs pedopma JIeCSITH MUIOTHUX MIHICTEPCTB MEPIIOL
xBuJIl. Metoro gaHoi pedopmu OyJi0 MEPETBOPEHHSI MIHICTEPCTB Ha BUCOKOPO3BUHEHI
aHATITUYHI HEHTPH 3 GOPMYBaAHHS MOJITHKUA. YK€ BOCEHH PO3MOYATUCS KOHKYPCH Ha
nocaau (¢axiBUiB 13 MUTaHb pe@opM, K1 BiIOYBaIMCS 32 OHOBJIEHOK KOHKYPCHOIO
MIPOLIETYPOIO.

Y MONITUYHO-KOHIICHTPOBAHOMY BUTJISAAI 3HAYCHHS BUKOHABYOI BIIATU ISt
MOJIepHI3alli YKpaiHCbKOi JepxaBHOCTI Oyno BupaxeHo y Crpaterii cranoro
po3BUTKY «YkpaiHa — 2020», cepeTHbOCTPOKOBOMY IUJIaHI MPIOPUTETHUX Ail Ypsay
1o 2020 poky, SKMMM peami3alilo 3a3HauyeHol pedopMu BU3HAHO 3aMOPYKOIO
YCHIITHOTO MPOBEJEHHS CTPYKTYpPHUX pedopM y BCiX cdepax CyCHIbHOTO KUTTA [2,
ct.20].

OpHuM 3 OCTaHHIX JOKYMEHTIB 3 MUTAaHHS pedopMyBaHHS OpraHiB BUKOHABYOI

Bnaau € Ctpareris pedopMyBaHHS AepKaBHOTO ynpaBiiHHsA Ykpainu Ha 2022— 2025
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poKH, cxBasieHa po3nopsipkeHHsM Kabinery MinictpiB Ykpainu Big 21 munns 2021 p.
Ne 831-p. AHaii3 MoJOXKEHb IHOTO JOKYMEHTY € BaKJIMBUM HAYKOBHM 3aBJAaHHAM,
pPO3B’sI3aHHSL SIKOTO CIPHUITHME TMOAANBIIOMY YIAOCKOHAJICHHIO (DYHKI[IOHYBaHHS
oprasiB my0J1iyHO1 Biaau B Ykpaini [3, cT. 115].

HasiBHa B VYkpaiHi MoOjelb BHUKOHABYOi BIAJAM € CKJIAJHUM CYIEpPEUIUBUM
SBUIIEM 13 OaraTbMa OIOpPOKpaTHYHUMHU JAedopmMallissMH, HeaomKaMu. BiamoBigHo 10
BHMOT, SIK1 IIOCTaBJICHI epe]; YKpaiHow y npoiieci ii Bectymy q0 €C, HallBaXIUBIIITUM
3aBAAHHSAM aJMIHICTPATUBHOI pedopMH € BIOCKOHAJEHHS IHCTUTYLIMHOI Ta
aJMIHICTPAaTUBHOT ~CIIPOMOKHOCTI ~ YKpaiHW, peopraHizailisi CHUCTEMH OpraHiB
BUKOHABYO1 Biaau [4].

[IpoTsirom ocTaHHIX POKIB B YKpaiHI CHCTEMATHYHO B1AOYBAa€TbCA OHOBIICHHS
[0JI0 KOMIIETEHIIi Ta MOBHOBaXXEHb MIHICTEPCTB, a TAaKOX I1HIIMX [EHTPAIbHUX
OpraHiB BUKOHABYOi BJIaJIU, CTPYKTYpU LUX opraHiB. [IpoTte, BiANOBIIHO A0 NMPAKTUKU
Ta MDKHApOJHOTO JOCBIAY, HaMOUIBIINN CIEKTp MpoOJieM BHHUKAE caMe CTOCOBHO
po3noainy chep MISIBHOCTI MDK IEHTpPaJIbHUMHU OpraHaMu BUKOHABYOI BIIagud Ta
OpraHaMu MiCII€BOTOCaMOBPSITyBaHHSI,

OTxe, BHUKOHaBYa BiIaJa YKpaiHU SBISIETbCS 1HCTPYMEHTOM 3axXHUCTy 1
3a0e3MeueHHs] iHTEpeciB CycHiibcTBA. 1i  (yHKLIi TOB’SA3aHi 3 INPaKTUYHOIO
peanizali€lo 3aKOHIB, /I YOro BUKOPHUCTOBYETHCS II€BHA 4YacTHHA JIepPKaBHO-
BJIQJIHUX MOBHOBa)XKeHb. Ha ChOTOAHIMIHIA [€Hb, NEpe] Cy4acHOK YKPaiHCHKOIO
JepKaBOIO TIOcTae 0OaraTo akTyallbHUX TEM, 30KpeMa peamizallis Ta TpOJOBKEHHS
pedopMyBaHHS BUKOHABUOI BJIAJIM Ta ii OpraHiB 3311 MAaKCUMAaJILHOTO 3a0e3MeueHHs
npaB JIIOJIMHU, 10, B pe3yibTaTi, nependadyaTUMe MpO30pICTh, BIAKPUTICTH Ta
noOyI0By TPOMaJITHCHKOTO CYCIiIbCTBA.

Cnucox BUKOPUCTAHMX JKepeJI:

1. Koncturyniss VYkpainu: IlpuitHata Ha m’sTiid cecii BepxoBHoi Panu
VYkpainu 28 uepBus. 1996 poxy. Kuis: IOpinkom, 1996.

2. XKypasenp 4. B. AJMIHICTpaTUBHO-TIpaBOBE  3a0e3meueHHs

JeleHTpaizaiii opraHiB BUKOHaBYOI Biaau B YkpaiHi: Jluc. Ha 3700yTTS CTYIEHS
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IHueosap 1. B.,

Kanouoam iopuouyHUX HayK, CMmapuiutl UK1aoay
Kagheopu npasa ma nyoiuHO020 YNPAGIiHHI
Kumomupcokoeo oeporcagnozo yrigepcumemy
imeni Ieana Opanka

MEPCIHEKTHUBHU I PO3BUTOK CYYACHOI CYJIOBOI BJIAJIU B YMOBAX
BOCHHOI'O CTAHY B YKPAIHI

HepxaBHa Biaga B YKpaiHi 3IIHCHIOETbCS Ha 3acajax ii MOJAUTy Ha
3aKOHOJIaBUy, BUKOHABUY Ta Cy/noBy. OpraHu 3aKOHOJIaBUOi BJIaJId, BUKOHABYOI Ta
CyJIOBO1 BJaJM 3AIMCHIOIOTH CBOi IMOBHOBa)KEHHS y BCTAHOBJIICHMX KOHCTHUTYIIIEIO
VYkpainu Mexxax BIAMOBIIHO A0 3aKoHIB Ykpainu cT. 6 Koncrurymii Ykpaiam [1].
Opranu CcynoBOi BiaaM 3IMCHIOIOTH CBOI MOBHOBKEHHS Yy MEXKaX, BCTAHOBJICHHX
KoHncturymiero Ykpainu Ta BiITOBITHUX 3aKOHIB YKpaiHU.

Baxnuso nigkpecnutu, mo cr. 32 KoHcrutyiii YkpaiHu 3a3Hayae, KOKHOMY
ITPOMAJTHUHY YKpaiHM TapaHTYEThCS CYAOBHM 3aXHCT TpaBa CIPOCTOBYBATHU
HEJIOCTOBIpHY 1HOpMaIlI0 Mpo cebe 1 4ieHIB CBOEI CiM’1 Ta TpaBa BUMaratu
BUJIyYEeHHS Oy/ib-sIKOi 1H(OpMaIlii, a TAKOXK MPaBO Ha BIIIIKOAYBAaHHS MaTepiaibHOI 1
MOpajbHOI IIKOAW, 3aBAaHOi 30upaHHSIM, 30€piraHHsM, BUKOPHUCTAaHHAM Ta

MOIIMPEHHSIM TaKOi HEOCTOBIpHOT iHPopMartii [1].
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Cr. 37 Konctutymii Ykpainu nepeadadae, He JOCYKAEThCS CTBOPEHHS 1 TiSIbHICTD
OpraHizalifHuX CTPYKTYPHHUX TMOJITUYHHUX MApTid B OpraHax BUKOHABYOI Ta CyIOBOI
BJIa/IM 1 BUKOHABYMX OpPraHax MICIIEBOTO CaMOBPSTyBaHHS, BIICbKOBUX (hOpMYyBaHb a
TaKOXX Ha JIEpKABHUX MIANPUEMCTBAX, Y HaBUAJBHUX 3aKJIaJaxX Ta 1HIIUX JEp KaBHUX
YCTaHOB 1 OpraHizaifisx. 3adopoHa MisUTBHOCTI 00’€IHAHb TPOMANSH 3IIHMCHIOETHCS
JUIIE Y CyJI0BOMY MOPSAAKY[1].

Kosxen rpoMansHuH YKpaiHM Mae MpaBO 3BEPTATUCS 32 3aXUCTOM CBOIX MpaB i
cB0O0O/ 10 MIXKHApOJHUX CYJIOBUX YCTAHOB YH JI0 BIJMOBIJIHUX CYJOBHX OpraHi3alliii
YJIEHOM a00 YYaCHUKOM SIKUX € YKpaiHa.

Cynoyctpiii, CyIOUMHCTBO, CTaryc CyZAJiB, 3acaJu CyAOBOi  EKCIIEpTH3H,
oprasizamisi 1 JIISUIbHICTh NPOKYpaTypH, OPTaHiB Ai3HAHHA 1 CHIIACTBA, HOTaplaTy,
OpraHiB 1  yCTaHOB  BUKOHAaHHA  I[IOKapaHb, OCHOBM  Oprasizamii  Ta
TISUTBHOCT] aIBOKATypU BU3HAUAETHCS BUKITIOYHO 3aKOHaMU Y KpaiHH.

CynoBi pillIEHHSI YXBAJIIOIOTHCS CyJlaMU IMEHEM YKpaiHu 1 € 000B’SI3KOBUMHU JI0
BUKOHAHHS Ha BC1i Teputopii Ykpainu. Cyau MOXyTh IpHUMaTH:

Bupok;
IIoctanoBu;
Pimenns;
VxBanu.

B ymoBax BO€HHOro cTaHy, y SKHUX >KMBYTh YKpaiHIli, 3HAQYHOIO MIPOIO
BIUIMBAIOTh Ha BC1 MPABOBITHOCUHU Ta IHCTUTYIIIT B KpaiHi.

VY mepiog BOEHHOTO cTaHy, BiamoBimHo m0 ctatTi 10 3akony Ykpainu “IIpo
MPaBOBHI PpPEXUM BOEHHOTO CTaHy , TIOBHOBAXEHHS CYIIB HE MOXYThb OyTH
NPUIMHEH], a YacTUHA Jpyra cTarri 26 3a3HadyeHoro 3akoHy IMepeadadae, IIo
CKOPOYEHHS YU NMPUCKOPEHHS Oyab-sKUX (HOPM CyIO0UYMHCTBA 3a00poHsEThHCs [2]. Aue,
pa3oM 3 TUM, CyJ0Ba TUJIKa BJIAJM TaKOXX 3a3Haja BIUIMBY BIMHU Ta ii HACHIIKIB, IO

BHECJIa CBO1L KOPCKTHUBH B ITPOLCCHU SHiﬁCHeHHH CYAOYHUHCTBA.


https://uk.wikipedia.org/wiki/%D0%A1%D1%83%D0%B4%D0%BE%D0%B2%D0%B0_%D0%B5%D0%BA%D1%81%D0%BF%D0%B5%D1%80%D1%82%D0%B8%D0%B7%D0%B0
https://uk.wikipedia.org/wiki/%D0%9F%D1%80%D0%BE%D0%BA%D1%83%D1%80%D0%B0%D1%82%D1%83%D1%80%D0%B0
https://uk.wikipedia.org/wiki/%D0%94%D1%96%D0%B7%D0%BD%D0%B0%D0%BD%D0%BD%D1%8F
https://uk.wikipedia.org/wiki/%D0%90%D0%B4%D0%B2%D0%BE%D0%BA%D0%B0%D1%82%D1%83%D1%80%D0%B0

215

3HayHAa YacTMHA CYAIB YKpaiHM CTaHOM Ha CbOTOJIHI TMPU3YIUHUIU CBOIO
TiSUTBHICTH Yepe3 aKTUBHI OOMOBI i Ta THMYACOBY OKYIaIito. Y TOH K€ 9ac Cyad Ha
TEPUTOPISIX, 3BUTbHEHUX 3-T11] OKYTIallli, HTOYNHAIOTh BIJHOBIIOBATH CBOIO POOOTY.

VY 3B'SI3Ky 3 MOBHOMACIITaOHUM BTOPTHEHHSIM p¢ HaA TEpUTOpil0 YKpaiHw,
BEJICHHSM aKTUBHUX OOWOBHUX /i Ta TUMYACOBY OKYIIAIIIF0 OKPEMHUX TEPUTOPIN, HU3KA
cyniB B JloHenpkiii, 3amopizbkii, Jlyrancekii, MuxkonaiBcbkid, CyMCBKIH,
UYepHiriBebKi, XapkiBCcbKid Ta XEpCOHCBHKIM 00JIaCTIX TPU3YNHHWIN  CBOIO
JUSIIbHICTh. BHACIIIOK 4OTO BIANOBIAHUMU po3nopsipkeHHssMu ['ooBu BepxoBHOTro
Cyny «IIpo 3MiHy TepUTOpiaJIbHOI MiJACYJHOCTI CYAOBHX CIPaB B YMOBaX BOEHHOTO
CTaHy», BpPAaXOBYIOUM HEMOKJMBICTb CyJaMH 3A1ICHIOBAaTH MPaBOCYAAs IiJ Yac
BOEHHOTO CTaHy, TEPUTOPIaTbHY MACYIHICTh CYJOBHUX CIIPaB, IO PO3TIISIIAIUCH B IIAX
cynax, 0yJIo 3MiHEHO.

Peanizanist Takux noBHoBaxkeHb ['osioBoro BepxoBHoro Cyay crajia MOXKIIMBa
3aBASKA MPUAHATUMH Ha TIOYATKy Oepe3Hs 3aKOHOJABYMMH 3MIHAMHU JO YaCTUHHU
ceomoi cratti 147 3akony Ykpainu "[Ipo cymoyctpiit 1 craryc cynmiB" [3]. Jlana
CTaTTs B peAaklii YMHHIA CTAaHOM Ha ChOTOJIHI Nependayae, Mo y pa3l HEMOKIMBOCTI
3MIMCHEHHS TPABOCYAN CyIOM 3 OO'€KTHBHUX MPUYUH I Yac BOEHHOTO abo
HaJI3BUYalHOTO CTaHy, y 3B'A3KY 31 CTUXIMHUM JIUXOM, BINCbKOBUMH JisIMHU, 3aX0/1aMHU
010 0OpOTHOU 3 TEPOPHU3MOM a00 IHIIMMHU HaJI3BUYAHHUMHU OOCTaBUHAMH MOXKE
OyTH 3MIHEHO TEpPUTOPIAJIbHY MiJICYAHICTh CYJOBHX CIpaB, IO PO3TISAAIOTHCS B
TaKOMY CY/ii, 3a pimeHHsM Bumoi paau mpaBocymais, M0 YXBATIOETHCS 3a TOIaHHIM
l'omoBu BepxoBuoro Cynmy, nuisixom i mepenadi g0 Cyay, SKUA HaHOUIbIn
TEPUTOPIATLHO HAOIMKEHUN 70 CYIy, SKUWA HE MOXE 3MIHCHIOBATH MPABOCYs, a00
IHIIIOTO BHW3HAYEHOTO Cyay. Y pas3i HEMOXIWBOCTI 3MIWCHEHHS Bwumorm pamoro
MPaBOCY/IJIsl TAKOTO TTOBHOBAKEHHSI BOHO 31HMCHIOETHCS 32 PO3MOPSKEHHSIM [ 0510BU
BepxoBnoro Cyny. BiamoBimHe pilleHHS € TaKOoXX TMIJACTaBOIO [JIs Mepeaadl ycix
copaB, sKI TnepeOyBajiu Ha po3IIsiAl CyAy, TEpUTOpialibHA MIJICYAHICTh SIKOTO
3MIHIOETBCS[3].

OTxe, MOXHA TIIKPECIUTH, 10 YaCTUHA MOBHOBAYKEHb HEIPAITIOI0Y0i Hapasi

Bumoi panu npaBocyaas nepenano I'onoBi BepxoBnoro Cyay. 3apas ke cyau, siki
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3HAXOASATHCSA Ha JIEOKYNOBAaHUX TEPUTOPIAX, MOCTYNOBO MOYMHAIOTH BIJHOBJIIOBATU
CBOIO POOOTY X04a e AYXK€E CKIATHO.
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3aXMCTy MpaB Jtoaunu [3, ¢. 239].
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B €Bpori cToCOBHO HOTro 3HaUYEHHS SK €JIeMEHTa BEPXOBEHCTBA IMpaBa CKJIABCS
KOHCEHCYC, BTUIeHHMHA y uucieHHid mpaktuii €CILUI [7, c. 166] Haitbinemn moBHO
3HAaYEHHS IILOTO MPHUHIIMITY SIK TapaHTIi 3a0€e3MeUeHHs MpaB JIIOJAUHU BUKIAZACHO y § 61
pimennss €CIUI Big 28 xoBTHs 1999 poky y cnpai «bpymapecky npotu PymyHiin
(3asBa Ne 28342/95) [1], §§ 61 ta 63 pimenns Big 12 ciuas 2006 poky y cmpasi
«Keras ta iHmn nporu bonrapii» (3asBu Ne 47797/99 Tta 68698/01) [4] Ta Hu3mi
iHmmMX. Po3BuBaouM npakTUKy, BUKIAJEHY Y PIIICHHSX y cripaBax bpymapecky mpotu
Pymynii» ta «Keras Ta inmi npotu bosrapii», €CIUI y cnpasi «Eceprac mportu
JlutBu» (3asBa Ne 50208/06) y §§ 20-25 pimenns Big 31 TpaBHs 2012 poky
Bi/I3HAYMUB, 1110 NIPaBO Ha CIIpaBeJIMBUI cynoBuil po3risia 3a § 1 crarti 6 Konsenii
PO 3axXUCT MpaB JIIOJAWUHH 1 OCHOBONOJOXXHHUX CBOOOJ, PO3TIyMaudeHe y CBITII
MPUHIIMIIIB BEPXOBEHCTBA IIpaBa Ta MPaBOBOI BU3HAUYEHOCTI, OXOILUIIOE TAKOXK BUMOTY,
0 y BUMAAKY, KOJIM CyId OCTATOYHO BUPIIIMIU TEBHE MUTAHHS, iX PIIICHHS HE
NoBHHHE OyTH mocTaBiieHe mix nutanHs. [Ipunmnumn res judicata Bumarae, abu skoaHa
13 CTOpIH HE Maja MOXIJIUBOCTI JIOCATTH TEPErisiAy OCTATOYHOTO 1 0OOB’SI3KOBOTO
CYJIOBOTO PIIICHHS JIUIIE 3 METOI OAEP>KaHHA MOXJIMBOCTI MEPErsiy 1 TOBTOPHOTO
BupimeHHs1 crpaBu. Cyj 3BepHYB yBary Ha Te, IO B YCIX MPAaBOBUX CHCTEMax s
npuHIMITy res judicata crocoBHO pillleHb CY/iB Ma€ TeBHI oOMekeHHs. [Ipu 1iboMy
Cyn Bkaszas, 110 CUTYyaIlisl, KOJIU MeBHI (DaKTH, K1 BiKe OyJId BCTAHOBJICHI OCTATOYHUM
pIIIICHHSIM B OJIHIM CIIpaBi, HaJajl MEePErsiIaloThCsl CylaMH y HOBIHM CIIpaBi MiX TUMHU
K CTOpOHAMHU, € TOI1I0HOIO JI0 Ti€T, KOJIM MICJsl HOBTOPHOTO MOPYIIEHHS MPOBaI>KEHHS
000B’sI3KOBE 1 Take, 10 MIJJIsIrae MPUMYCOBOMY BHUKOHAHHIO, PIIICHHS BUSBISETHCS
aHyJIbOBAaHUM B IUIOMY. SIK HAcCHiOK, Taka CHUTyallli MOXE€ TaKOXX CTaHOBUTH
MOPYILICHHS PUHIIUAITY MTPABOBOI BU3HAYEHOCTI 3 mopymieHHsM § 1 ctatti 6 KonBeniii
[2]. 3 uX Te3 MOXHA BHOKPEMHUTH eleMeHTH, siki 3a mpaktukoro €CILJI, mokpuae
npuniun res judicata. Sk 6aunMo, BiH OXOIUIIOE BHYTPIIIHIN Ta 30BHIIIHINA e(heKkTh
OCTAaTOYHOCTi, TOOTO HEMPUIYCTUMICTh OE€3MiJACTaBHOIO BTPYyYaHHS B OCTaTOYHE
pIIICHHS B MEaX TOTO MPOIIECY, B IKOMY HOTr0o OyJI0 yXBaleHO, HAIIPUKIIA]] BHACHIIOK
HEBUIIPABJIAHUX EKCTPAOPJIMHAPHUX TNeperisAiB ado Oe3MiICTABHUX TOHOBJIEHb

JIOCTyIy 10 OPJAMHAPHUX MEXaHI3MIB TEperisaay, 30KpeMa amessilli, a TaKoxX
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HEMPUIYCTUMICTh NEPETIISAY pe3yabTaTy BUPILICHHS CIIPaBU B 1HIIOMY MPOBA/XKEHHI.
[IpuHIMI TakoX, SK BUAHO, OXOIUIIOE TMPEIOJUIII0, TOOTO HE OOMEXY€EThCS JIUIIE
OCTAaTOYHICTIO BUPIIIEHHS TEBHOI CYNEpeukdh B IJIOMY, a W TOPKAETHCS
MPEKIIO3UBHOTO 3HAYEHHSI BCTAHOBJICHHS IEBHUX 00CTAaBHUH Y CYJIOBOMY MPOIIECI.

[MpoananizyBaBmm npaktuky €CIIJI crocoBHo mnpunHnmumy res judicata,
€. KonsoB BUOKpEMHUB CKJIaJIOBI YaCTUHU I[LOTO TMPHUHIHUIY CaM€ B KOHTEKCTI III€l
NPaKTUKW: a) HAsSBHICTh ICTOTHHMX IIJICTaB JJIs MEPETJsily CYIO0BOTO PIIICHHS, SKE
HaOpaJio 3aKOHHOI CWIM; O) HasBHICTb OOMEXEHOr0 KOJIa MIJACTaB JJsi NEeperisiay
CYJIOBUX pIIlIEHb 3a 1HIIIATHBOIO MOCAIOBUX OCIO JepaBH, sIKi HE OyJU ydyaCHUKaMHU
CIpaBH; B) IOTPUMAHHS TOPSAIKY OCKap>KEHHS CYAOBHUX pillleHb; T) 3abopoHa
0€3I11ICTABHOIO TTOHOBJICHHS CTPOKIB amesIifHOrO OCKap>KEeHHs; 1) 3a00poHa
OCKap>KEHHS CYJOBUX pIIIEHb 3 METOK HOBOI'O pO3IJIAAY CIpaBU (3aMacKOBaHE
OCKap >KEHHsI); €) 3a0opoHa IMojayl TOTOKHMUX II030BIB; €) JOTPUMAaHHS MPaBUII
nperoaulii [6, ¢. 67]. 3 TakuM IMUPOKUM TIIyMadeHHSIM 00csTy MpuHIMIY res judicata
y npaktuii €CIIJT B nytoMy MOXKHa MOTOJUTUCH, PU 1IbOMY BiJ3HAYMBIIHU, 1110 BIH
Xoya W 3advinae BaxJIMBI JUIsi 0COOM MpoliecyalbHl MpaBa, caM CTAaHOBUTH CKOpIIIE
MexaH13M a00 HEOOXiHY CKJIaJIOBy MeXaHI3My 3a0e3nedeHHs mpaBa OUTbIT BUCOKOTO
MOPSIKY, a caMe KOHBEHIIIHHOTO MpaBa Ha CIPABEUIMBHIA CY/I, K€, CBOEIO UYEPTOI0, €
MPOIIECYaTHHOIO TAPAHTIEIO 1HIINX KOHBEHIIIMHUX TIPaB.

T. Ilysina BimHocuTh mpuHIMO res judicata mo eneMeHTiB mpaBa Ha
CIpaBEIUIMBUI Cyl, sIKIi CTaHOBJATH TPYMy 3arajlbHUX MPOIECyaTbHUX TapaHTii
BEpXOBEHCTBA Ipara [9, c. 376].

Omxe, npuHnui res judicata, cam He BTIIFOIOYM KOHKPETHE IPaBoO, IepeadaucHe
KonBeHI1i€ero mpo 3axucT MOpaB JIOAUHU 1 OCHOBOIIOJIOKHMX CBOOOJI, CTAaHOBUTH
HEOOXITHY CKJIAJOBYy MeEXaHi3My 3a0e3leueHHs KOHBEHIIMHOTO TpaBa Ha
COpaBeVIUBUI  CyJ, IO € YaCTHHOK TMpPOIECyaJbHUX TapaHTId 1CHYBaHHS
BEPXOBEHCTBA TMpaBa SK METANPHUHIIMIY 1 CEpPEIOBUINA, y SKOMY MOXYTh OYyTH

peanizoBaHi mpaBa i CBOOOIU JIFOAWHH.
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JIIAJIOT TA MEJIALIS IK HEIOPUCJIUKIIMHA ®OPMA
3AXUCTY

3a3Bruail 3aXUCT MOPYIICHUX TMPaB 1 3aKOHHUX 1HTEPECIB, BUPIIICHHS TPABOBUX
KOH(DJIIKTIB TOB’SI3yl0Th 13 mpaBocyqasMm. HeszanexHe, JieBe Ta mpo3ope
(GyHKIIOHYBaHHA CHUCTEMH TPABOCYAJAS € OCHOBOIO  peamizaili NpUHIIHITY
BEPXOBEHCTBA MpaBa 3akpimieHoro y crarti 8 KoHctutyiii YkpaiHu W BaKJIMBUM
€JIEMEHTOM 3aXHCTy Ta 3a0e3MeYeHHs] OCHOBHUX IpaB 1 cBoOO I mroanHau. [lopsa 3 Tum
IOpUCIUKINIHA (opMa 3axXMCTy HE 3aBXKAW BIJMOBIA€ OYIKYBAaHHSM CTOpIH, HE
3aBXIM HEOOXiJHA Ta JOUIIbHA Yy THUX CHOpax, 10 BUHUKAIOTh y cdepl HUBLIHHO-
MpaBOBUX BIMHOCKH. Uepe3 MepeBaHTaKEHICTh CY0BOI CHCTEMH, TPHUBAIICTh Ta
CKJIQJHICTh CYJIOBOTO MPOIIECY 3arajoM SK B YKpaiHi, Tak 1 3aKOpPJAOHOM, Jaenaii
YacTille 3aCTOCOBYETHCS MOHATTS HEIOPUCAUKLIIMHUX (POPM 3aXUCTY IMpaB.

Meniaists — € OAHMM 13 HalOUIBII TOIIMPEHHUX Yy CBITI CHOCOOIB
aIIbTEPHATUBHOTO BUPIMIECHHS MPABOBHUX CIOPIB, IO Mepeadavyac ydacTh He3aaeKHOI
ocobu — wmeniaropa. LMBiIBHI TPaBOBIJHOCHMHHM € HaWOLIbII CHPUATIMBUMH IS
3aCTOCYBAaHHS MPOLEAYPH MOCEPETHUIITBA B CHITy CBOET AUCTIO3UTUBHOCTI.

Meniamiss B 1MBUIBHOMY Tipolieci YKpaiHH sBJsi€ CcO00I0 MpPOLEaypy

M03aCyJJOBOTO BHUPIIIEHHS LMBUIbHO-TIPABOBUX KOHQIIIKTIB, IO CHpPSAMOBaHa Ha
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CaMOCTIfHE JOCSTHEHHsSI CTOPOHAMHU pIlIEHb IIOJ0 I03aCyJOBOTO BPEryJIIOBaHHS
KOH(IIKTY 3a AOTPUMAaHHS BUMOT LMBUIBHOTO 3aKOHOJABCTBAa. BoHa OymyeThcs Ha
3acajax  JOOpOBUIBHOT ~ y4yacTi, CaMOBHM3HAU€HHS Ta  PIBHOCTI  CTOPIH,
KOH(]1AEHIIIMHOCTI 1HPOpMAaIlii, HE3aJIeKHOCTI Ta HEYIEePEKEHOCTI Meiaropa. TooTo
cam MpolIieC MOJSIrae y TOMY, 110 MEIIaTOp BUCTYIA€ MOCEPEIHUKOM MK CTOPOHAMU
Ta JOKJIaJa€ BCIX 3yCHJIb a0U MO3MIIli, moOaKaHHS, IHTEPECH Ta TOTpeOU CTOPiH OyIIH
MOYYTI, IPaBUIBLHO TPAKTOBAHI Ta B PE3yJIbTaTi BUPOOJICHE B3aEMOIIPUUHITE PIIICHHS
— BUXI1J 13 KOH(IJIIKTHOI cCUTYallli, SK1il Bi1amToBye cTopiH [1, c. 39].

JlocniKeHHsT MIDKHAPOJIHOT MPaBHUYOI MPAKTUKU JO3BOJISIE JIIUTU BHCHOBKY
PO MPOTrPECUBHICTh T4 €PEKTUBHICTh IHCTUTYTY MeAialli BIAHOCHO IHIIWX HAasBHHUX
HEIOPUCAUKIINHUX (OpM 1 MpO HEOOXIAHICTH HOro 3aKOHOAABUOTO 3aKPIMJICHHS B
VYkpaini. Cenc mMeniailii moJyisirae y Biixo/i BiJi KOH(QIIKTY, BUBEJICHHs CyCHUIbCTBA Ha
SKICHO HOBHUM pIBEHb CHIBIOpAIll Ta JIEMOKpaTU3MYy, 30Kpema, (pOpMyBaHHS 3acaj
MPaBOBOI JiepkKaBu Ta €hEKTUBHOCTI TPOMAITHCHKOTO CYCIUIbCTBA [2, C. 6].

€Bponeiicbkka KOHBEHIIiSl MPO 3aXUCT MpaB JIOAUHU Ta, 30Kpema, CT. 6
KoHBeHi1ii, 1110 3aXyIIa€e IpaBo Ha COPABEAJIMBUIA CYJOBUH po3risi. s miaTpuMKy i
y3roJKeHHS 3aBlaHb JlepkaB-YuacHUIlb y I[bOMY BIJIHOLIEHHI Ta Ha JOJATOK O
3azHayeHoi Konsenuii 3 1970-x pokiB Komiter miHictpiB Panu €Bponu mnpuiiHsas
KUIbKa PEKOMEHAIliH, 1110 BU3HAYAIOTh 3arajibH1 MPUHIUIH (PYHKI[IOHYBaHHS CUCTEMH
MPaBOCY/IISl Ta MPOMOHYIOTh ypsAJlaM PO3POOUTH BIAMOBIIHE 3aKOHOJIABCTBO, a TAKOXK
MpUIAMAIOTh 1HII 3aXOAM, CIPSMOBaHI Ha MIATPUMKY, PO3BUTOK 1 3MIIHEHHS TaKHX
npuHIUIiB. Peamizamis HEIOpUCAUKINIAHUX (OPM BpETYIIOBaHHS CIIOPIB € OJHIEIO 3
[UJIeH NPUUHIATUX pekoMeHalii [3, c. 50].

Pexomenpanisi Rec (2002) 10 Komitery MiHICTpIB Jep)kaBaM-ujieHaM IIpo
Meialliio B IMBUIBHOMY mporieci Bix 18 BepecHst 2002 poky crania OJHHM 3 TEPIINX
JIOKYMEHTIB MOJIOHOTO pOAY, IO BU3HAIOTh BAXJIMBICTh MEiallii sl €BPONEHChKUX
cnubHOT. J[0 TOro K BOHM JOCI aKTyaJlbHI ¥ TOMy, IIO CTUMYJIOIOTH JlepkaB-
VY4acHULIb BNPOBAIKYBaTH Ta YTBEP/HKYBAaTH MEMAIallil0 B KOHKPETHO HUBLILHOMY
npasi. B Hiil HaroJomyeTbes, MO Meiallis MoKe OyTH HacaMIiepe]l KOPUCHOIO B TOMY

pa3i, KOJNU CYAOBUN PO3IJIAJ MEHIIE MiIXOAUTh CTOpOHAM. 30Kpema, 3 Orjisily Ha
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BUTPATU Ha HHUX, OQIIIMHUN XapakTep CYyJIOYMHCTBA ab0 X KOJM ICHYE moTpeda
HiATPUMYBATH TIaJOT YM KOHTAaKTH MDK CTOpOHaMu. Jlep>kaBW MOBHMHHI PO3TIISIHYTH
MOKJIMBICTh OpraHi3allii Ta TapaHTyBaHHS YacTKOBO a0O TMOBHICTIO O€30TUIaTHOI
Mesiaiii abo HaJaHHsS MPaBOBOI MIATPUMKH JUIS Mefiallii, 30KpemMa, KOJU IHTePEeCH
OJTHI€T 31 CTOPiH MOTPEOYIOTH OCOOIMBOTO 3aXUCTy [4].

B Vkpaini memianis JAoHeJaBHAa HE Majla 3aKOHOJABYOrO 3aKPITUICHHS Ta HE
HaOyJa MOBCIOAHOTO MOIIMPEHHS, X04Ya ICHYye BOHA HAa HalIUX TepeHax Bxke monan 20
pokiB. Bin 2010 poxy B BepxoBniii Pami Ykpainu Oyno 3apeectpoBano moHazg 10
3aKOHOIPOEKTIB MI0JI0 MeAlaIli, X04a KOJCH 13 HUX He OyB MPUIUHATHI.

3akoH Ykpainu «IIpo memiariro» (nani — 3aKOH) HaJla€ BUBHAUYCHHS OCHOBHUM
TepMiHaM, TaKUM SIK MeJiallisg Ta MeAlaTop, BPEryJibOBYe€ CTaTyC MejaiaTopa Ta
Mpoleypy TMPOBEJACHHS Meiaiii K I103acyJ0BOi MPOUEAYpH BPETYIIOBAHHS
KOH(JIIKTY (Cropy), BUMOTY A0 MIATOTOBKM MeaiaTopa Ta 1HIUI MUTAaHHS, [IOB’s3aHi 3
LI€I0 TPOLIETYPOI0, TaKOX Iepeadadae BHECEHHsI 3MIH JI0 YMHHOTO 3aKOHOIABCTBA
VYkpainu. Xoua, Ha Hally AYMKY, Ma€ €Ki KOJ1311 3 YUHHUM 3aKOHOJABCTBOM Y CT. 2
3akoHy BuU3HaueHO cdepy 3acTtocyBaHHs Memiaimii. Cropu, y SKUX MeJiaiisi He
3aCTOCOBYETHCS, JIMINE 3arajibHO OKPECTeHl: «y cropax (KOH(IIIKTaxX), SIKIIO Taki
cnopu (KOH(IIKTH) BIUIMBAIOTh YU MOXYTh BIUIMHYTH Ha IpaBa 1 3aKOHHI 1HTEpecu
TpeTiX oci0, K1 He OepyTh ydyacTi y MeJiailii, Ta B 1HIIMX BHUMAJKaX, Mepea0adeHnx
3aKoHOM». [IpoTe HUHI Yy 3aKOHO/IAaBCTB1 TaKi BUHATKU HE 3HAWIUIM BU3HAYEHHS. ToMmy
HEOOXITHO MepeAdauynTH HaOUIbIl BaxJMBI cepu, Ae Meialis HEe Moxe OyTu
3aCTOCOBaHa, 1€, CBOEI0 YEProlo, MacTh 3MOTY YHHUKHYTH BIJIBHOTO TJIyMauyeHHS
3a3HayeHoi Hopmu. CraTycy Meaiatopa MNPUCBAYECHUW JPYrUil po3ail  3aKoHY.
BusznaueHo BuMOrM 10 Meiatopa, HOro mpaBa Ta OOOB’SI3KM Ta IMependayeHo
CTBOPEHHsSI peecTpy MemiatopiB. Y cr. 15 3akony, mo mnepeadadae MOPSIOK
MpoIeAypU Meiallii, Mo CyTi BU3HAYAE JIMIIIE i MOYaTOK 1 3aBepiieHHs. /o Toro x BiH
9iTKO HE (POpMyIIO€ Te, sIK TOBUHHI B3a€EMOJIATA yYaCHUKH Memiarlii Ta BiAMOBIIHI
IOPUCAMKIIIITHI OpraHy, siKi BXke 3aJIy4eHi B MpoLeci BUpIlIeHHs cropy [7].

Otxe, IHCTUTYT Memialii B YkpaiHni popMmyeTbesi 4yepe3 00’ €KTUBHY MOTpeOy B

JOMIOMDKHIM N1 TPaBOCYANs CHUCTEMi, SIKa JacTh 3MOTY PO3BAaHTAXHUTU CYAOBY
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cucreMmy, 3a0e3nedyuTu ii edeKTUBHE (DYHKI[IOHYBAHHS, BUPIIIYBaTH HAasBHI CIIOPH Y
MIBUAKUIN, TIOMIDHOBUTpPATHUM, KOHQIACHIIMHMIA Ta  epeKTUBHUH  CIocio.
3akoHOAAaBYE PETYJIIOBAHHS MPOIEIypy MeJialli po3LINPIOE albTEepPHATUBHI (HOPMU
BUPIIICHHS CIOPIB Ta Ja€ 3MOTY CTOPOHAM BPEryJIOBaTH KOH(IIKT Yy M03aCyJ0BOMY
MOPSAIKY, IO CHPHUITHUME BJOCKOHAJICHHIO B YKpaiHi MEXaHI3MIB 3aXHCTy IIpaB
JIOJIMHU Ta TPpOMasHUHA. TaKoX HEOOXIAHO 3a3HAYMTH, IO 1HCTUTYT MPUMUPEHHS
ChOTO/H1 B YKpaiHi HE HACTUIbKHU MOMYJISIPHUN K B THIIMX MPOBIIHUX KpaiHaxX CBITY.
Xoua 1 Mepianis Mae 0e311y nepeBar, 10 IKUX HaJeXaTh: JOCTYIHICTh y OPIBHIHHI 3
CyJIOM, pIIIEHHS, 110 MPUMMAEThCS YYACHUKAMH Ta 3aJI0BOJIbHSIE OOHJIBI CTOPOHH,
€KOHOMIsl PECypcCiB, JOTPUMaHHS MPUHIIUIY CBOOOAM OCOOMCTOCTI, 3 OTJIAIY Ha
NO0OPOBUIBHICTD PIILIEHHS.
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VNPAGNIHHA Ma AOMIHICMPYBAHHSL

Binnuyvkozo oeparcasnoco nedacociunozo
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OILIATA ITPAII SIK IHCTPYMEHT MOTHUBAIIMHOTI' O
MEXAHI3MY HA NIAINPUEMCTBI

OaHuM 13 B@XIMBUX CTPYKTYpPHHX €JIEMEHTIB OpraHizamii AisuIbHOCTI

MIJINPUEMCTBA € oOIulaTa Mpaili, OCKUIbKKA BiJl 1i ONTHUMAJIbHOI CUCTEMHU 3aJICKUTh

KUTTEBUHM PIBEHb MPALIIBHUKIB 1 pe3ylbTaTH rocrojapoBanss. PamionanbHa cucrtema

OIUIaTH Tpalll BIUIMBAE Ha €(EKTUBHICTH MIANPUEMCTBA 1 Ha JOOpPOOYT HaceJICHHS.

PiBenp 3apmiaTé KOKHOTO TMpAIliBHUKA BIUIMBA€ HAa CYKYMHHM J0XiJ HACEJICHHS, IO

cipusie opMyBaHHIO MOMUTY HA TOBapU, pOOOTH 1 mocayru. Binrak 3apo0iTHa 1uiata €

OCHOBHUM JIKEPEJIOM JOXOJIB HaWMaHUX TMPAIIBHUKIB 1 TMIJBUIICHHS iXHBOTO

KUTTEBOTO PIBHS, MEXAHI3MOM MAaTEpiaJIbHOTO CTUMYJIOBAHHS POCTY 1 IMIJBHUILEHHS

MPOJYKTUBHOCTI TMpalli, BOHAa BIUIMBAE Ha MAacHITadWu COI1aJbHO-EKOHOMIYHOTO

PO3BUTKY JIep>KaBH. TOMyY Ma€ BEIHMKE 3HAUCHHS SIK JJI KOHKPETHOTO TMpaIliBHUKA, TaK

1 3arajoM JJisi pO3BUTKY JIepKaBU Ta cycniuibTBa. OHAK B YMOBaxX KPHU30BOI'O CTaHY

EKOHOMIKM YKpaiHl uepe3 BIWHY ormiara mparli, 3AeOUTbIIOoro, BTpaTHJIa CBOIO

BIITBOPIOBAJIbHY (DYHKIIIFO 1 TIEpeTBOpUIIACS Ha COLIaNbHI BUIUIATH, a 1i «PIBEHb €

3HAYHO HIDKYUM, MOPIBHSIHO 3 PO3BMHEHUMU JepkaBamu cBiTy» [1, c. 185]. 3 ormsimy

Ha (QyHKIIi 3apoOITHOI MJaTH B CYCHUIbCTBI, JepkaBl 1 1 3HAYEHHS IS YCiX

MIIIPUEMCT, YCTAaHOB, OpraHi3alliil 1 Juisi KO)KHOrO0 HaliMaHOTO MpalliBHUKA, BBAXKAEMO,

II0 TeMa He BTpayae CBO€l akTyaldbHOCTI. O3HaueHI OOCTaBUHM BHUMAararoTh

MPOJIOBXKEHHSI HAYKOBUX JIOCTIPKCHb IS TIONIYKY BIAMOBiAEH HaA TIHTaHHS,

MOB’SI3aHUX 13 OIUIATOI0 Mpami $K I1HCTPYMEHTa MOTHBAIITHOIO MEXaHI3My Ha
MiITPUEMCTBI.

JleranpHe BU3HAYEHHS 3apoOITHOI IJIATH MICTUThCS y 3akoHl Ykpainu «IIpo

OIJiaTy TMpaii», MiJl SKOK 3aKOHOJABElb PO3yMIE «BHHArOpPONy, OOYMCIEHY, SIK
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paBuIIo, y TPOIIOBOMY BUpa3i, AKY 3a TPYJOBUM JOTOBOPOM poOOTOIaBEIlh BUILJIAUYE
MpaliBHUKOBI 32 BUKOHAHY HUM poboTy» [2, cT. 1].

3apo6iTHa mIaTa Ma€ MEeBHI IOPUANYHI O3HAKH, 3a SIKUMH BOHA BiJIPI3HSIETHCS
BiJl 3BMYAlHOI IMBUILHO-TIPABOBOI BUHAropoau. Tak, Ha JyMKy HAyKOBIB, JJIst
3apo0ITHOI TUIATH SIK MPABOBOi KaTEropii XapakTepHUMH € TaKi O3HAKH: a) BOHA €
BUHAropoJ0l0 3a BUKOHAHHS TMPAIlIBHUKOM CBOiX TPYJIOBUX OOOB’S3KIB (MO 1€
naerbcs y cr. 21 K3nll Vkpainu); 0) po3mip 3apoO0iTHOI IUIaTH BU3HAYAETHCS 32
Harepea  BCTAHOBJIEHMMM HOpPMamu 1  pO3LIHKAaMHU, $KI  BCTaHOBIIIOIOTHCSA
LIEHTPANIi30BaHO 200 JETali3ylOThCsl Y TOKATLHUX aKTaxX. Ii po3Mip 3anexkuTsh 1ie i Bij
CKJIQJTHOCT1 Ta YMOB BUKOHYBAHOI poOOTH, MPO(eCIiHO-AUIOBUX AKOCTEH MpalliBHUKA,
pe3yabTaTiB MOro mparli Ta rocrnoAapchKoi AISJIBHOCTI MIANPUEMCTBA; B) 3apoOiTHA
I1aTa Ma€e rapaHTOBaHMUN Xapakrep (1ie BurmBae 3 cT. 43 Koncrurymii Ykpainu, sxa
BCTAHOBIIIOE MPABO KOKHOTO Ha 3apO0ITHY IUIATY HE HUKYY BiJ BU3HAYEHOI 3aKOHOM.
3apo0iTHa TIUIaTa MOBMHHA PETyJSIPHO BHILJIAUyBaTUCS Y CTPOKH, BCTaHOBJIEHI
KOJICKTUBHHUM JIOTOBOPOM a00 3aKoHOM) [3, c. 204].

Ockuibku  3apoOiTHAa IjlaTa € OCHOBHUM JDKEPEJIOM JIOXOJIIB HailMaHiB
MpaIliBHUKIB, TOMY BOHa € HaWUCHJIBHIIIMM MOTHUBATOPOM PO3BUTKY TPYIOBOTO
MOTEHI[laTy OUIBIIOCTI HaceleHHs. B imeamt A0 OCHOBHMX (YHKIIN OIjaTH mpari
BIIHOCSATh HACTYIHI: 1) BIATBOpIOBalibHA (PYHKIlIS 3apOOITHOI IJIATH — IOJSTAE Y
3a0€3MeUCHH] MPAIiBHUKIB HEOOXITHUMH JKHUTTEBUMH OjlaraMu JUIsl BIATBOPEHHS
po0oyoi cuny; 2) cTumyiorda abo MOTHBYIOYA (PYHKIIS 3apOOITHOT MJIATH — MOJISATAE
y BCTaHOBJICHH1 3aJI€KHOCTI i po3MIpy BiJl KUIBKOCTI M SIKOCTI mpaii KOHKPETHOIO
npaiiBHUKa, HOro TPYJOBOTO BHECKY B pe3yJbTaTH pOOOTH MIANPUEMCTBA;  3)
perymoroua  GyHKIS 3apo0iTHOI IJIaTH — TOJIArae B ONTHUMI3allii PO3MIIICHHS
poOouOi CHJIM 3a perioHaMu, Tajdy3sIMH TOCIHOJApCTBa 3 YypaxyBaHHSM PHHKOBOI
KOH ‘IOHKTYpH; 4) coliajibHa (QyHKIIS 3apoO0iTHOT TUIaTH — BigoOpa)kae MIpy >KHBOT
mparyi npu po3noauii (pOHIY CIOKUBAHHS MK HaliMaHUM TMPAIlIBHUKOM 1 BJACHUKOM
3ac00iB BUpPOOHMLTBA;  5) QyHKIIS (OpMyBaHHA IUIATOCHPOMOKHOTO TOMUTY
HaCeJeHHs — 11 MPU3HAYEHHSA MOJIATA€ B Y3rOJKEHHI TIATOCIIPOMOYKHOTO MOMUTY, M1

SAKUM TPUUHATO po3yMmiTH (OpMYy BHSBIECHHA NOTpeO, 3abe3MeueHux TpOIIOBUMHU
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KOIITaMH TOKYIIIIB, 3 OJJHOTO OOKY, 1 BUPOOHMIITBA CIIOKMBYUX TOBApIB — 3 1HIIIOTO
[1, c. 186]. Ha »xanb, B yMOBax ChOTOAHINIHIX XUTTEBUX peajiil B YKpaiHi 3apobiTHa
11aTa He BUKOHYE BCIX IIUX (PYHKITIi.

B ymoBax BiitHu HaOyB unHHOCTI 3aKkoH Ykpainu «[Ipo opraHizaiiito TpyJaoBux
BIJIHOCMH B YMOBaX BOEHHOTO CTaHy» (maii - 3akoH) [4], AsKuii HE 3MIHUB MOPSIIOK
BUILIATH 3ap00OITHOT TUIaTH, TOOTO i, SIK 1 paHile, MOTpiOHO BUILIAYYBATH JIBA Pa3Hu Ha
MICSIb. Y pa3l HEMOXKJIMBOCTI BHUILIATH 3apO0OITHOT IJIaTH 4Yepe3 BOEHHI i1 BUILIATa
3apoO0ITHOI TJIaTH MOXKE OyTH MPU3YMUHEHA, 10 MOMEHTY BIJTHOBJICHHSI MO>KJIMBOCTI
MIJAMPUEMCTBA 3IMCHIOBAaTH OCHOBHY JisUTbHICTH. Ilpum 1mpomMy poOoTOIaBeIh
3BUIBHSIETHCSA BIJ] BIANOBINAIBHOCTI 3@ MOPYLIEHHS CTPOKIB BHUIUIATH 3apOOITHOI
IUIaTH, SIKIIO caMme BiH JOBENE, IO Take MOPYIICHHS CTaJOCS BHACHIOK BEICHHS
OoioBuX i yW 1HIUX oOctaBuH. [lompu BoeHHMI cTaH, poOOTOJABEIh MOBHHEH
BJKMBATH BCIX MOKJIMBHX 3aXOJiB JJIs 3a0€3N€UeHHs peai3alli npaBa npaiiBHUKIB Ha
CBOEYACHE OTPUMAHHS 3apOO0ITHOI IJIATH, a TAKOXK J0aTH Npo Oe3MeKy MpaliBHUKIB
[5].

[ToromxkyemMocs 3 TyMKOIO, 1110 yAOCKOHAJICHHS OTUIaTH Mpalli Ha MiJIpUEMCTBI
MaTUM€ BHCOKY €(QEKTHUBHICTh y pasil: JOTPUMAHHS TMPHUHIUIIB BIAMOBIIHOCTI
3apOO0ITHOI IJIaTH BAPTOCTI poOOYOi CHIIH; 3aJIEKHOCTI 3apOOITHOT TJIaTH BiJl KIJTLKOCTI
Ta SKOCTI Tpalll Ta BiJl KIHIIEBUX PE3YJIbTATIB pOOOTH MIANPUEMCTBA; 3a0e3MeUeHHs
nepeBar B OIUIATI Mpalll TUM MpalliBHUKAM, SIK1 31MCHIOIOTh HAWOLIBIINN TPYyIOBUN
BHECOK Y BUPOOHUYI Pe3yIbTaTy MiAIMPUEMCTB; BIOCKOHAJICHHS TapuU(PHOT CUCTEMU Ta
HOPMYBaHHS Tpalli; BIAMOBIAAIBHOCTI KEPIBHHUKIB MiAMPUEMCTB 3a MOPYIICHHS
3aKOHOJABCTBA TMPO OIUIATy Mpaili; 00’€IHaHHS 1HAMBIAyaJIbHUX IHTEPECIB 3
KOJICKTUBHUMH [6, c. 62].

OTxe, orutara mpari € HaWroJOBHIMUM (aKTOpoM, SKUH 3a0e3neuye
dbopMyBaHHS MOTHBALIMHOIO MEXaHI3My 1 CTUMYJIO€ eQEeKTHBHICTh IMpaimi Ha
nignpuemMcTBi. PeopmyBanHsa cuctemu 3apoOITHOI IMJIATH MOBUHHO 3/1HCHIOBATHUCS
30a71aHCOBAHO 1 BOJHOYAC 13 MPOBEACHHSM BIAMOBIIHUX TpaHC(hOpMalliil y coliaabHO-
eKOHOMIUHIN cdepi. JJIsi TOCHIIEHHS 3aIiKaBICHOCTI HaWMaHUX TMPaIBHUKIB Y

MiABUIICHHI  €(eKTUBHOCTI poOOTH  HEOOXIAHO  BAOCKOHATIOBATH  CHUCTEMHU
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MaTepiaibHOTO CTUMYJIFOBAHHS, BIIPOBA/KYBATH BUHATOPOAM 32 MIJCYMKaMU pOOOTH,
1HII (POopMH 320XOUEHHS.
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MEJIALISI Y TPYIOBUX CIIOPAX

3 MeTo0 YIOCKOHAJIEHHS 3aXWUCTy MOpYyLIIEHUX TMpaB y cdepi mnpaii,
3a0e3neyeHHs] e(eKTUBHOCTI MEXaHI3My BPETYJIIOBaHHSA TPYAOBUX CIIOPIB 1 JOCTYITY

no mpaBocyans Kopgekc 3akoHiB mpo mpaio Ykpainu 15 rpygHa 2021 p. 6ys
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nomoBHeHWM cr. 222! . 3 nporo wacy TpyaoBWM cHip Mix IIPAliBHUKOM i
po0OOTOIaBIIEM MO’KE BHPINTYBaTUCS IUIAXOM 3acTOCYyBaHHS Memiarii. Bimrak y
TPYJAOBOMY TIpaBi 3’SIBUBCS 1IlI€ OJAWH IHCTPYMEHT, CIPSIMOBAHUN Ha TOMIMIICHHS
BITHOCUH MIXK CTOpPOHaMHU TPYAOBOrO JOTOBOPY HE3AJEKHO BiJl (OPMU OCTAHHBOTO.
Oco0aMBO aKTyalbHOIO € Mejialisi B YMOBaX BOEHHOTO CTaHy, KOJHU «TapaHTyBaTH
0e3nepediitHy poOOTy CyAiB B Iepioj BiliHM BKpail Bakko. ToMy, B yMOBaX BOEHHOTO
CTaHy MeJiarllisi — 11e aJbTepHaTUBa CYJ0BOMY IIPOIIECY BUPIIICHHS TPYAOBUX CITOPIB 1
BperyiatoBaHHs KoHQIKTiBY [1, c. 185].

VYV 3akoni VYkpainu «[Ipo wmemiaiito» 3a3HavyaeThbcs, MO «Mediamiss — Iie
1o3acyj/ioBa J100poBUIbHA, KOH(DIICHIIIHA, CTPYKTypOBaHa Mpolieaypa, mij dac sKoi
CTOPOHM 3a JIOIIOMOIOK  MefdiaTopa (MealaTopiB) HamaraloThCsl — 3amnoOirTH
BUHUKHEHHIO a00 BPETyJII0BaTU KOHMIIKT (CIip) IUIIXOM MeperoBopiny» [2, cT. 1].

VY cr. 3 HupexktuBu 2008/52/€C «Ilpo nesiki acnexkTu Meniailii y MUBUIBHUX Ta
KOMEPIIHHUX CIpaBax» MeJiallis pO3TJIIa€TbCsl SIK CTPYKTYypOBaHa IMpolenypa, y
SK1i J1B1 @00 O1JIbIlI€ CTOPIH HAMAraroThCsl JOCSATTH MPUMHUPEHHS Ta 3r0JIM CaMOCTIHHO,
Ha JOOpOBUIBbHIA OCHOBI, JJs BHUPIIIEHHS CHOPY MDK HHUMH 33 JIOIIOMOTOIO
nocepennuka [3, cr. 3].

Hapasi mie icHy1oTh €Kl TPUYHUHHU, IKI HETaTUBHO BIUIMBAIOTh HA MOIIMPEHHS
Meniarmii y TpyJaoBUX BigHOcHHax. [lo-mepime, cCTOpOHH TPYIOBOTO JAOTOBOPY MAJIo
nmoiH(GOPMOBaHi PO TaKy MOKIJIUBICTH 1 HEOO13HAH1 PO HOBUH CIIOCIO yperytoBaHHS
CIIOpYy, HE 3HAIOTh nepeBar mexianii. [lo-apyre, Moku 110 1€ pUHOK MOCIYT B YKpaiHi
HEPO3BUHEHUH, I1e Maji0 KBaTi(piKOBAaHUX MEJIaTOPiB, TOMY ICHY€ HEIOBipa 0 HUX.
[To-Tpete, peecTp MeniatopiB Juiie GOPMY€ETbCS OKPEMUMU CyO’ €KTamu, SIK1 HAJAl0Th
111 ToCJIyTd. 30KpeMa, cepell HUX IEHTPHU 3 HalaHHs 0€30TUIaTHOI BTOPUHHOI MPaBOBO1
normoMoru. OmHAK MOCTYMOBO, MIJISXOM MOMyJspuU3alii Memiari, aabTepHaTUBHUN
M03aCyI0BH crociO BUPIIEHHS TPYAOBUX CIIOPIB 3aiiMe YlJIbHE MICLE.

[3 y3akOHEHHSM Mefialli BperyJjaloBaTH TPYIOBHUIl CHIp MOXKHA 3a JOMOMOIOI0
HE3aJIe)KHOTO MOCEPETHUKA, SIKUN CIIPHUSE CTOPOHAM 3HAWTH KOMIIPOMICHE PIIIEHHS.
Ha upomy mepeBaru Memiaiiii He 3aBEpIIYIOTHCS, OCKUIBKA BOHA Ja€ MOXKJIMBICTb

KoHO1aeHIIIHO BupimuTH crip. g o3Haka 1HKOAM € BUpIMIATLHOIO Al BHOOpY
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poOoTOo1aBIIeM Meialli sIK aTbTEPHATUBHOTO CIIOCO0Y PO3B’sI3aHHS TPYAOBOTO CIIOPY.
KondinenmiitHoro iHGOpMaIIiero BBAKAEThCA «BCs 1H(POpMaIris, sika cTraja BigoMa I
9ac MATOTOBKHU 0 MeAiallii Ta MpoBEAEHHS Meialli, 30KpeMa Mpo TPOIO3HUIIII0 Ta
TOTOBHICTh CTOPIH KOHQJIIKTY (CIOpy) M0 ydacTi y Mmemiaiii, ¢akTu Ta 0OCTaBUHH,
BHUCIIOBJICHI CY/DKEHHS Ta TIPOMO3UIi CTOpiH Memiamii 1Moo BpETyJIIOBAaHHS
KOH(UIIKTY (crmopy), 3MICT yroau 3a pesyibTaTamu memiaiii» [2, cr. 6]. Y 1mpomy
KOHTEKCTI BOXXJIMBUM € T€, 1110 MEI1aTOp HEe MOXKe OyTH JOMUTAHUM SIK CBIJIOK Y CITpaBi
010 KoHpiaeHiHoi 1Hdopmallii, ska cTajga oMy BijjomMa MiJ 4yac MiATOTOBKH J0O
MeJiiarii Ta IpoBeACHHS Meiallii.

Jlo Toro k, 3aCTOCOBYIOYH MeJialliio, poOOTOaBelb 1 MpalliBHUK €KOHOMIISITh
yac, (piHaHcu, 3J0pOB’S Ta 1HII pecypcH, MepeyciM AUIOBY pemyTailito. Memiaiis 3a
KOpPJOHOM BenbMU pe3ynbratuBHa. Tak, «B CHIA 95% cnpas, mo Oynu HampaBiieH1
Ha Mefianiio, He MJHnUM g0 cyAaoBoro posrisiay; B Himewuwni 90% wmemiariif
3aBEPIIYIOTHCS MUPOBOIO yroaow (s HuxHboi CakcoHIl Takuil MOKa3HUK JTOPIBHIOE
97%); y BenukoOpurtaHii moKa3HUK pe3yJIbTaTUBHOCTI Memialii ctaHoBUTh 90—95%;
3araJbHOEBPOMNEHCHKUN TTOKa3HUK pe3yapTaTuBHOCTI Mefiatii — 40-80%» [4, c. 130].

TpynoBa memialiiss Mae TIeBHI 0COOJMBOCTI, 3a SKUMHU BiAPI3HIETHCS BiJ 1HIITMX
BuaiB. Ha nymky . P. bBytuncbkoi, memiaiis y cdepi mpaii Mae taki pucu: «1) 1e
M03aCy/IOBUM  TMOPSZIOK  BUPIIMICEHHS  TPYJAOBOTO  CHOPY 3  BUKOPHUCTAHHSIM
HEIOPUCIUKIIIIHUX CMOCO0IB 3aXUCTy TPYJAOBUX TMpaB MpaliBHUKA 1 PoOOTOJABIIA,
SKUH CIPSMOBAaHWUN Ha TMPUMHUPCHHS 1 BUPOOJICHHS CTOPOHAMH CIOPY Y3TOIKEHOTO
pIIIICHHST 32 JIOMIOMOTO0 KOMIPOMICY; 2) 1€ TPYJAOBE MPUMHUPEHHS 3a JOMOMOTOIO
mocepeHnKa, 0e3 BTPYYaHHS YIIOBHOBAXKEHUX JepxkaBHUX opradiB. CropoHu
KOH(IIKTY CaMOCTIHHO BHM3HauyalOTh, XTO KOHKPETHO OyJe MOCepeIHUKoM; 3)
IHCTUTYT Memiaili mnependadae TEPETOBOPHHUI TMpoIec, 3a MiACYMKaMU SKOTO
BUSIBJISIIOTBCS 1HTEpECH 1 MOTPEeOM CTOPIH TPYAOBHX BIAHOCHH, IO IPYHTYETHCS Ha
OCHOBI HE€ TO3WIIIH, a 1HTEpeciB; 4) Memiallis 3aBEPIIYETHCS JOOPOBUIBHOIO Y000
(ocHOBaHa Ha B3a€EMHHMX IMOCTYIKax) CTOPIH TPYyAoBOi po30ikHOCTI. [lpu mpomy

MeJIIaTop MO30aBISE€THCS MOXIUBOCTI MIPUHAMATH OOOB’SI3KOBE JJISI CTOPIH PIILICHHS

[5, c. 148].
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OTxe, y3aKOHEHHS Mefialii SK I103aCy/I0BOr0 JOOPOBIIBHOTO CIIOCOOY
PO3B’sI3aHHS TPYNOBHX CIOPIB € MO3UTHBHUM pillleHHAM. 1 3aCTOCYBaHHS Ma€ HHU3KY
mepeBar: TMPU3BOAWTH 10 3MCHIIEHHS 3aBaHTAXCHOCTI CYyIB, TMPUIIBHIIIYE
BUPIIICHHS TPYJIOBOTO CIIOPY, €KOHOMHUTBH 4ac 1 KOIITH, 30epirae 370poB’s, JUIOBY
pemnyTaIito CTOPiH TPYAOBOTO JOTOBOPY.
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EJIEKTPOHHI NETUIIII IK CKJIAJOBA TBOPEHHSI IEMOKPATUYHOI
JAEPKABHU

BaxJiMBUM €JIeMEHTOM TBOPEHHSI JEMOKPATUYHOI JI€p>KaBH, BUCTYIAE Y4acTh
KOXKHOT'O TpOMaJisiHUHA Yy ii TBOpeHi. BiAmoBigHO 10 1BOro, JepxaBa 3000B’s3aHa

noOyayBaTH Taki MEXaHI3MU KOMYHIKallli, 3a JOMOMOTOIO SIKUX KOXKEH IMepeciuHuit
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IPOMAJITHUH 3MOX€E BUCJIOBUTH CBOi IHTEPECH B KOHTEKCTI (POpMyBaHHsS AEp>KaBHOI
nomtukyd. Ha choromHi, OTHAM 13 TaKUX MEXaHi3MIB 3B 3Ky 3 JIEPKaBOIO BHUCTYIIA€
enekTpoHHa netuiis. BinnosigHo g0 Koncrurymii Ykpainu, a came ct. 40 3a3Ha4eHO
IpaBO KOXKHOT JIFOJUHU OE€3MOCEPEIHbO 3BEPTATUCH, @ TAKOXK HAIIPABIISATH KOJIEKTHUBHI
MUCHMOBI 3BEpHEHHA a00 X 1HAMBIAYaIbHI O ACpKAHUX OPTaHiB, OPTaHiB MICIEBOTO
CaMOBpSIJIyBaHHS Ta MOCAJ0BUX 1 CITY»KO00BUX 0cio [1].

Jocnixyoun  JaHe TWTaHHSA, CIHiJI Hacammepel 3a3HAuYuTH  TOHSTTS
€JEeKTPOHHOI metuuli. OTxe BIANOBIAHO 10 3akoHy Ykpainu «IIpo 3BepeHHHs
rpoMajisiH», €JEKTPOHHA NETHLis — 1€ 0coOauBa (opMa KOJIEKTUBHOI'O 3BEPHEHHS
rpoMagsH 1o Ilpesunenra Ykpainu, BepxoBuoi Pagu Ykpainu, Kabinery MiHicTpiB
VYkpainu, oprany MiClIeBOI0 CaMOBPSIyBaHHSI, sIke 00OB'SI3KOBE J0 PO3TJISAY 32 YMOBU
HaOpaHHs HEOOX1AHOI KIJTLKOCTI rojiociB. BiAmoBimHO 70 1bOTO 3aKOHY, IPOMAJISTHUA
MOXYTh 3BEPHYTHUCS JI0 3a3HAUCHHMX BUIIE CYO €KTIB 3 €JIECKTPOHHUMHU METHUIISIMU
yepe3 odimiiiHuii BeO-calT opraHy, SKOMYy BOHa ajapecoBaHa, a0o BeO-calT
IpPOMaJICLKOr0 00’ €IHAHHS, SIKE 3IMCHIOE 301p MIANUCIB HA MIATPUMKY E€JIEKTPOHHOI
netuilii [2]. CaMe 03HaKa 3py4YHOCTI € i BEJIMKOIO MepeBaroro, ajpke GisuuHo 30MpaTh
MIAMUCH HE TOTPIOHO, JOCTAaTHBO 1ACHTH(IKYBATUCH 1 MOJATH METHII0 abo X
MIPOTOJIOCYBATH BXKE 3a ICHYIOUy. BaXXJIMBHM € 1 Te, 110 3 MOMEHTY OINPUIIIOJHEHHS
neTuii, i Mae 3MOTy MEperyisHyTH Ta HmiATpuMatu Oyas-xTto. BapTo 3a3HauuTu, 110
OCHOBHUM TPU3HAYEHHSIM E€JEKTPOHHUX METUIIN € 3MEHIICHHS COLIaJIbHOTO
HANPY)KCHHsI, a TaKOX CHPHSHHS y MIBHAKOMY pearyBaHHI OpraHaMu Jep>KaBHOT
BIaau Ha Oyab SKOMYy piBHI, NIIIXOM TakK 3BaHOTO [Iajory 1 3B’SI3Ky MK
rpoMaJisTHaMU Ta BJIAJIOI0 3 METOI BUPIIICHHS CYCIUIBHO BaXXIUMBUX nuTaHb [3]. Coifg
CKa3aTu i Mpo Te, M0 e-MeTHUIlisl, € TyKe BAXIMBUM €IEMEHTOM y IPUBEPTaHHI yBaru
70 mpobsieMH, 1m0 TypOye Jroaei. BinmoBiqHO A0 MBOTO JepaBa MOBHHHA HETAWHO
pearyBatu Ha Ti TOCTpl MpoOJieMH, sKIi TypOylOTh CYCHUIBCTBO, 3 METOIO
HAWUIIBUIIOTO 11 BUPIIICHHS.

[Ipote HE Bce Tak JIETKO 1 MPOCTO, SIK MOXE 3/1aBaTHCh HA MEPITUH MOTIISAI. X009

1 rpomMazasgddHamM JO3BOJICHO 3BCPTATHUCh 3 THUMHU IIMTAHHAMH, SKI BOHH BBa)XaTh
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BYXJIMBUM JUIsl BUPIIIICHHS], 3aKOHOAABCTBO 3a3HAYa€ MEPENTiK MUTAHHSA, K1 HE MOXKYThb
MICTUTHCH B €-TICTHUIIIi, 30KpeMa:

3aKJIMKH JI0 TTOBAJICHHS KOHCTUTYIIHOTO JIafy;

MOPYIISHHS TEPUTOPIATIbHOI IUTICHOCT1 YKpaiHu;

MpoIIaraHy BiifHU, HACHIIbCTBA, JKOPCTOKOCTI;

pO3MAIFOBaHHS MDKETHIYHOT, pacoBOi, PENITiitHOT BOPOIKHEUI,

3aKJIMKHU JJO BUNHEHHS TEPOPUCTUYHUX aKTIB;

MOCSATaHHS Ha MpaBa 1 CBOOOAM JIIOAUHMU [2].

OxpiM Toro He ciif 3a0yBaTH 1 TpO MPOOJEMHI aCMEKTH BIPOBAIKEHHS
€JEKTPOHHUX NeTuliil B YkpaiHi. Cepen OAHMX 13 HaWBAXKIUBIIIMX MHTAHb, SAKI
MOTPEOYIOTh YAOCKOHAJIEHHS, € Mpo0yieMa 1IEHTUYHUX TIETUIIIH 110 TeM1, aJI’Ke CalT He
MOBIIOMJISIE, IO BKE METHUIIII0 HAa 3a3HAUYCHY TEMY CTBOPEHA, 10 MOPOJIKYE MpodieMy
HEJIOCTATHOCTI KUIBKOCTI TOJIOCIB Uepe3 iXHI0 MHOXKHUHHICTH. He MeHII BaXXJIMBOIO €
mpo0JsemMa BiJICYTHOCTI BeO-mopTaity ajisi Beix neruii. [Ipobiema nossrae B Tomy, 110
IPOMaJITHA YaCTEHBKO Ye€pe3 HEJOCTATHIO MOIH(OPMOBAHICTh HE PO3YMIIOTh Ha CaWT
AKOTO OpraHy CciiJi 3BEepHYTHUCh y (opMi METHIii, 4d 10 OQIIIAHOrO I1HTEpHET-
npeacraBaunTBa Ilpesumenta VYkpainum abo moxnauBo g0 KaGinery MiHicTpiB
VYkpainu, BepxoBHoi

Pamu Ykpaiam uum no enunHoi cucremu MicieBux netuilid [4]. Texx roctporo
MpoOJIEMOI0 € BIICYTHICTh JOBIPH TPOMAISH 10 NaHOi (opmMu 3BEepHEHHS. AJDKE B
OUNBIIOCTI BUIAJKaX OpraHaMM JIep>KaBHOI BIAAM ITHOPYIOTHCS 3BEPHEHHS
CYCIIUIbCTBA, JIUIIE OKPEMI 3 HUX JIOCSATAIOTh CBOEI METH, IO MOCIFOE CYMHIBH, MO0
JTAHOTO CIMOCO0Y KOMYHIKAIIii Ta ii 11€BOCTI.

[limcyMoByrOUM BCe BHINE3rajaHe, CJIiJl CKa3aTH, 110 €JICKTPOHHI MeTUIli — Iie
BOKJIMBUNM 1HCTPYMEHT I KOXKHOTO TPOMAJSTHWHA JepKaBU Yy KOHTEKCTI 1l
MOKpAIIeHHs, 1[0 € I1HCTPYMEHTOM 30JIMKEHHs CychnuibcTBa Ta Biagu. Ilpore,
Ha CydyacHOMY eTari B YKpaiHi CTaH BIPOBAKCHHS E€JIEKTPOHHUX TETHIlIH, Ha Kallb,
HE MOJKHA BBO)XATH JIOCKOHAJIMM, 1 BHUMAara€ JOOMpAIlOBaHHI 1 1CTOTHOTO

BJIOCKOHAJICHHS 3 METOIO BIJIMOBIIHOTO ()YHKIIIOHYBAHHS JIAaHOTO 1HCTUTYTY.
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AJIMIHICTPATUBHE 3AKOHO/IABCTBO SIK 3ACIBb 3AIIOBII'AHHSA
KOPYIIIII B YMOBAX BOEHHOI'O CTAHY
[Tpotunist kopynilii y HaIIii aepkasi cTaja jeab He TIEPIIOYeProBUM 3aBIaHHSIM.
[Ipo 1e cBiMUWUTH CTBOPEHHS AaHTUKOPYIIIMHUX OpTaHiB Ta 3MIHA Yy 4YHHHE
3aKOHOJABCTBO YKpaiHM B YaCTHHI perjlaMeHTaIlli BiAMOBIJAILHOCTI 3a KOPYIMIIIHHI
nisiHHA. 3 ogHOrO OOKYy, MparHeHHs MOJOJaTH 1€ TaHeOHE SBUIIE, SIKe TOMpU IIe
npUTaMaHHE Oylib-sIKiM JiepkKaBi, € I[IJIKOM BUIIPaBIaHEe, 3 1HIIOTO HEMOCIIIIOBHICTh Ta
HEOOTPYHTOBAHICTh OKPEMHX PIIICHb 3aCBIAYY€ NIEBHUM YMHOM HEMPABUIBHUM KYpC.

Hebe3neky kopymiiii HacmpaBai MEpPeoLiHUTH Baxkko. Hemapma y HayKOBHX MHpalsx
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3BEPTAETHCS yBara Ha Te, IO KOPYIILIsS COPUYMHSIE PYWHIBHUN BIUIMB Ha yci chepu
KHUTTSI YKPAiHCBKOTO CYCIUJIbCTBA, € CEPHO3HOIO0 MEPEernoHO0 Ajisi pedopM B YCIX
chepax KUTTEAISITBHOCTI KpaiHU, MEPENTKOKAE HATXOKECHHIO 1HBECTHIIIH.

Kopymniiisi € ofHUM 3 OCHOBHHUX YHMHHHKIB, SIKI CTBOPIOIOTH pPEAJIbHY 3arpo3y
HAI[IOHANBHINA Oe3mell Ta JAEMOKPAaTUYHOMY PO3BUTKY J€p>KaBU, BOHA HEraTHBHO
BIUIMBA€E HA BCl CTOPOHHU CYCIUJIBHOTO J>KUTTS: €KOHOMIKY, MOJITHKY, YIpPaBIiHHSA,
coIliaJbHY 1 TpaBoOBY c(epy IPOMaJICHKY CB1IOMICTh, MI?)KHAPO/IH1 BITHOCHHH.

[Tomonannst kopyrmiii B YKpaiHi € cepilo3HOl0 MpoOJEeMOI0, HEPO3B’sI3aHHS 1
3aroCTPEHHs SIKO1 BU3HAYa€ MI)KHAPOJHE CTAHOBUILE HAIIOI JAEpXaBU Ta MOJTITUYHUIMI
IMIJK y cBiTl. [IpoTe, He3Baxaroun Ha pO3BUHEHY 3aKOHOJIaBuy 0a3y YkpaiHu y cdepi
MPOTHU/IIL KOPYNIIi 1 HAULIEHICTh JIepKaBHOI MOJITHKU Ha 11 JIKBIAAII0, KOPYILIs Y
KpaiHi BUKJIMKae Oe3idy HapikaHb. OTxke, cepa MpOTUAIl KOPYMIi HE JIUIIE He
BTPAya€ aKTyaJIbHOCTI, HABIIAKH BHMarae OUIBIIMX 3yCHJIb SIK Ha 3aKOHOJABYOMY DiBHI,
TaK 1 B MPaKTUYHIN IUIOMIMHI TISUTbHOCTI IPABOOXOPOHHUX Ta Cy/IOBUX opraHis [1].

BaxnuBy  ponb y  OpOTHUAlI  KOPYMUIMHMM  MposiBaM  BIJABEICHO
aJAMIHICTpaTUBHOMY 3aKOHOJABCTBY. [Ipo 1e CBIQUUTH CHOPSIMOBAHICTH 3aKOHY
VYkpainu «IIpo 3amoGiraHHst KOpyIIii» Ha MIMPOKE 3aCTOCYBAHHS aIMIHICTPATUBHOI
BIJIMOBIJIAJILHOCTI 32 KOpPYNUiMHI AisHHA. [Ipy 1boMy, MOPSAOK NPUTATHEHHS 0
aJMIHICTPAaTUBHOT BIJMOBIJAIBHOCTI 32 MPABOMOPYIICHHS TMOB’S3aHl 3 KOPYMIIED
3MIACHIOETBCS 3@ 3arajlbLHUMU  TpaBWIaMM  [POBAKEHHS y  CIpaBax IIpo
aAMIHICTPaTUBHI  MPaBOMOPYILIEHHS 3 ypaxyBaHHSAM [EBHUX  OCOOJIMBOCTEHN
MPUTATHEHHS 10 aJMIHICTPATUBHOI BIAMOBITAIEHOCTI.

AJIMIHICTpaTUBHE 3aKOHOJIABCTBO Tepeadayvae crelriagbHi CTPOKH HaKJIaJCHHS
aJAMIHICTPaTUBHUX CTATHEHb. BOHM MatoTh OyTH HaKIIaJIeHl NPOTATOM IIECTH MICSIIB
3 JIHS BUSBJICHHS, ajie¢ He Ii3HiIIe ABOX POKIB 3 JHS Horo BunHeHHS [2]. Kpim ToroO,
BU3HAYEHI  4YITKI  CTPOKM  Mmepenadyl  MPOTOKOJNYy  MpO  aJMIHICTPATHUBHE
MPaBOTIOPYIICHHSI, TOB’S3aHOTO 3 KOPYMINE, Pa3oM 3 IHIIMMH MaTepiajaMu JI0
MICIIEBOTO 3arajibHOTO CyAy 3a MICI[EM BUMHEHHS TaKOTO MPaBOMOPYIIEHHS.

Crnig 3BepHYTHM yBary Ha 3akpilJIeHMH 3a IOCaJoBOI0 0CO0010, MIO CKIaja

IPOTOKOJ MPO  aAMIHICTPAaTUBHE MPABOMOPYIIEHHS OOOB’A30K IOBIJOMIICHHS
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CyO’€KTIB  BJIQJJHUX TIOBHOBAXKEHb, J€ TMpalioe o0cola, SKa MPUTATAETHCS 10
BIJIMOBIAANIBHOCTI, MPO CKJIQJCHHSA TMPOTOKONYy. TakuM YHHOM, 3aKOHOJABEIb
nepeadavaroyd MOYKIIMBICTh BIICTOPOHEHHS TaKOi 0COOM BiJl BUKOHAHHS CITYKOOBHX
NOBHOBAXEHb YHEMOJKJIUBIIIOE TMOAAIBIIMNA BIUIUB JAaHOI OCOOM Ha KOHKPETHI
MPABOBIIHOCHHHM Ta AUCKPEIUTAIIIIO OPTaHy.

OxpeMa mnporneaypa 311MCHEHHS MPOBAKEHHA MependadyeHa y pasi ydacTi y
CIIpaBi MPO aIMIHICTPAaTUBHE MPABONOPYIIEHHS BUKpUBaya. B TakoMy pasi 0JJHOYaCHO
3 HAJICIAHHSM MPOTOKOJNY M0 CyAy oco0a, sika CKjajga MPOTOKOJ MPO BUYMHEHHS
aJIMIHICTPATUBHOTO MPABONOPYILIEHHS, IIOB’A3aHOr0 3 KOPYILIEIO, HAJACHUJIAE
iHpopmanito 1po o0co0y BuKpuBaua 10 HaimioHambHOrO areHTCcTBa 3 NUTaHb
3ano0iranHs kopyniii [3]. BOavaerbces, mo Taki 1ii g0ab11 Oy 6 y BHUNaAKaX, KOJIH
MOBa i€ PO 3aXUCT BUKPHBAaUa B KOHKPETHIN CUTYaIli.

Cning BigmitutH, mo B KYnDAII 3akpinieHa Hopwma, sika J03BOJSE 3YNUHUTH
npoBa/pkeHHs. CTpOK  poO3riiAly CHOpaB MpO  aJMIHICTPATUBHI  KOPYMIIHHI
MPABOIOPYIICHHS, AKIIO 0c00a, MO0 AKOi CKJIaeHO MPOTOKOJ PO aaMiHICTpaTHBHE
KOPYIIiiHE MPaBONOPYIIEHHS, YMUCHO YXUJISIETHCS BT ABKH 10 CYAY a00 3 MOBAKHUX
NpUYMH HE MOXE TyAHW 3 SBUTHUCS (XBOpoOa, mepeOyBaHHS Yy BIAPAKEHHI YU Ha
JIKYBaHHI, y BIAMYCTLI TOIIO). TaKMM YMHOM HE JUIIE JOTPUMYIOTHCS MPOIECyabH1
CTPOKH PO3MISIAY CIpaBH, a W 3a0e3MeuyeThes peajizalis OJHOTO 13 IMPHUHITUIIB
aJMIHICTPATUBHOT BIJMOBIJAIIBHOCTI — HEBIJIBOPOTHICTH MOKAPAHHS.

Kpim TOro, oco6nuBoro 3HaueHHs HaOyBa€ HaIpaBJICHHS TMOCTaHOBU IIPO
HaKJIaJIeHHs aJIMIHICTPAaTUBHOTO CTSATHEHHS BJIQJHUM CYy0’€KTaM 3a MiCIleM POoOOTH
MPABOIMOPYIIHUKA I YCYHEHHs] MPUYMH Ta YMOB, IO CHPHUSIUIM BYMHEHHIO IHOTO
MPaBOIOPYIICHHS. AJK€ BIAMOBIIHI OpPraHU HE JUIIE MalTh BUIPABUTH JIaHI
HEJOJIKK, a W BIJA3BITYBAaTU MpoO 1€ cyay. TakuM YMHOM JepKaBa ycyBae Oyab-sKi
nposiBu popmalizmMy B cepi MOpyIIEHHS aHTUKOPYHIIIHHOTO 3aKOHOAaBCTBA.

Biarak, B YkpaiHni po3pobsieHa JOCTaTHS MPaBOBa OCHOBA MPOTHUIII KOPYIIIII.
PazoMm 3 THM, KOpyMIIiI0 MOKHA TMOJOJIATH HE JIMILE MPH AOTPUMaHHI Meper0aueHnx
3aKOHOJaBIIeM OOMEXeHb y cdepl KopyIii, aje ¥ npu 0€3yMOBHOMY JOTPUMAaHHS

MpOIEypH TPUTATHEHHS [0 BIAMOBIJAIBHOCTI OCOOHM, IO BYHMHWJIA BiJIIMOBITHE
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npaBornopyiieHHs. KpiM Toro, momiapbHO Oyin0 O MiHIMI3yBaTH BIUIMB CTOPOHHIX
¢dakTOpiB Ha MOCATOBUX OCIO, IO CKIAJAIOTh MPOTOKOJIM MPO aJMIHICTPaTHBHI
MPABOIOPYIIECHHA B LiK cdepl Ta po3rIAJAI0Th CIPAaBU JaHOTO XapaKTepy. 3BUYAITHO,
KOPYIMIIIO TMEePEeMOrTH JIMIIE aJMiHICTPAaTUBHO-NIPAaBOBUMH ¥ B3araii, MpaBOBUMH
METOJIaMH, HEMOXJHMBO. HeoOXiHO mparHyTH OO0 MAaKCHUMAalbHOI 11 MiHIMi3alii
IIJISTXOM CTBOPCHHS HETATUBHOTO CTAaBJICHHS Y CYCHUIBCTBA IO OYIb-SKHX IPOSBIB
kopymniii. Takuit miaxia Oyae MOXIMBUN 3aBISKH TOJITHYHIN BOJI.
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3ABE3INNEYEHHSA HE3AJIEZKHOCTI AJIBOKATIB - SIK 3AB/IAHHSA
AJIBOKATCBKOI'O CAMOBPSI/IYBAHHS

He3anexHicTh Cy0’€KTIB  aJBOKATCHKOTO CAMOBPSIYBaHHS € 3aCaJHUYUM
MIPUHIIMIIOM aJIBOKaTypH. ¥ KOHTEKCTI peasizallli JaHOTO MPUHILUITY CJ1J] 3BEPHYTHUCS
JI0 TMTaHHS 3a0e3MeYeHHS HE3aJIE)KHOCTI aJBOKaTIB, IO € OJHUM 13 3aBJaHb
aJIBOKaTCHKOTO CaMOBPSITyBaHHS BIANOBiAHO 10 1. 1 4. 1 cT. 44 3akony Ne 5076-VI
[1].

Sx 3a3nauvae O. C. 3asiiip, HE3aIEKHICTh aJIBOKaTa TApPAHTYETHCS 3aKOHOM, OJTHAK
JUTSL TOTO, MO0 TI€H TPWHIMN JisSB HA TPAKTHI, a HE JUIIE JCKIapyBaBCs, TMOMPHU
OakaHHs CaMOro aJIBOKaTa HeOoOX1THO 00’€IHAaTH 3yCWIIIS aJBOKATCHKOI CIUIHHOTH,

abu He WTH Ha KOMIIPOMICH 13 MyOIIYHOIO BIAA0I0, a 3A1HCHIOBATH CBOIO Mpodeciiiny
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JUSITBHICTh BUKIIFOUHO B MEKaX 3aKOHY [2, ¢. 33]. AABOKAT € HE3aJIe)KHUM B1J] OpraHiB
nyOIi4HOT BIAAM, iX MOCAJAOBUX Ta CIYX)OOBHUX 0Ci0, MPaBOOXOPOHHUX OpraHiB Ta
iHmmx cyO’extiB [3, c¢. 39]. AnBokar moBMHEH OyTH BUIBHUM Y MOJITUYHOMY,
€KOHOMIYHOMY Ta IHTEJIEKTYaJbHOMY aCMeKTi, MiJ 4Yac KOHCYJbTYBaHHS Ta
MpEACTaBHUIITBA KJi€HTa. Biarak, amBokar TOBWHEH OyTH HE3aJICKHHM BiJl
JEp>KaBHUX Ta OyAb-SKUX IHIIUX BIIAJHUX I1HTEPECiB, BIH TaKO0X HE IOBUHEH
JIOIYCKAaTH TMOCSTaHb HAa CBOIO HE3AJIEKHICTh Yepe3 HEHANICKHUN THCK 3 OOKYy CBOiX
ninoBux maptHepiB [4, c. 10]. IIpuHIMNI HE3alIeKHOCTI aBOKATA € MOX1THUM BiJl HOTO
CTaTyCy Ta OOyMOBJIEHHI T'OTOBHICTIO KO’KHOTO aJBOKaTa pPO3BMBATHCS, BIAMOBIIATH
BUMOTaM, SIKI CTaBJSATBCA 1O MNPEACTAaBHUKIB JaHoi mpodecii [2, c. 33]. [danuii
MPUHIUI JT03BOJISIE HIOMY CaMOCTIMHO BM3HAYaTH MPABOBY MO3ULIIO Y CIIpaBl, a Oy/b-
KUl HE3aKOHHUM BIUIMB Ha HBOTO MAa€ HACHIJIKOM MPUTATHEHHS A0 HOPUIUYHOL
BiAmOBITaIBHOCTI [3, c. 39].

K. CeBepuH KpiM BHILEHA3BAHUX CKJIAJJOBUX MPUHIUIY HE3aJEKHOCTI aJJBOKaTa,
HaroJiollye€ Ha Ba)JIMBOCTI JOTPUMAHHS NpPOLECyalbHUX TrapaHTii, 110 MOKIMKaHI
3a0€3NeYnTH TPUHIMI PIBHOCTI aJBOKATa 3 IHIIMMH YyYaCHUKaMU MPOLECY,
OC3MEeKOBUX TapaHTIk ajgBoKaTa, 3a0€3MEeUeHH] aIBOKATChKO1 TaeMHUIl. KpiM TOro, Ha
IYMKY aBTOpa, MPUHLHUII HE3AJIEXKHOCT] aJIBOKATa BKJIKOYAE HE3AJIEKHICTh BiJ KIIIEHTA
Ta BiJ CBOIX 0COOMCTHX iHTEpeciB [5, ¢. 163-165].

Topkarounch MUTaHHS HE3aJEKHOCTI aJIBOKATA Y BITHOCHMHAX «aJBOKAT-KJIIEHTY,
CJiJI 3BEpHYTH yBary Ha JiaMeTpajbHO Pi3HI TOYKU 30py. 30Kpema, sIK 3a3Hayae
K. CeBepuH, afiBOKaT € He3aJeKHUM BiJ KJII€HTa, IO JO3BOJIsIE HOMY HE BiICTYyNaTu
BiJl MpodeciiHUX NPUHIMUIIB 3apaau 1HTepeciB KiieHTa. He3anexxHicTh BiJ KIII€HTa
oOyMOBJI€Ha THM, 1110 aJBOKAT MOBMHEH 30€perTu JOBIpY TPETIX OcCid Ta cyAy W mpu
IIbOMY 3a0€3MeUnTH SIKICHY TTpaBHUYY nonomory [5, ¢. 164]. Ha nymky B. B. I'pucrok,
HaBMaku, npodeciiHa He3aNekKHICTh aJBOKaTa OOMEXKY€EThCA 1HTEpecaMu KIII€EHTa Ta
MEKaMH, BU3HAYEHUMH 3aKOHOJABCTBOM [6, c. 39]. H. I'. bakasgHoBa HaroJsourye, 1o
«ii aBoKaTa My HaJaHHI TPABOBOI JOIIOMOTH MOBUHHI OyTH HACIIIKOM CaMOCTIHHO
NPUHUHATOrO aJBOKATOM PIIIeHHS 0€3 30BHINIHBOIO THCKY IHIIUX CYyO’ €KTIB, YOTO

HEMAa€ MpHU aHalli31 3aJIeKHOCTI YU HE3aJIEKHOCTI aJBOKaTa BiJ BIACHUX 1HTEpECIB. Y
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3B’SI3KY 3 ITUM, HE3aJICKHICTh a/IBOKATa B1J BIIACHUX 1HTEPECIB MPH HaJaHHI JIOTIOMOTH
KJIIEHTY HE OXOTUTIOETHCS TIPUHITUTIOM HE3ICKHOCTI K TaKUM — 1i CITIJ pO3TIISIIATH Y
KOHTEKCTI 3MICTy MPUHIIUITY YHUKHEHHS KOH(DIIKTY 1HTEepeciB» [7, ¢. 363].

B. B. I'puctok 3a3Hayvae, 1o mpodeciiiHy He3aJeKHICTh aJIBOKaTa CIiJl po3yMiTH
HE SK MIEAPUNA aBaHC JEp)KaBH, a SK 3alOpPyKy JOBIpW, TapaHTII0O HEBTPYYAHHS Y
npodeciiiHy IisUTbHICTh Ta YCBIJOMJICHHS CBOE€l OCOOMCTOi BiJMOBITAIBHOCTI.
HesanexHicTh Ha NPaKTUIN CIIJA PO3YMITH SK HIKUM HE KOHTPOJBOBAHY CBOOOIY
MpolecyalbHUX /1M aJBOKaTa I Yac IPOBAKEHHS KOHKPETHOI CIPaBH Ta peai3allii
CBOIX MPOIECyaIbHUX IMpaB Ta HOPUIAUYHUX OOO0B’s3KiB. [IpMHIMI HE3aneKHOCTI
MIJIKPECIIIOE  OCOONMBUNA CTaTyc ajBokaTa. He3alexHiCTh aJBokaTa € CyTO
poQeciiiHOI KaTeropiero, TOOTO HE3aNeKHICTh M 4Yac peaii3amii Takux (yHKLIH,
AK: 3aXUCT, MPEJICTABHUIITBO, HAJAHHS 1HIIIMX BUJIIB MPAaBHUYOI JOMOMOTH [6, ¢. 39].

K. Miuenc y npaii «He3anexHicTh aiBoKaTa: BiJl 11€aJIbHOTO /10 JKUTTE3ATHOTO
IOpUJIMYHOTO CTaHAApTy» 3a3Havae€, 110 TMPEJCTABJISIOUM 1HTEPECH CBOTO KIIIEHTA,
aJBOKaT TMOBHHEH 3/1MCHIOBATH HeE3aJeXHEe MNpodeciiHe Cy/HKeHHS Ta HaJaBaTu
«BIIBEpPTY mopaay». Ha nymky aBTOpa, MPUHIIUI OCOOMCTOI HE3AJIEKHOCTI ajBOKaTa
CHiJ TpaKTyBaTH IIMPINE, OCKUIBKHA BIH BHXOJUTH 32 MEXI1 aJBOKATCHKOI JISUTBHOCTI
(IpencTaBHUIITBA IHTEPECIB KIIEHTIB Yy CyJax IMiJl 4ac 3axHUCTy iXHIX Mpas). ABTOp
HaroJIolIye Ha HEOOX1JHOCTI HE3aJIEKHOTO MPOGECIMHOTO CYJKEHHS aJBOKATOM IiJl
yac KOHCYJIbTYBAaHHSI CBOiX KIII€HTIB Ta HaJaHHI iM topuanuHux nopan. [Ipodeciiine
CYJDKEHHS CKJIQJA€ThCsl 3 TPOIECYalbHOTO Ta 3MICTOBHOTO KOMIIOHEHTIB. SIKIIO
MpolecyalbHUN KOMIIOHEHT MpO(EeCcifHOTO HE3aJIeKHOTO CY/DKEHHS aJBOKara
peanizyeTbcsl Yy CyJIOBOMY IPOIIECi, TO 3MICTOBHUHM — IIiJT YaC KOHCYJIbTYBaHHS Ta Ma€
IPYHTYBaTUCA Ha JOCTaTHIA iHdopmarlli, 3 ypaxyBaHHAM MpoQecioHali3My Ta
KOMITETEHTHOCTI. AJIBOKAT TMOBHUHEH BUKOPUCTOBYBATH MpodeciiiHe CYMKEHHs NpHU
aHamizli (axkTiB 1 3aKOHOJABCTBA, HAJAK4YM iM TJIYMaueHHsS, IO BIJMOBIAAE
CTaHJapTaM, BU3HAHUM IOPUIUYHOIO CHIIBHOTON. J(MCIMIUTIHAPHI OpTaHW TOBUHHI
pO3IJIAIaTH CKapTU Ha aJBOKATa, MOJaHl K KIIEHTaMH, TaK 1 TPETIMH OcoOaMu, SIKi
NOCTpaX I BHACTIIOK IIaXpanicTBa KIIEHTA, IKOTO MOKHA OyJI0 YHUKHYTH 3aBIISIKU

HE3JICKHOMY TpOQeCcCiiHOMY CYKCHHIO aJBoKaTa. TaK, y HOPUAMYHIA TMPaKTHUIll
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CHIA icHYHOTh TOKTPUHH, SIKI TOIIMPIOIOTH O0OB’S30K OOEPEKHOCTI HAa aJBOKATIiB
CTOCOBHO T. 3B. «HEKJIEHTIBY», i BIAMOBITHO, JAO3BOJSIOTH IOPUCIUKIISIM BU3HABATH
CKaprd TPETIX CTOPIH IIOAO BiAMIKOMyBaHHS 30WTKiB. [luTaHHsS mI0H0 TOTO, YM
pearnizyBaB aJBOKaT MpodeciiiHe He3alle)KHe CYJKCHHS, He € Cy0 €KTMBHHUM ITiJI Yac
MPUTATHEHHS 10 AUCIUILTIHAPHO1 BiAMOBiAanpHOCTI [8, ¢. 102, 105, 116, 139].

AHani3 3a3HayeHUX TMOIJISIIB, JT03BOJISIE MINTH BHCHOBKY, IO 3a0€3MEYEHHS
HE3aJIeKHOCT1  aJBOKATIB K OJHE 13 TOJIOBHUX 3aBJaHb  aJIBOKaTChKOI'O
CaMOBpsITyBaHHS, TmepeAdavae KOHTPOJIb 3a JOTPUMAHHSIM  3aKOHOJABCTBA
aJBOKaTaMH, 3aXHUCT 1 KOHTPOJb 3a JIOTPUMAaHHSIM aJBOKATaAMH TMPUHIIMITIB
aJIBOKaTChbkoi  AisibHOCTI, [IpaBui  anBOKAaTChKOi €TMKHM Ta  JOTPUMaHHS
3aKOHOJABCTBA y MpodeciifHiil misibHOCTI. lle He o3Hayae 3aXUCT KOHKPETHOTO
aJIBOKaTa 4M HOro iHTEpeciB, 0COOIMBO SKIIO BiH BYMHUB MPOCTYIOK. 3abe3nedeHHs
HE3JIEKHOCT] aJBOKATIB SIK 3aBJIAHHS OpPraHiB aJBOKATCHKOI'O CAMOBPSIIYBaHHS CIiJI
pPO3YMITH LIMpLIE, a caMe€ K 3a0€3MEUYECHHs HE3aJIEKHOCTI 1HCTUTYTY aJBOKaTypH
3arajoM Ta HEJOMYLIEHHS HE3aKOHHOT'O BIUIMBY B aJIBOKATChKY JISJIBHICTH 1 B pOoOOTY
OpraHiB aJIBOKaTCHKOTO CaMOBPSTyBaHHs, 30KpeMa.
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acnipanm

HAayKo8oi 1abopamopii 3 npoo.iem npomuoii 3104UHHOCMI
HABYANILHO-HAYK0B8020 THCmumymy Nel

Hayionanvrnoi akademii' enympiwnix cnpas

3ABE3INEYEHHSA AIBOKATOM IIPAB NOTEPIIJIOI'O BIJ 1O0POKHbBO-
TPAHCIHOPTHOI MPUTOAU Y KPUMIHAJIBHOMY MPOBAJI)KEHHI
30poiina arpecis pociiicbkoi (enepaiii mpoTu YKpaiHU IIIKOM BHUIIPABAAHO
BIJICYHYJIa Ha 3aJHI{ TUIaH MPOTUIII0 0araTboM KpUMiHAJIBLHUM IPABOIOPYIICHHSIM, Y
TOMY YHCJi 1 THUM, SIKI TOB’S3aHHI 3 TPaBMYBAaHHSM Ta 3aru0eiiio Jroaeu. Amke

BOMBCTBA Ta KAJIIITBO JIECATKIB THUCSAY YKpaiHIIB BHACIIIOK OOHOBHX i Mae OyTH
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HAJICXKHUM YMHOM 33JJOKyMEHTOBAHO Ta PO3CIIAYBAHO, IIO0 MOTpeOye KOJIOCATBbHUX
3yciiib 3 OOKYy OIEpaTHBHHUX IMPAIiBHUKIB, CIIJUHUX, EKCIEPTIB Ta MPOKYpPOpiB, a
TaKOXX 3HAYHOTO 4acy. Pa3om 3 TuM, omepaTHBHI MiAPO3AUIH, OPTaHH JOCYIAOBOTO
pO3CIiAyBaHHSI Ta TMPOKypaTypa TOBHHHI 3a0e3leyyBaTH AaKTUBHY MPOTHUIIIO
OpraHi3oBaHiil 37TOYMHHOCTI, fKa HA TJl BIMHMU 3MIIHIOE CBOi MO3MI Ta MOIIUPIOE
BIUIMB Ha yCi chepu KUTTS.

Takuii cran pedeil cTaB MPUUYUHOIO TOTO, IO 3HAYHO 3HU3UIIACSH €(DEKTUBHICTD
IOISUIBHOCTI  MPAaBOOXOPOHHMX ~ OpPraHiB 3 pPO3CIIAYyBaHHA  KpUMIHAJIbHHUX
[PaBONOPYILIEHb, PO3MOYATHX 3a (aKkTaMu JOPOKHBO-TPAHCHOPTHHUX IPUTOJ.
VYHacaigoK HEeIOCTaTHhO aKTUBHOIO Ta MPO(ECITHOrO BUKOHAHHA CIIJYMMH CBOIX
000B’sI3K1B, IPOKYPOPU HE MOXKYTh 3a0€3MEYUTH BUKOHAHHS 3aBJaHb KPUMIHAJIBLHOIO
npoBa/ukeHHs, nepeadayeHux y cr. 2 KIIK Ykpainu: nmpoBaykeHHsI 3aKpUBalOThCA 3
dbopManbHUX MIJICTaB, a JJIsI JOBEACHHS BUHU ocobu, sika cnpuunHmia J[TII gacto
Opakye nokaziB. [Ipm 1bOMy MNOpYyIIYIOTBCA @paBa MOTEPHIIMX BiJ JTOPOKHBO-
TPAHCTIOPTHUX TpuUroJ. BoHu He numie mo30aBiieHI KOMIIEHCAIlll 3a CIPUYUHEHY
MOpajbHy Ta MaTepiaibHy IIKOIY, a i OTPUMYIOTh IOAATKOBY IICUXIUYHY TpaBMy yepes
(aKkTUYHY HECIPaBEUIMBICTh, fKa 3a CYTO (OPMAIbHUMHU O3HAKAMHU € I[IJIKOM
3aKOHHOIO.

BurmnpaBieHHs Takoro CTaHOBMILA MOJISATa€ HE JIMILIE Yy BIOCKOHAJIEHHI pOOOTH
OpraHiB JIOCYy/JIOBOTO PpO3CIIIyBaHHA Ta TPOKypaTypu, a W B 3a0e3nedeHHi
e(eKTUBHOCTI IHCTUTYTY MpeACcTaBHULTBA iHTepeciB notepnuioro Bia JTII. Came uei
IHCTUTYT Ha TEMEPINIHIA Yac MOXKE PO3MNIANATHCA SIK OJHA 3 BAXJIMBUX TapaHTIH
3a0e3MeyeHHs] BUKOHAHHA 3aBlaHb KPUMIHAJIBHOTO TIPOBA/DKEHHS Yy CIpaBax
JOCJIIIKYBaHOT KaTeropii.

3anopykoro e(pEeKTHBHOCTI Ta PO3BUTKY 3a3HAUYEHOTO BHILE I1HCTUTYTY €
po3po0Kka oro TeopeTHUHHMX 3acaia. Jo Takux 3acaa BIAHOCMMO PO3YMIiHHSI 3MICTY
MPEJCTAaBHUIITBA aJBOKATOM IHTEPECIB TOTEPIUIOTO BiJ JOPOKHBO-TPAHCIIOPTHOI
IPUTOJIM y KpUMIHAJIBLHOMY MPOBAIKEHHI.

Teopernkamu npaBa TIPYHTOBHO JOCIHIJIKEHO MUTAHHS CTPYKTYPH FOPUIUYHOI

TISTBHOCTI, 11 PI3HOBHWJIB Ta CHIBBIIHOIIEHHS 3 MPAaBOTBOPUYOIO, MPABOOXOPOHHOIO,
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IIPaBO3aXMCHOIO NPaBo3acTOCOBHOIO [1-6]. IX 10po6oK KOHKpeTH30BaHO (axiBLAMH y
PI3HUX raixy3sx Ipasa, 30KpeMa y IUIOMIMHI KPUMIHAJIBHOI MPOIECyaabHOI MisSIBHOCTI.

VY3araJlbHEHHSI TOJNOXKEHb (YyHIAMEHTAIbHUX HAyKOBUX TMpalb, y SIKUX
PO3TIISTHYTO 3MICT JISUIBHOCTI 3arajioM 1 IOpUIWYHOI IISUIBHOCTI 30KpeMa, a TaKoX ii
OKpPEeMHX BHUIB, CBIYATH MPO CYTTEBI BIIMIHHOCTI B MOTJISIaX MO0 IIHOTO MTUTAHHS.
Jlo uucna eneMeHTIB CTPYKTYpU MISUIBHOCTI, 32 JaHUMH PI3HUX HAYKOBUX JIKEpEl,
BXOJATh: 3aci0 (3acobu), METOU, CIIOCOOH, pe3ybTaT (OUiKyBaHUM pe3ysbTaT), MeTa,
3aBAaHHS, LI, MpoLecC AISIbHOCTI, (opMa MPOLECYy AISUIBHOCTI, 00’€KT, CyO’€KT
(cy0’exTH), yYaCHUKH, IOPUINYHI Jii ¥ omeparlii, 3aco0u 1 crmocoou 31MCHEHHS Aiil Ta
oreparliii, pe3yJabTaTH i, IPUHININ, QYHKII1, HAIpsIMH, CTafil, eranu [7, c. 65-66].

Cepen pi3HOMaHITHUX MIAXOAIB A0 PO3YMIHHS 3MICTY IOPUJIMYHOI JISIIBHOCTI
(30KpemMa, KpUMIHAIBHOI MPOlieCyalbHOi) HAHOUIbII OOIPYHTOBAHOIO HAM BUIAETHCS
no3uuist M. A. Iloropeuskoro [8, c¢. 153], skuil BUILISE€ HACTYNHI BHYTPIIIHI
CTPYKTYpPHI €JIEMEHTH 3MICTY KPHUMIHAJIBHOIO IpOLECy: MeTa, 3aBJaHHA, nii Ta
cy0’extu. Lli enemeHTH, Ha AYMKY BYEHOr0, YTBOPIOIOTH HOr0 K LUIICHY JISJIbHICHY
cuctemy. Crafii, eranu, opraHizaliiiHO-IpaBOBI (OPMHU KPUMIHAIBHOTO MPOLECY
HayKOBEIb BITHOCUTH JI0 30BHINIHIX €JIEMEHTIB CTPYKTYPH KPUMIHAIBLHOTO MPOIIECY.
[IpuHuunu, wmeronu Ta (YHKIIT JOCIITHUK HE BBa)Xa€ €JIEMEHTaMU 3MICTY
KPUMIHAJBLHOTO TMPOIECY SK TISJIBHOI CHUCTEMH, ajie BKa3ye, IO BOHM BIIITPAIOTh
BXJIUBY pOJIb Y HOro (yHKIIOHYBaHHI W XapaKTepU3yIOTh BHYTPIIIHI Ta 30BHIMIHI
CYTHICHI O3HaKM JIaHOTO BUY JISUTBHOCTI.

Came mel miaxig MH BBa)XA€EMO JOIIILHUM JJIi 3aCTOCYBAHHS JIOCIIIKCHHS
3MICTY NMPEACTaBHUIITBA IHTEPECIB MOTEPIIIOrO Bl JOPOKHBO-TPAHCIOPTHOI NPUTOIU
Yy KpUMIHAJIbHOMY MPOBAKCHHI.

Crhigyroun 11OMy TiAXOAY MM JIUIUIA HACTYITHUX BUCHOBKIB. [IpencTaBHUIITBO
IHTEpeCiB MOTEPHiJIOro BiJl JAOPOKHBbO-TPAHCHOPTHOI MPUTOAU Y KPUMIHAJIBLHOMY
MPOBA/KCHHI € PI3HOBUJIOM KPHUMIHAJIBHOI MPOIECYyaIbHOI MisUTBHOCTI aJBOKaTa Ta
OXOILTIOETHCSl TIOHATTSAMHU MPABO3aXUCHOI Ta IOPUAMYHOI MISIBHOCTI. 3MICT TakKoOro

peACTaBHUIITBA CTAHOBIIATH HOTO MeTa, 3aBAaHHs, J1i Ta Cy0’ €KTH.
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[IpencTaBHUKOM IHTEPECIB MOTEPMIJIOTO Y KPUMIHAIBHOMY MPOBAKEHHI MOXKE
Oyt nume aaBokar. JiSUIbHICTH 3aKOHHOTO MPEACTAaBHUKA TMOTEPIIIOro CIif
BIIME)KOBYBATH BiJ ISITBHOCTI aBOKaTa Ta JOIUIBHO BIHOCHUTH JO OKPEMOTO BHUIY
JUSUTBHOCT1 — «3aKOHHE MPEICTaBHUIITBOY.

MeTta nmocmiKyBaHOTO BHUAY TPEICTAaBHUIITBA BIANOBIZAE  3aBAAHHSM,
BukiasienuM y cT. 2 KIIK Ykpainu Ta nossrae y peanizaiiii npaB, cBOOO] Ta 3aKOHHUX
iHTepeciBe noreprnigoro Big JTII, a Takox 3abe3reueHHs] MIBUJAKOTO, MOBHOTO Ta
HEYIEPEHKEHOTO PO3CIIiIyBaHHS 1 CyJIOBOTO PO3IJISAY 3 THUM, 100 TOM, XTO BUYMHUB
KpUMIiHAJIbHE MpaBoropymieHHs nepeadauene crarrsamu 286-288 KK VYkpainu, OyB
MPUTATHYTUHN 10 BiANOBIIAILHOCTI B MIPY CBO€i BUHH.

VY Mexkax 3a3Ha4eHOi METH IPEICTaBHUK (Y B3a€MO/III 31 CIIYUM, IPOKYPOPOM)
BUKOHY€ TaKi OCHOBHI 3aBJJaHHS: BCTAaHOBJICHHS BWUHHOTO, JOBEJCHHS HOTO BUHU;
MPUTATHEHHS] MOTO J0 BIJANOBIAAJIBHOCTI 3a 3aKOHOM Ta BIAIIKOAYBaHHS IIKOIH, IO
OyJa 3amoisiHa NOTEPIJIOMY KPUMIHAJIbHUM TPABOMOPYIICHHSIM.

[{i 3aBmaHHS BTUTIOIOTHCS B JKHUTTS 3aBISKH KOHKPETHUM JisM TPEACTaBHUKA
MOTEPIIOTO BiJI JOPOKHBO-TPAHCIIOPTHOI MPUTOJU Y KPUMIHATBHOMY MPOBAIKECHHI.
3asie’KHO BiJ CBOET CYTHOCTI JIaHi Jii CJIiJlT pO3MEXOBYBAaTU BIJIMOBITHO JI0 OKPEMHUX
dbopM [NISNIBHOCTI aJBOKaTa, JO0 SAKUX HaJleXkaTh: IMpoliecyaibHa, IOIIYKOBa
(meTekTuBHA), KOHCYJIHTaTUBHO-KOHTPOJIbHA Ta aHAIITHYHA.
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Yepueuwvka 0. A.,
acnipaumika Kagheopu aoMiHicmpamugHozo i QiHaHco8020 npasa
Hayionanvnoeo ynieepcumemy « Odecbka opuouyna akademisny

3AXUCT INIPAB JIIOAUHU I YAC PO3IJIAAY CYJAAMMU CITPAB
IMPO A/IMIHICTPATUBHI NIPABOINIOPYIIEHHSI, BIZAITOBIJIAJIBHICTD
3A SIKI IEPEJJGAYEHA CT. 44° KYnAIl

[ToctanoBoro Kabinery MinictpiB Ykpainu Bix 11.03.2020 poky Ne 211 «IIpo
3ano0iraHHsl MOLIMPEHHIO TEPUTOpier0 YKpaiHU TOCTPOi pecHipaTOpHOi XBOPOOU
COVID-19, cipuunaenoi kopoHasipycom SARS-Cov-2» 3 6epesns 2020 poxy Ha BCiit
TepUTOpli YKpaiHW 3alMpoBaJKEHO KapaHTHH, KM 3rojoM Oyio mnpoaosxkeHo. Ha
npaniBHukiB HarionansHoi nosminii, HarionansHoi reap/ii Ta mocagoBux ocid opraHiB
MICIIEBOTO CaMOBPSIIyBaHHS MOKJIaJ€HO 000B’SI3KHM MIOZ0 KOHTPOJIIO 32 TOTPUMAHHIM
3a00poH, BCTaHOBJIEHMX mocTaHoBow KabGinety MinictpiB VYkpainu Nel236 Bin
09.12.2020 poky, 30kpemMa OGOpPMIIEHHS  BIAMOBIIHUX  MaTepiamiB  TPO
MPaBOTIOPYIICHHS]  JUIsl  TPUTSATHEHHS BUHHUX OCI0 70  aaMIHICTPATUBHOI
BiMOBIAANbHOCTI. OMHAK, K TOKa3ye MpaKkTHKa MPUUHATTA CyJaMu pIilIeHb Ta

NPUTATHEHHS TMPaBOMOPYUIHUKIB A0 aJMIHICTPATHUBHOI BIJNOBIAAIBHOCTI HE €
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OJIHO3HAYHOI0. 3aKoHOM YkpaiHu «IIpo BHEcCEHHs 3MiH A0 JESKMX 3aKOHOJAaBUUX
aKkTiB YKpaiHu, CHOpSMOBAaHMX Ha 3amo0iraHHd BHUHHUKHEHHIO 1 TMOIIMPEHHIO
kopoHaBipycHoi xBopoou (COVID-19)» Bim 17.03.2020 poxy Ne 530 KVYnAIl
NONOBHEHO cT. 44° «llopylnleHHs NpaBuil ILIOAO KAPAHTHHY JIOJAEH», SKOKO
BCTQHOBJICHO  aJMIHICTpaTUBHY  BIJMOBIAANBHICTE 32 TOPYIICHHS  MpaBHI,
cIpsiMOBaHUX Ha 3anoOiranHs nommupenHto COVID-19.

Sk cBimUaTh pe3ynbTaTH aHAII3Y CHpaB MPO aJAMIHICTPATUBHI IPABOMOPYILICHHS
3a cr. 44° KYnAIl, sxi Oyam posrsiHyTi cymamu npotsrom 2020-2022 pokis y
OUIBIIIOCTI BUIAKIB MPOBA/KEHHS Yy CIIpaBaxX 3aKpUTO Yy 3B’S3KY 3 BIJICYTHIO CKIIaIy
aJAMIHICTPaTUBHOIO MPaBOMOPYIIEHHS a00 IMOBEPHYTO 0 MIAPO3IUIIB MOJILIT s
JOOIPAIIOBaHHS, OCKUIBKM MPOTOKOJHM MPO aJMIHICTPATUBHE MPABOMOPYLIECHHS HE
BIAIOBIAaIM BUMoram cT. 256 KYnAIl

Hanpuxknan, cyaas [lepradiBCbKOro paloHHOro cyay XapKiBChbKOi 00J1acTi
IOBEPHYB CHpaBy IIPO aAMiHiCTpaTHBHE MpaBonopyiueHHs 3a cr. 44° KYnAIl ans
HaJIeXHOro o(opMIIeHHs 0 Biaauty momimii. ITigcTaBoro st MOBEpHEHHS CIyTyBaslo
BIJICYTHICTb JJOKa31B BUHYBATOCT1 0COOM Y BUMHEHHI MTPaBOMOPYILIEHHS [2].

[ToctanoBoro BuHOTpaaiBCHKOTO pallOHHOTO CyAy 3akaprarchbkoi o0macTi
IPOBAKEHHS Y CIIPaBi IIPO aJMiHiCTpaTUBHE MpaBonopynieHHs 3a 4.1 c1.44% KYnAIl
3akpuTo Ha mijactaBi m.1 ct. 247 KYnAIl y 3B’43Ky 3 BIACYTHICTIO TOIi 1 CKJIamy
aJMIHICTPATUBHOTO TPABOMOPYIIEHHS. 3aKPUBAIOYM MPOBAHKEHHS MO CHpaBl CYJIs
BKa3zaB, 10 MaTepiaii CIOpaBd HE MICTATh JIOKa3iB BYMHEHHA 0CO0O0I0
paBonoOpyIIeHHs, nepenbadenoro 4. 1 cr. 443 KVYnAIl, a came: ocoba, ska
MIPUTATAETHCS 10 BIJAMOBIJAIBHOCTI HE € CyO’€KTOM TOCIOJApIOBaHHS, a € JIUIIE
oco0or0, Tpamwp sKkoi Ied cy0’ekT BUKopuctoBye. OTxe, Taka ocoba HE Hece
BIJINOBIIAJIGHICTh 32 HEBUKOHAHHA CYO €KTOM TOCTOJAPIOBAHHS BCTAaHOBJICHHX
3aKOHO/IaBCTBOM 000B’sI3KiB [6].

[Ipote, HaliuacTiine Cyaji 3aKpUBAIOTh MPOBAIKEHHS MO CHpaBl y 3B 53Ky 13
MaJI03HAYHICTIO BUNHEHOTO aMIHICTPATUBHOTO MTPABOTIOPYIIICHHS.

Tak, BianosigHo no cr. 22 KYnAII opran (mocagoBa oco0a), yIOBHOBaYKEHUIM

BUPIIIYBaTH CHpaBy, MOXXE 3BUIBHUTU MPABOMOPYLIHUKA Bl aaMiHICTPATUBHOI
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BIJIMOBIAAIBHOCTI Ta OOMEXWUTHUCH YCHHUM 3ayBaX€HHSIM Yy pa3l MaJlO3HAYHOCTI
BYMHEHOT'O HUM a/IMIHICTPATUBHOTO MpaBoNopyiieHHs [1].

SIK cBIIYUTH CyJI0Ba MPAKTHKA MEpeBakHa OUIBIIICTh BUCHOBKIB CYZJIB IIOAO
MaJ03HAYHOCTI MPABOMOPYIICHHS TIPYHTYEThCS Ha HASBHOCTI TOM’ SKIIYIOUHMX
0o0cTaBHH, 30KpeMa OepyThCs /10 YBaru XapakTep BUMHEHOTO MPABONOPYIIEHHS, 0CO0Y
MOpPYIIHWKA, CTYIIHb 1i BUHHU, MalHOBUN cTaH. Hampukian, cyaas [4HsSHCBKOTO
palionHoro cyny YepHIriBcbkoi 007acTi 3BUIBHHMB 0CO0Y BiJ aJAMIHICTPATHUBHOI
BigmoBimanbHOCTI 32 4. 1 c1.44% KYnAIl, y 3B’S3KY 13 MaJIO3HAYHICTIO BUMHEHOTO
aJMIHICTPAaTUBHOTO IPABOIOPYIIECHHSI Ta OTOJOCHUB i yCHE 3ayBa)KeHHS, OCKUIbKHU
paHilie ocoba A0 aJMIHICTpATUBHOI  BIAMOBIIAIBHOCTI HE TMPUTATYBAJaCh,
BpaxOBYIOUM BIJACYTHICTh 3aBIJaHOl IIKOAM, YMOBH Ta CHUTYyallllo, B SKUX
MPaBOIOPYIICHHS! BUMHEHE [5].

Pimennssm YepBoHOrpaachbKoro michkoro cyay JIbBIBChKOI 00acTi cKacoBaHO
MOCTAaHOBY MPO MPUTATHEHHS J0 aJMIHICTPATUBHOI BIMOBIJAIBHOCTI 1O CIPaBi MPO
aJAMIHICTpaTUBHE MPABOMOPYLICHHS MPO HAKJIAACHHS aAMIHICTPATUBHOTO CTATHEHHS
32 BUMHEHHS aJMIiHICTPaTMBHOTO MPaBOIOPYLICHHs, mepeabdadeHoro 4.2 cr.443
KVYnAIl y Buai mrpady B po3mipi 255 TpuBEeHb Ta 3aKPUTO MPOBAHKEHHS MO CIIpaBl
Ha mijactasl n.1 ¢r.247 KYnAll, 3a BiACYTHOCTI MOl Ta CKIaAy aJIMIHICTPAaTUBHOIO
npaBonopyieHHs, nepeadadenoro 4.2 cr.443 KYnAIl. CkacoByrO4H IOCTAHOBY IIPO
MNPUTSATHEHHS JIO0 aJMIHICTPATUBHOI BIJMOBIJAIBHOCTI, CyJ BKa3aB Ha Te, IO
mpaiiBHUKaMu TOJilii OyluM TOpyIIeHI MpaBa oOcCO0H, sKa NPUTITYETHCA 0
BIJIMTOBIAAILHOCTI, IepeadaueHi cT. cT. 268, 280 KYnAII [3].

TakuM 4YMHOM, 3aKpMBAIOYM MPOBA/KEHHS Yy ClpaBaxX MpO aaMIHICTPATUBHI
npasonopynieHHs, nepexdadeni cr. 44° KVYnAIl, cymau KepylOThCS OCHOBHUMH
MPUHITUTIAMU CYJIOYMHCTBA B YKpaiHi, a TaKOXX aKTHBHO 3aCTOCOBYIOTh MPAKTUKY
€BponencbKoro cyay 3 MpaB JIIOJWHM, BIAMOBIAHO 10 SKOi CyJ HE Mae IpaBa
caMOCTIiTHO penaryBatu (Gadyily MpaBOMOPYIIECHHS, BiI0OpaKeHy B MTPOTOKOJI, KA 1O
CyTl CTAHOBHUTH BHUKJIaJ OOBHMHYBAYEHHS Yy BUMHEHHI MEBHOTO MPaBONOPYIIEHHS,
BUHYBATICTh Y CKOEHHI1 SIKOTO MEeBHA 0cO00a MA€ JIOBOJUTH B CY/ll, a TAKOXK CyJl HE Mae

mpaBa CaMOCTIMHO BUINIYKYBaTH JIOKa3W BHUHYBATOCTI OCOOM y BYWHEHHI
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PaBOIMOPYIIECHHS, OCKUIBKM B TakWil crocid HeMHuHyue nepebupatume Ha cebe
¢byHKIi 00BMHYBa4a, M030aBISIOYUCH CTATYCy HE3AICKHOTO OPTaHy MPaBOCYS, 110
€ opymIeHHsIM cT. 6 KoHBeHIIiT po 3aXUCT IpaB JIOJUHHU 1 OCHOBOIIOJIOKHUX CBOOO/T.

OpnHak, HE 3Ba)KalO4M Ha BEJIMKY KUIBKICTh 3aKPUTHX MPOBAIKEHb, BCE K TaKu
CyIH MPUTATYIOTh BUHHUX OCIO JT0 BIAMOBIJAIBHOCTI 3a MOPYIICHHS MependadyeHi CT.
443 KYnAIL

Tak, Hampukiajg mNOCTaHOBOIO KpacHOapMIMCHKOTO MiCHKPAOHHOTO CYIY
JloHenbkoi 001acTi Cy0’€KTa TOCHOJApPIOBAHHS BU3HAHO BHUHHUM Yy CKO€EHHI
npasonopyieHHs, nepexdadenoro 4.l c¢r.44® KYnAIl Ta HakinageHo Ha HBOTO
aJAMIHICTpaTUBHE CTATHEHHS y BUrsial mwrpady B po3Mmipi 1000 HeomoaTKOBYBaHHUX
MIHIMYMIB JIOXOJIIB TrpomaisH, Mmo ckiaagae 17000 (ciMHaaUsTh THCSY) TpH.
[lincTaBoro i HaknajgaHHs wWTpady ciayryBajia JIOMYCK HpoAaBLs 10 pobOTH 3
00CITyroBYBaHHS TPOMAJISIH O€3 JIOKyMEHTY PO IMMOBHUM Kypc BaknuHaIlii [4].

Otxe, 3 aHalmizy 3MICTYy CYAOBHX pIillleHb BOAYa€TbCs, IO MPOBAIKECHHS Y
CIpaBax 3aKpHBAIOTHCA 3 MIJCTAB BIJICYTHOCTI B MPOTOKOJIAX MPO aJAMIHICTpPaTHBHI
MPaBOIOPYILICHHS MMOCUJIaHHS HA HOpMU 3akoHy YKpainu «IIpo 3axucTt HaceneHHs Bij
1H(MEKIIHHUX XBOPOO» 4YM 1HIIOTO HOPMATHUBHO-TIPABOBOTO aKTa, SKUM MOPYIIHIIA
0coba Ta B 4OMY KOHKPETHO TOJISITAl0Th TaKi MOPYIICHHS; JOMYIIEHHS TOMUIIOK i
yac CKJIQJaHHs MPOTOKOJIB (BIACYTHICTH 1H(OpMalli, sika Mae OyTH HasBHA B
MIPOTOKOJII 00OB’SI3KOBO, UM 3a3HAYCHHS MOMIJIKOBUX JaHUX), HE HaJaHO JOCTATHIX
JI0Ka31B Ha MiJTBEPHKEHHS BUMHEHHS 0COOOI0 aJIMIHICTPATUBHOIO MPABONOPYIIECHHS.
To6to Taki o0OCTaBMHM, CBiAYaTh NPO BIACYTHICTh JOBEACHOCTI  CKJIaxy
aJIMiHICTPATUBHOTO TPABOMOPYIIEHHS, a TaKOX 3 OMISAYy Ha TPUIUCH CT. 62
Konctutynii Ykpainu, BIANOBIAHO 0 sIKOT 0OBMHYBaUY€HHS HE MOXKE IPYHTYBAaTHCS Ha
MPUNYIIEHHAX, a BCl CYMHIBH IIOAO JOBEJACHOCTI BUHM OCOOW TIIyMAaysiThCcsA Ha il
KOPHCTb.

[Ilo cTrocyeTbcst MPUTSITHEHHSI MPABOMOPYIIHUKIB JI0 BiAMOBIIATBLHOCTI 3a CT.
443 KYnAIl, B 1bOMy IHTaHHI CyJ0Ba IIPAaKTUKA HEMAE OJHO3HAYHOIO Iiaxomy. Tak
OJIHI CyZ/il BU3BHAIOTh 0COOY BUHHOIO Y BUMHEHHI MTPABONOPYIICHHS Ta HAKJIaJAal0Th Ha

Hel mTpad, 1HII BHU3HAIOTH OCOOYy BHUHHOKO y BUMHEHHI MPABOMOPYIICHHS, MPOTE
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3BUIBHSIOTH  BIJl BUAMOBIZATBHOCTI Yy 3B’SI3KY 13 MAaJO3HAYHICTIO CKOEHOTO
npaBomnopyiieHHa. Ha Hamy nymKy, pe3yibTaT po3IUIALy CHOpPaBU 3aJIEKUTh BiJ
BHYTPIIIHHOTO MEPEKOHAHHS CYHJI Ta WOTO Cy0 €KTHMBHOTO CIPUUHATTS KOHKPETHOI
CUTYyallil, a TaKOX CTYIEHs CYCHIJIbHOI HEOE3MEYHOCTI BUYMHEHOTO MPOTUIIPABHOTO
TUSTHHSL.

[lincymoByrouM BHUIIEBUKIAJIEHE, MOXJIMBO JIUTH BHUCHOBKY, IO TakKi
00CTaBUHM JEeMOHCTPYIOTh, 10 y 2020-2022 pokax MexaHi3M IPUTATHEHHS [0
aJAMIHICTPaTUBHOI ~ BIANOBIJAJIBHOCTI  OCI0, SKI ~ BYMHSJIM  aJAMIHICTpaTHBHI
npasonopyieHHs, nepexdadeni cr. 44° KVnAll, npakruuno He npamrosas. Ilpu
HAsBHOCTI MPSIMO MPOTHJIEKHUX BUCHOBKIB B PIIIEHHAX CY[IB BaXKKO TOBOPUTHU 1 TIPO
JOTPUMAaHHS MPUHIIMIY MPABOBOI BU3HAYEHOCTI MiJl Yac PO3IJISAY aJIMiHICTPATUBHUX
cupaB. ManoedekTuBHa cucTeMa NPUTATHEHHS 10 BIAMOBIIATBHOCTI HETATHBHO
BIUIMBA€ 1 HA 3arajbHUN CTaH JOTPUMAaHHSA 3aKOHOJABCTBA 3a IMOPYLIEHHS MpPaBUII
KapaHTHHY, CAHITAPHO-TITE€HIYHUX Ta CAHITAPHO-TPOTUEIIIEMIYHUX MPABUIT 1 HOPM.
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HOcwvkoe /1. C.,

acnipanm Kagheopu nyoaiuHo2o YynpaeiiHus

ma AOMIHICMPYBAHHS CNeYialbHOCMI

281 Iyoniune ynpasninns ma aOMiHicmpy8auHs
Binnuywvkoeo deparcagnozo nedazociunozo
yHigepcumemy imeni Muxauna Koyobuncovko2o

YYACTDB IHCTUTYTIB I'POMAJIAHCBKOI'O CYCIIIVIBCTBA B
PEAJIIBALIIL ITIPABA HA OCBITY

I3 mouarky 2010-x pp. Ykpaina mpu peanizaiii TpoMajsiH mpaBa Ha OCBITY
noyasa JIeKJapyBaTH JepKaBHO-TPOMaICbKy MOJIENb YIIPABIiHHS OCBITOIO, 1110 3HAYHO
PO3IIMPIOE YUaCTh 1HCTUTYTIB TPOMAJITHCHKOTO CYCIUIBCTBA B pealizallli Aep:KaBHOT
OCBITHBOT TIOMTHUKHU. «HallioHaiibHa NTOKTpUHA PO3BUTKY OCBITH YKpainu Ha 2012-
2021 pp.» 3a3Hayae, MO «CyyacHa CUCTEMa YIPAaBIIIHHS OCBITOI0O Ma€ PO3BUBATHUCS SIK
Jep>KaBHO-TPOMAJIChKa, MOBMHHA BPaXxOBYBaTH PETiOHANIbHI OCOOJMBOCTI, TEHIEHIIIT
70 3pOCTaHHS aBTOHOMIl HaBYAJIBHUX 3aKJafiB, KOHKYPEHTHOCIPOMOXHICTh iX
OCBITHIX TOCIyr. JlisUIbHICTH OCBITSH CHPSIMOBYETHCS Ha TIOMIYKA HOBHX
JE€MOKPAaTUYHUX BIIKPUTHUX MOJIEJIEH yIPaBIiHHS OCBITOIO, 1110 30P1€EHTOBYIOTH OCBITHI
MpOIIECH HE Ha BiITBOPEHHS, a Ha PO3BUTOK. Y Hill mependayaeThes 3abe3meueHHs
JCpKABHOTO YIPABIIHHA 3 ypaxyBaHHSM TPOMAACHKOI ITyMKH, YHACHIZOK YOTO
3MIHIOETbCS HaBaHTOXEHHS, (QYHKINI, CTPyKTypa 1 CTWJIb IEHTPAJIBHOTO Ta
PErioOHaNIbHOTO YTpaBJliHHS ocBiTOIO» [1, €. 31].

3 npuitaaTTam y 2017 p. 3akony Ykpainu «I[Ipo ocBiTy» cepen 3acan aep>kaBHOI
NOJIITUKA y cdepl OCBITM Ta NPUHIUIIB OCBITHBOI MAISUIBHOCTI TPOTOJIOIIEHO

IMPUHOUIIN ~ ACPKABHO-TPOMAJACBKOI'O ynpaBJIiHH}I Ta ACPKABHO-IPOMAACBEKOI'O
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NapTHEPCTBA, IO 3HAYHO PO3UIMPIOIOTH Y4YacTh 1HCTUTYTIB T'POMAJSIHCHKOIO
CYCIIIBCTBA B peamizamii jgepxkaBHOi momiTUKA Yy cdept ocitu. Crarra 70
3a3HauYEHOr0 3aKOHY PO3TIyMauye Jep>KaBHO-TPOMAJIChKe YIIPaBIiHHA Y cpepl OCBITH
AK «B3a€EMOJII0 OpraHiB JIepKaBHOI BJaJM, OPraHiB MICIIEBOIO CaMOBpPSIAYBaHHS 3
IPOMaJICBKUMH 00’ € JTHAHHSIMH, 1HIIMMH 1IHCTUTYTaMU TPOMAJITHCHKOTO CYCILTBCTBA 3
METOI0 MPUUHATTA €PEKTUBHUX YIPABIIHCHKUX PIIIEHb Ta 33JJOBOJICHHS CYCIUIBHUX
iHTepeciB y cdepi ocBiTU» [2, ¢. 380]. OnHOYaCHO, 11€if HOPMATUBHO-TIPABOBUM aKT YU
HE BIIEpUIE BXUBAE€ Yy HAI[IOHAIBHOMY 3aKOHOJABCTBI TEPMIH «TIPOMAJCHKE
cCaMOBpSAyBaHHS y c(epi OCBITH» SK «IPaBO YYaCHUKIB OCBITHHOT'O TPOIECY Ta
IrpOMAJChKUX 00 ’€AHAaHb, IHIIUX I1HCTUTYTIB T'POMAJSIHCBKOTO  CYCIJIbCTBA,
YCTAaHOBYMMH JOKYMEHTaMH SIKUX IepeadoadyeHa AISUIbHICTh Y cdepl ocBiTH Ta / abo
COIIIAJIBHOTO 3aXHUCTy 0Ci0 3 OCOOJMBMMU OCBITHIMH IOTpeOaMH, BHUPIINTyBaTH
NMUTaHHA y cdepl OCBITU K Oe3MocepeHbO, TaK 1 4epe3 OpraHu IpoMaJChbKOTo
CaMOBpSAYBaHHS, OpaTh y4yacTh B YHOPABIIHHI 3aKjIaJOoM OCBITH, MICHEBUMH 1
JEp’)KaBHUMH CIpaBaMu y cdepl OCBITH 3 MUTaHb, 110 HAJIEXKATh 10 iX KOMIETEHLIIi»
[2, c. 380].

3akoH Ykpainu «IIpo OCBITY» HE BHOKpEMIIO€ (OPMU B3a€EMOJIl 1HCTUTYTIB
TPOMAASTHCBKOTO CYCHUIBCTBA 3 OpraHaMy JepXKaBHOI BIAgM Ta MiCIIEBOTO
CaMOBpSIYBaHHS TIpU peaiizaiii mpaBa TrpoMmaasH Ha ocBity. [lpore, 1iiaKOoM
OUYEBHJIHO, 1110 3aBAaHHS TPOMASHCHKOTO CYCIUJIBCTBA Yy JEMOKPATHUHIN JeprkKaBi
MOJISITAa€ y TPEICTABIICHHI IHTEPECIB PI3HUX COL[IaIbHUX TPYII, y4acTl y BUPOOJIEHH] Ta
OPUAHATTI TyOIIYHUX PINIeHb, HATJIAMYy Ta KOHTPOJIO HaJ MiSUTHHICTIO OpraHiB
nyomunoi Bianu. MHocninauku B. Kononenko ta C. JlammuH BBaXaroTh, IO «Yy
MOJIEpPHUX Ipoliecax CTAaHOBJICHHs €()EeKTHUBHOTO MyOJIIYHOTO YIpaBIiHHS B YKpaiHi,
HaWOIBII aKTyaJIbHOIO ()OPMOIO CHIBIIpaIll IHCTUTYTIB TPOMAASTHCHKOTO CYCIITLCTBA
Ta Jep>KaBU Ma€ CTaTH coliajibHe mapTHepcTBo» [3]. Ha ixHI0 nymKy, B Cy4acHHX
YMOBaxX TMEPEeBaXKAIOTh MPaBOBI (HOPMH B3a€EMOJIi TPOMAJSIHCHKOTO CYCIUIBCTBA Ta
opraniB myOJI4YHOT BIaAM, CEpe SKHUX: YYacTh MPEACTABHUKIB TPOMAISTHCHKOTO
CyCHJIbCTBa y poOOTI OpraHiB JepKaBHOI BJIa/M, OpraHiB MIPaAaBOOXOPOHHOT JAisSTILHOCTI

Ta JISUIBHOCTI JEp>KaBHUX MIANPUEMCTB, YCTAHOB Ta OpraHizaiiii yepe3 AisUIbHICTh
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HarJIAI0BUX Ta TPOMAJACHKUX Paj; 3adyyeHHs MPEIACTaBHUKIB IPOMAJICHKOIO CEKTOPY
Ha KEpiBHI MOCaJy OpPraHiB JEp>KaBHOI BIAJM;, y4acTh IHCTUTYTIB T'POMAJSIHCHKOTO
CyCIIUIbCTBA y  HOPMOTBOPYIM  JISJIBHOCTI  J€p’KaBW;  ydacTb  1HCTHUTYTIB
IPOMAJITHCHKOTO CYCIUIBCTBA Yy MPaBO3aCTOCOBYIM JISUIBHOCTI JE€p’KaBH; Y4acTh
MpEeICTAaBHUKIB TPOMAITHCHKOTO CYCHIIBCTBA y MPABOOXOPOHHIH AISUIBHOCTI JIep:KaBU
[3].

3akoHoM Ykpainu «IIpo ocBiTy» mepeadadeHo, 10 I peajtizaiii KOHIeHIi
JEp’KaBHO-TPOMAJICBKOIO  YIpaBiIiHHA y cdepl OCBITHU MOXYTh YTBOPIOBATHUCS
penpe3eHTaTUBHI TPOMAJICHKI O0’€IHaHHA Ta 1HII 1HCTUTYTH TPOMAISHCHKOIO
CYCIIIIBCTBA, IO TMPEACTaBISAIOTh, Yy TOMY YHCHI: TIEAAaroriyHUX, HAyKOBO-
MelaroriYHnX, HAyKOBUX MpalliBHUKIB; 3100yBayiB OCBITH; OAThKIB; 3aKJIaJIl OCBITH;
po0OOTOABIIIB; 00’ €THAHHS 3a3HauYCHMX KaTeropii ocid [2, c¢. 380]. 3amyueHHs 1UX
IHCTUTYTIB T'POMAJISIHCBKOIO CYCIUIbCTBA JI0 YIPABIIHHS OCBITOIO JOIOMArae IIUpIe
pEeNpe3eHTye TPOMAJCBKY JAYMKY M aKTHBHY COIL[aJIbHY HO3MIII0 T'POMAaJsH.
MexaHizmMamMu, 110 JONOMAararoTh 30upaTH 1H(OpMAI0, CHPUAIOTh PO3BUTKY
1HILIATUBY M COLIANIbHOI CBIJIOMOCTI HACENIEHHS, € MOHITOPUHT, ITPOBEACHHS 300piB
IPOMAJICHKOCTI, OMUTYBaHHS, BOJIOHTEPCHKI aKIlli, BUKOPHUCTAHHS COIIAJBHUX
1HUKATOPIB, PO3BUTOK NAPTHEPCHKHUX BIIHOCUH TOILIO [4].

['pomanceke camOBpsAyBaHHs, IO 3a 3a3HAYEHUM 3aKOHOM YKpaiHH
peani3yeThcsl SIK y 3aKjajl OCBITH, Ha MICIEBOMY (TE€pUTOpiaIbHOMY) piBHI Ta Ha
HalllOHAJTBHOMY (BCEYKpaiHCbKOMY) pIBHI, MpEACTaBICHE OpraHaMu TIPOMAJCHKOIrO
caMOBPSYBaHHS Y chepi OCBITH, Cepel SIKUX: OpraHu TPOMAJCHKOTO CAMOBPSIyBaHHS
3aKjaay oOcBITH; KoHpepeHii (popymu, 3°i31M) YYACHHMKIB OCBITHHOTO IIPOIIECY,
3aKJaJiB OCBITH, iX 00’€lHaHb, 10 CKJIMKAIOTHCA Ha TEPUTOPIi BIAMOBIIHOTO
HACeJICHOTO IMYHKTY, O00’€IHaHOl TEepUTOpIAIbHOI TpOMaaM, pailoHy, 00JacCTi,
ABtoHOMHOI PecnyOnmiku Kpum, nepxaBu; BceykpaiHcbkuil 3’131 y4YacHHKIB
OCBITHBOT'O TpoOIlecy Ta iX 00’€lHaHb, 10 CKIUKAETHCSA Yy MOPSIKY, 3aTBEPIKECHOMY
LEHTPaJIbHIM OPraHOM BHKOHABYOI BiIaau y cepi ocBiTy 1 HaykH [2, c. 380].

Jlep>kaBHO-TpOMaJICbKe ~ MAapTHEPCTBO  HA  3aKOHOJABUOMY  pIBHI  He

po3tiymauene. Ilpore, y «HamionanbHiii cTparterii CHOpUSHHA  PO3BUTKY
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IPOMAISTHCBKOTO CycHiabcTBa B YKpaini Ha 2021-2026 poku» BKaszaHO, IO
«MapTHEPCTBO MK JEPKABOI Ta TPOMAASHCHKUM CYCIIIBCTBOM € BaroMum
YMHHUKOM peajizaiii JEeMOKPAaTUYHHMX I[IHHOCTEH, 3aKpilNICHUX Yy MOJIOKEHHAX
Kouncturymii Yipainu» [5]. CroiBrpalis opratiB Jep>kaBHOi BJIaJH, OPraHiB MiCIIEBOTO
CaMOBpSIyBaHHS Ta IHCTUTYTIB TPOMAJSTHCHKOTO CYCIIJIbCTBA Mae OyTH 3abe3meueHa
Ha BCIX eTalax: IPOBEJCHHSA aHalli3y CTaHy peamizaiii Jep)KaBHOI TMOJITUKH Y
BIIMOBIAHIN cdepl Ta BU3HAUYCHHS TCHACHIN, BUOKPEMJIEHHS ITPoOjieM, BUPOOICHHS
BapIaHTIB iX pPO3B'sI3aHHSA, pPO3pOOJEHHS MPOEKTIB pINIEHb, iX IMIUIEMEHTAIl Ta
MOHITOPUHTY peaii3allii, OI[iHIOBaHHS Pe3yJIbTaTUBHOCTI [5].

O. ToMkiHa po3risAgae IPUHIMI TAPTHEPCTBA Y BIJHOCMHAX MIXK 1HCTUTYTaMHU
IPOMAJSTHCLKOTO CYCHIIBCTBA Ta JEPKaBOIO SAK CYYacHUM CHoci0 comiaibHOL
B3a€MO/II1, a TIpaBa JIOJUHU Y IIUX BIIHOCHHAX CTAIOTh IIEHTPAJLHUM YHHHUKOM [6, C.
64].

TakuM YMHOM, Ha Hally JAyMKY, BapTO pO3TJSAaTH y4acTh 1HCTUTYTIB
IPOMAJISTHCHKOTO CYCIUJIBCTBA Y peaiti3allii MmpaBa Ha OCBITY, SIK OJHY 13 HEOOX1THUX
YMOB JIEMOKpaTH3allii yKpalHChKOTO CYCHiTbCTBA Ta BAarOMHM YUHHUKOM
3a0e3neyeHHs paB Ta CBOOO] TPOMa/IsH.
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POJIb TPO®CIIIJIOK Y 3AXUCTI TPAB INTPAIIIBHUKIB

Bignosigno mo wactunu 3 crarti 36 KoHcrurynii YkpaiHu rpoMaasHd MaroTh
MpaBO Ha y4acTh y MpoQdeciMHMX CIIJIKaxX 3 METOK 3aXHCTy CBOiX TPYAOBHX 1
COLIIAJIbHO-€KOHOMIYHMX IpaB Ta 1HTepeciB [1].

[IpaBoBuii cTaTyc npodeciiHuxX CIiIok Bu3HavdaeThcsi KoHCcTUTYyIIEIO YKpaiHu,
KonekcoMm 3akoHiB mpo npaio Ykpainu, 3akoHoM Ykpainu "[Ipo npodeciitai criiku,
iX mpaBa Ta rapanTii aisuibHOCTI", 3akoHOM Ykpainu "lIpo o0'eqHanHs rpoMansH" Ta
1H. HOpPMATUBHO-TIPABOBI aAKTH.

OCHOBHUM 3aBAaHHSAM NOPOPCHUIOK € 3aXUCT TPYAOBUX 1 COLIAIBHO-
E€KOHOMIYHHX IPaB Ta IHTEPECIB CBOIX WieHIB. | x04a mpoQCijaKu MOXKYTh BCTYIIATH Y
BITHOCHHH, III0 PETYIIOIOTHCS PI3HUMHM Taly3sMH MpaBa (KOHCTUTYLIMHUM,
aMIHICTPAaTUBHUM, LIMBIJILHUM, COIIAJIBHOTO 3a0e3MedYeHHs Ta 1H.), BU3HAYAIbHUMHU

BCE X € COLIANbHO-TPYJOBI1 BIAHOCUHH, SKI PErYyJIIOIOTHCA TPYIOBHM IpaBoM [2; c.
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88]. Came TpyAoBe 3aKOHOJABCTBO 3a0e3leuye MPAaBOBE PEryJIOBaHHS MEPEBAKHOT
OLTBIIOCTI TIpaB 1 00OB'A3KIB MPOQCHIIOK, MO a€ 3MOTy BBaXKATH iX yYaCHUKAMHU
TPYJAOBHUX BiTHOCHH.

Crarta 1 3akony VYkpainu «IIpo mpodeciiiHi cnuiku, iX mpaBa Ta TapaHTIi
TISUTBHOCTI» BU3HAuUae TepMiH «mpodeciiiHa crinka (mpodceninka)»: 1e 100poBiibHA
HenpuOyTKOBa TpPOMAJIChKa OpraHizaiis, ska o0 ’€lIHye TpOMajsH, OB’ SI3aHUX
CIUJIbHUMH 1HTEpecaMHM 3a XapakTepoM ix mpodeciiHa (TpyaoBa) IisUTBHICTD
(maBuanns) [3] . Lleit 3akoH nmoaiIsge MPOQPCHIIKY BIIMOBIIHO 10 CTAaTYTy Ha MEPBUHHI,
MICIIEB1, periOHalIbHI, 00JIaCHI, peCyOIIKaHChKI, BCEYKPATHChKI.

Jocmimxeno, mo Koncrutyiis Ykpainu ta 3akoH «IIpo npodeciiiHi criiku, ix
IpaBa Ta rapaHTii AISUIBHOCTI» BU3HAYAIOTh MPABOCYO €KTHICTh Mpodcniiok. Pazom 3
tuM K3nll VYkpainu nopsn 13 mnpaBocyO’€KTHICTIO MPOQCHIIOK OKPEeMO BU3HAYAE
MpaBO Ha YyYacTh Yy TPYIOBUX BIJHOCMHAX BHUOOPHUX OpraHiB NEPBUHHUX
npoCHIKOBUX OpTraHi3aiii (mpodCcrmiikoBUX MPEACTaBHUKIB).

Boanowyac y TpyZoBHX MpaBOBIAHOCHHAX BOHM MalOTh MPaBO TMPEACTABISATH
1HTEepeCH MpaliBHUKIB O€3MOCEPEIHBO BIJl iX IMEHI, a HE B1J IMeH1 npodcniiku. [Ipore
npodcniiku Ta ix o0’ €AHAHHS CJiJ BU3HABATH CyO’€KTaMM TMPABOBIIHOCHH, a HE
BHUOOpPHUMHM OpraHaMH MEpPBUHHOI NpodcrinkoBoi opranizaiii [2; ¢. 90]. Sk BuGopHi
OpraHd BOHM JIMIIE TMPEACTABISIIOTh I1HTEpPECH TMEpBUHHUX mpodcniiok. Takuit
BHCHOBOK TIpsiMO BuIUIMBae 13 cT. 246 K3mll, B skiii 3a3HadyeHO, IO «IIEPBUHHI
npodCIUJIKOBI  Opradizaifii 3J1MCHIOIOTh CBOi TOBHOBa)XEHHSI 4Ye€pe3 CTBOPEHI
BIJIMOBIJTHO 10 CTaTyTy (MOJIOKEHHS) BUOOPHI OpraHu, a B OpraHi3alliix, JA¢ BUOOPHi
OpraHu HE CTBOPEHI, — Yepe3 MPEACTABHUIILKY PO CIIKY.

BuokpemiioroTe OUTbII MIUPOKUN CHEKTP (PYHKIIH NpoQCHiIOK: OXOPOHHY,
BUPOOHHYO-TOCIIOIAPCHKY, KYIbTYPHO-OCBITHIO, OpraHizamiiny [4; c. 48].

[Mogo BHpoOHMYO-TOCTIOAAPCHKOI (PYHKII, TO ii peanizaiis npodCriIKaMu
CHOTOJIHI BTpaTWja MPIOPUTET, BOHA Maja BEJIMKE 3HAYCHHS B yMOBaX IUIAHOBOI
€KOHOMIKHM, KOJH [ISJBHICTh MNpodchiiok Oyia chopsMoBaHa HacaMIiepel Ha
niaBUIICHHS e(EKTUBHOCTI BUPOOHUIITBA Ta BUKOHAHHS JepKaBHUX 3aBlaHb. HaBiTh

AKILO IF0 (PYHKIIII0 MOKHA PO3TIISAATH Kpi3h IpU3My 0€3poOITTS HACENEHHS, Y I[bOMY
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BUIAJKy BOHa HalOyBa€ [OCUTh BAXKIMUBOTO 3HAYEHHS, OCKIUJIbBKH PO3BUTOK
BHYTPIIIHBOTO BHPOOHHUIITBA 3a0e3ledyye NPOAYKTUBHY 3alHATICTh HAaCEJICHHS,
00poThOy 3 OE3pOOITTSIM 1 3aXUCT HOTO UWICHIB. 3 IOTO OJHE 3 TOJOBHUX 3aBIaHb
PO CIIOK.

bimbmiicte  AOCHITHUKIB  aKIEHTYIOTh yBary Ha TOMY, IO OCHOBHHMH
byHkuisiMu poCIUIOK € 3aXUCHA Ta npeacraBHuibka [5, C. 10; 6, c. 735; 7, c. 75].
[Ipote Taka kmacudikailiss GyHKIIH MpodCHiIoOK € JOCUTh YMOBHOI, OCKUIBKU Mij
(yHKLIE€I0 MOXXHA PO3YMITH OJHY a00 JEKUJIbKa B3a€MOIOB’A3aHUX chep MIsTBHOCTI
[8; c. 103].

OxopoHHY (YHKIIIO MOXHA OXapaKTepU3yBaTH SK OCHOBHY [ISJIbHICTb
npodCIUIOK, sIKa MPOSBISIETHCS Yy 3aXUCTI COLIAIIBHO-TPYAOBUX IpaB HalMaHUX
mpamiBaukiB. CaMm mporiec peanizaifii 3axucHoi (yHKIT BKIOYae 3amoOiraHHs
MOPYLIEHHSIM TPYJOBUX IpaB MpalIBHUKIB;, a BIJHOBJIEHHS NpaB, SIKI Bxke Oyiu
MOpYIICH], BIIOYBAa€ThCS HA BCIX pPIBHAX MPABOBOrO PETYJIIOBAaHHS TMpalll: Mpu
CTBOPEHHI HOPM TpPYAOBOrO IIpaBa, 3aCTOCYBaHHI LUX HOPM, HPO(CHIIIKOBOMY
KOHTPOJII 32 JOTPUMAHHIM HOPM TPYZOBOIr0 MpaBa Ta OXOPOHHU mpaui [7; c. 75].

Opnieto 3 Qopm 3axucHoi (GyHKIII € TOpODCHIKOBUI  KOHTPOJb.
[IpodcninkoBuil KOHTPOJIb BKJIIOYAE€ BUKOHAHHS KOJEKTMBHHMX JOTOBOPIB 1 YrojJ Ta
JOTPUMaHHS TIPABOBUX HOPM y cepi 3alHATOCTI, Tpaill Ta 0XopoHu mpaiii [9; c. 83].
VY paasHChKI YacH npod)CITiIKA Maju OiIbIlle TTOBHOBAXKEHB Y 111 cdepi, ane 1e 0yIio
MOB’SI3aHO 3 TUM, 1110 BOHM BUKOHYBaJIM JAep>kaBHI QyHKIii. B He3zanexHil YkpaiHi
Npo(CHIKK € TPOMAJCHKUMHU OpraHi3amisiMH, a TOMY 3IIHCHIOIOTh TPOMAJChKUN
KOHTPOJIb.

[IpeacraBHuIbKa (QYHKIIIS MOJISTAa€ B MPEACTABHUITBI MPOdCIIIKAMHU 1HTEPECIB
MpAaIiBHUKIB B JIEPKABHUX OpraHax, OpPraHax MICIIEBOTO CaMOBPSIIYBaHHS, TEpen
poboronasisiMu. OHIED 3 OCHOBHUX (hOpM HOro peasnizallii € BeIeHHS KOJICKTUBHUX
MEePETOBOPIB, YKIAJaHHSA KOJEKTUBHHMX JOTOBOPIB 1 yroa Tomo. Lls mpodcminkosa
TISUTBHICTD, SIK MPAaBHJIO, CIPSIMOBAHA HAa HAJaHHS MpaliBHUKAM OLIbIIOrO 0O0CATY

I1JIBT 1 TAPAHTIN NOPIBHSHO 3 YNHHUM 3aKOHOJaBCTBOM.
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[Ipo3opocTi, BIAKPUTOCTI Ta MyOJIYHOCTI, SIK OCHOBHI MPHUHIUIN isSTTBHOCTI
rPOMaJICBKUX OpraHizamiid, 3akpimieHi Takoxk y cT. 3 3akony Ykpainu «lIpo
rpoMaJIChKi 00'eqHAHHIY. 3a3HaueHa CTATTS Mepeadadae, mo TPoMaachki 00'eTHaHHS
1HOOPMYIOTh TPOMAJCHKICTh MPO CBOT MeTy (i) Ta AisuIbHICTh. CTarta 2 3aKoHy
VYxpainu «IIpo npodeciitni cmisiiku, iX mpaBa Ta rapanTii JisSJIbHOCT» BCTAHOBIIIOE, 110
npodCIIKM MaloTh 3a0e3MedyBaTH JOCTyH 0 iH(opMallii Jvire mpo CTaTyTHI Ta
OpOrpaMHi JTOKyMEHTH Ta HE IOBMHHI ONPWJIIOJHIOBATU BIAOMOCTI IpO JKEpesa
¢iHaHcyBaHHS 1 BHUTpaTu. BojHouac cniijy 3a3HA4UTH, MO 11 JaHI TaKOX €
3araJbHOAOCTYIIHUMH I WIEHIB MPO(CIILIOK.

®yHKUii mpodcHinKoBoi opraxizauli (IpeacTaBHUIBKA, 3aXUCHA) 3/11CHIOIOTHCS
BIJIMOBIAHO /IO TIOCTABJIEHOI METH Ta 3aB/JaHb, a TaKOX 3 YpaxXyBaHHSIM OCHOBHHX
MPUHIIMIIIB: 3aKOHHOCTI Ta IJIaCHOCTI.

VY nuTaHHSAX 1HAMBIAYaJdbHUX TPYAOBUX IpPaB Ta IHTEPECIB MpPAl[iBHUKIB
npo(CHIIKKA MPEACTABIAIOTh 1 3aXUIIAIOTh CBOIX WIEHIB y NOPSAIKY, BU3HAYEHOMY
MPaBOBMUMU aKTaMH Ta CTaTyTaMU. Y4acTb NPO(CHUIKKM Yy CTBOPEHHI, 3MiHI Ta
MPUNUHEHH] 1HAUBIAYAJbHUX TPYAOBUX BIJTHOCMH Y BHUIIQJKaX, BCTAHOBJICHHX
3aKOHOM, € HEOOXIAHICTIO. AJpPKEe IIe Ja€ 3MOTY YHUKHYTH 3JI0BXKHBaHb 3 OOKY
po0OOTOIaBIIs MO BIIHOUIEHHIO JO KOHKPETHOIO MpaliBHUKA NP YKJIAJIEHHI, 3MiHI Ta
pO3ipBaHHI TPYI0BOTO JIOTOBOPY.

[Tpodcninku MOXyTh OpaTh ydacThb Yy 31ACHEHHI TPABOBOTO PETYIIOBAHHS
TPYJIOBUX BIJHOCHH IIISIXOM BHECEHHS Cy0 €KTaM 3aKOHOJABYOi IHIIIATUBU Ta
BIJIMOBIAHUM OpraHaM Jep KaBHOI BJIaJy MPOMO3MIIH 111040 MPUIHATTS Yd BHECEHHS
3MiH /10 3aKOHIB Ta 1HIIMX HOPMAaTUBHO-TIPABOBHUX aKTIB, SIKI CTOCYIOThCS COL1AJIbHO-
TpYZ10BOi cdepu. .

OTxe, 3MIMCHIOIOYN CBOI TMOBHOBAKEHHS B KOJICKTUBHHMX Ta 1HJWBIIyalbHUX
TPYJAOBHX TPABOBITHOCHHAX Ta 3AIMCHIOIOYM HAarJAag 3a JOJCpPKaHHAM HOPM
3aKOHO/ABCTBA IMPO Mpalio, MPo(CIIKU KEPYIOThCS HacaMIepe]] OCHOBHOIO METOIO
CBO€1 MISTBHOCTI — MPEICTAaBHUIITBOM 1 3aXMCTOM Mpalli, COLIaTbHO-€KOHOMIYHHUX

IpaB Ta IHTEPECIB MPaIlIBHUKIB.
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Kaneniox B. O.,

3006ys8au euwoi ocsimu CBO mazicmpa
HABYANILHO-HAYKOB020 IHCMUMYMY Npasa
Kuiscvkoeo nayionanvHozo yHieepcumemy
imeni Tapaca [llesuenxa

OKPEMI IMTAHHSA COUIAJIBHOI'O 3AXUCTY I'POMA/JISIH, SAAKI
MOCTPAXKIAJN BHACJITOK YOPHOBHMJIBCHKOI KATACTPO®HU

YopHoOunbcbka kaTacTpoda — HaMTsHK4a 3a BCIO ICTOPIIO JIFOACTBA TEXHOTEHHA
katactpoda. Ii Macmrabu 106pe BioMi SK BYEHHM, TaK i MIOTITUKAM YChOTo cBiTy. Ll
’KaxJIMBa KaTacTpoda rnpusBena /10 3a0pyAHeHHs OUTbII K 145 THCSY KB. KM TepUTOPIi
Vkpainu Ta cycigHix kpaiH. COTHI TUCAY JIOJI€M 3a3HAId HETATUBHOTO BIUIMBY
PaJl0aKTUBHOTIO BUIpOMIiHIOBaHHS. LI katactpoda mo xapakrepy, mMacmradbax Ta
HEraTUBHUX HACIiJIKaX He Mae aHajioriB y cBiTi. Came oMy y ct1. 16 Koncturyii
VYkpainn YopHOOUIBCHKY KaTacTpody BHU3HAYEHO SIK KaTtacTpody IJIaHETApHOIO
MacmTaby, a 30epexeHHs TeHO(POHIYy YKpaiHCBKOrO Hapoay — SK OO0O0B’SI30K
nepxasu|1,14]. Buacnigok karactpodu Ha UAEC moctpaxnano Oiias 5 MIIbHOHIB
JIOJIe, SKI Ha ChOTOJIHI MalwTh  MPOOJIEeMH Yy peai3alii 3aKOHOJABCTBA MPO
COIIAJIbHUM 3aXUCT TPOMAJSH, SKI TOCTPpaXJAAIM BHACTHIIOK YOpHOOMIBCHKOT
KaracTpodu Ta iX COLIaNbHUI 3aXUCT MOTPeOy€e rMMOOKOIo 1 BCEOIYHOTO BpaxyBaHHS
HOBUX (PAaKTOPIB, 1110 BUHUKIIA B CY4YaCHUX €KOHOMIYHUX YMOBaX.

CpOroJiHi OJIHI€I0 3 HAWBAroMIImIOK 3a KUIBKICTIO MBI € KaTEropis TpoMajsH,
K1 MOCTpaXKJadu BHACHIIOK YopHOOMILCHKOI KaTacTpodu. UHCenbHICTh 0cC10, sKi
MalOTh CTaTyC MOCTPAXKJAINX Ta MAIOTh MPABO Ha MIbTH, ckiagae 1 718,1 tuc., 3 HUX:
181,1 Tuc. — yuacHuku jgikBigaii HacaiakiB aBapii Ha YAEC, 3 Hux 55,6 Tuc. — ocoou
3 iHBamiaHicTio; 1 534,8 tuc. — norepnini Big YopHOOMIBCHKOT KaTtacTpodu, 3 HHUX
48,9 Tuc. — ocodbu 3 iHBaNMigHICTIO Ta 322,8 TUC. — mit[2,225]. s miABUIIICHHS PiBHS
COLIAJIBHOTO 3aXUCTy JIIOJEH, sIKI mocTpaxaaiu Bijl YOpHOOMIBbCHKOI KaTtacTpodu, 3
JIEp>)KaBHOTO OIO/DKETY (PIHAHCYIOTHCS BIJMOBIAHI TPOTpaMU. 3a3HAYAETHCS, IO
cranoM Ha 1 ciuns 2021 poky cepen 1€l KinmbkocTi moctpaxkganux 181 149 -
YYaCHUKHM JIIKBiAAIii HachiakiB aBapii, 1 534 819 — morepmnim Big YopHOOUIBCHKOT

karactpodu, 13 Hux 322 876 miteii.
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Cepen OCHOBHHUX MBI’ Ta KOMIIEHCALIIH JIJIs1 TPOMAaJIsH, MOCTPaXK1aIuX BHACIIIOK
YopHoOubchkoi KatacTpodu HeoOXiTHO BBaKaTH [3]: Oe3miaTHe MPUAOAHHS JTIKIB 3a
perienTaMy JiikapiB; Oe3MIaTHE I103adeproBe 3yOompoTe3yBaHHS (32 BUHATKOM
3y0OIpOTEe3yBaHHS 13 JIOPOTOILIHHUX METAIB Ta MPHUPIBHIHUX IO BApTOCTI JI0 HUX);
MepIIoYeproBe 00CIyroByBaHHS Y JIIKyBATHHO-MPO(ITaKTUIHUX 3aKIajaxX Ta arTeKax;
BUIIaTa JIOTIOMOTH IO THUMYAacOBIM Hempare3gaatHocti B po3Mipi 100 mporieHTIB
CepeIHbOI 3apO0ITHOT TUIATH HE3aJIEKHO BiJl CTPAXOBOT0 CTaXy; BUILJIATa MPALIOI0OUYUM
oco0aM 3 IHBAJIJHICTIO JIOMOMOTH MO TUMYACOBIM Hempane3gaTHOCTI 10 4 MICSIIB
niapsia abo 10 S5 MICSAIIB y KaJeHJAapHOMY POIIl; M03a4eproBe 3a0e3MeueHHs KU
IJIONICI0 OC10, SIKI MOTPEOYIOTh MOJIMIIEHHS >XKWUTJIOBUX YMOB (BKIIIOYAIOUM CIM'T
3arubnux abo MOMEpINX TPOMAJSH; IOMICSYHA BHUIUIATa TPOIIOBOI KOMIIEHCAITi
BApPTOCTI MPOAYKTIB XapuyBaHHs JJIsi TPOMAJSIH, BIIHECEHUX JI0 KaTeropid 1 Tta 2
MoCTpaKaanux BHACHiIOK YopHoOMIbChbKkoi katacTpodu;  50-BimcoTkoBa 3HMKKA
IJIaTH 32 KOPUCTYBAHHSA JKUTIIOM, KOMyHAJIBHUMH TIociyramu Ta Tesnedonom. Ocobdam,
AKi TPOXKHWBAIOTh Yy OyAWHKaX, 10 HE MalTh IICHTPAJLHOTO OMAJICHHS,
BIAIIKOAOBY€eTbCA S50 MPOLEHTIB BapTOCTI MHajiuBa, NPUAOAHOTO B MeEXax HOPM,
BCTAHOBJICHUX JJIi TPOJAXy HaceleHHIo(yisi karteropid 1 Tta 2); Oe3ormiaTHe
3a0e3nedyeHHs] aBTOMOOLIEM o0ci0 3 1HBaJAHICTIO; 3a0€3MEYEHHsS] CAHATOPHO-
KYpPOPTHUM JIIKYBaHHSIM YCIX KaTE€TOpii MOCTpa)XIalivX, BKIIOYAOYH JITEH; BUILIATa
JIOTIOMOTH B PO3MIpl TPUKPATHOI CEPEAHBOMICSIYHOI 3apoOITHOI TIaTH y pasi
3BUIBHEHHS! MPALIBHUKIB y 3B'A3KY 3 JIKBIJAII€I0, pPEOpraHizaui€lo, CKOPOUECHHIM
YUCENHHOCTI a00 mTaTy (st TpoMajasiH kaTeropiid 1 ta 2 1 A y4acHUKIB JIIKBiJaIii
HaciiakiB aBapii Ha YAEC xkareropii 3); noaaTkoBa BIAMYCTKA 13 30€pexeHHSIM
3apo0ITHOI MiaTH CTpOKOM 16 KaleHgapHUX JHIB Ha pik (Mg karteropid 1 Tta 2,
0aTbKIB JiTEH 3 IHBAJIHICTIO); BCTYI 1032 KOHKYPCOM JI0 HaBYAJbHUX 3aKJIaaiB 1
BUILIATY MIJBUILIEHOT CTUIEH/I1T; Oe30mIaTHUi abo MJIbroBUH MPOi3[ OAUH pa3 Ha PiK
10 Oynb-aKOTO MYyHKTY YKpainu Ta Hazajn (BimmkomyBanHs 100 ta 50% Baptocti
mpoi3ay Uil TPOMaJsiH Karteropiii 1 Ta 2 BIANMOBIAHO); O€30IUIATHE KOPUCTYBAHHS
BCIMa BHJAMHU MICBKOTO Ta MPUMICBKOIO TPAHCIOPTY JJIsi TPOMAJISH, BIHECEHUX /10

karteropii 1 ta 2 yvacHukiB JnikBimamii HacmiakiB aBapii Ha YAEC; 3HMKeHHs
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MEHCIMHOTO BiIKY Ha IT'SITh — JAECATh POKIB 1 MUIBTHU MPH MPU3HAYCHHI TIEHC1H; BUILIaTa
HIOMICAYHOI TPOIIOBOi JOMOMOTH TPOMAJsHAM, SIKI MNPOXHUBAIOTh Ha TEPUTOPIl
PaTI0aKTUBHOTO 3a0pyJIHEHHS; JoIiaTa 3a poOOTy TpoMajsHaM, SKi MpaIiol0Th Ha
TEPUTOPIi  PaJl0aKTUBHOTO  3a0pYy/HEHHS, HaJaHHS JOJIaTKOBOi  BIJITYCTKHU
(301/IBIIIEHHS] TPUBAJIOCTI OCHOBHOI HMIOPIYHOT BIIMTYCTKH) TPOMaJIsiHAM, SIK1 TIPALIOIOTh
(mepeOyBaroTh y BIAPSHKEHHS) Ha TEPUTOPIT paaloaKTUBHOTO 3a0pyAHEHHS ), BHILIaTa
OJIHOPA30BO1 KOMITEHcAIlli ydacHHUKaM JikBifaiii HachiakiB aBapii Ha YAEC, sxi cranm
0Cc00010 3 THBAJIAHICTIO BHACHIIOK HOpHOOMIBCHKOI KaTacTpo(u, MpU BCTAHOBIICHHI
1HBaJIITHOCTI, TOB'SI3aHOi 3 HacmigkamMu YopHOOMIIBCHKOI KatacTpodu;  BHUILIATA
OJIHOPa30BO1 KOMIIEHCAllli CIM'AIM, SIKI BTPAaTWUJIM TOJyBaJbHUKA 13 YUCJIA YYACHUKIB
mikBigamii HacimiakiB aBapii Ha YAEC, cMmepTh sAKOro TMOB'si3aHa 3 HaCiIKaMU
YopHoOunbcbkoi KatacTpodu, a TakoX OaThbKaM MOMEPJIMX YYaCHUKIB JIIKBITAIli
HacniakiB aBapii Ha YAEC, cMepTh sKuX MoB's3aHa 3 HaciaiakaMu YopHOOMIBCHKOI
Karactpodu; BUILJIaTa WIOPIYHOI JIOTIOMOTHM Ha O3JI0POBIICHHS TPOMaJsIHAM,
MOCTPAXKJANUM BHACHIAOK YOpHOOMIBCHKOI KaTacTpodu kareropii 1, ydacHUKam
nikBigamii HacmigkiB aBapli Ha YAEC xareropiii 2 ta 3, eBakyiloBaHUM 13 30HU
BimuykeHHsd y 1986 p., #miTIM 3 1HBAMAHICTIO BHACHA0OK YopHOOMIBCHKOI
KaracTpodu; 1HIII NIJIBIY Ta KOMIEHcalli, Bu3HaYeH1 3akoHoM Ykpainu "[Ipo craryc i
COIIIAIbHUM 3aXUCT TPOMASH, SKI TOCTPaXJAaIM BHACHIIOK YOpHOOMIBCHKOT
Karactpodu".

3a noniapHe HEOOX1MHO HarajaTH, o 3akoHoM Ykpainu Bij 28.12.2014 No76-
VIII «IIpo BHeceHHsS 3MIH Ta BU3HAHHS TaKUMH, 0 BTPATHIM YHHHICTH, IESIKUX
3aKOHOJIaBUMX aKTiB YkpaiHu» [4] BHeceHO 3MiHM 10 cT. 60 3akony Ykpainu «IIpo
CTaTyC 1 COIIAJIbHUM 3aXUCT TPOMAJISIH, K1 TOCTPaXKIaly BHACTITOK YOpHOOMIBCHKOT
KaTacTpodu», 30KpeMa ocodaM, ski moctpaxaamu BHachimok UAEC, ski maroTh
OJIHOYACHO MpaBO Ha IHIINI MUIBTM Ta KOMIEHcallii, nepeadadeHi 3aKOHOJaBCTBOM
VYkpainu, HagarThCs 3a 1X BUOOPOM MUTBIM Ta KOMITEHCAIlli BIATOBIIHO 0 OJHOTO 3
3aKOHIB.

KinpKkicTh IUIBT Ta X pO3Mip AOBOJII YacTO 3MIHIOEThCS. [liATpUMyOUn MOMITHKY

HAIIOi Iep>KaBH, ke MUHYJIO BXKe 36 pOKIB, MPOTE 0OCST Aep>KaBHOT MIATPUMKH JIJIs
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noctpaxaanmux BHachigok YAEC He 3racae. SIk 3a3HauuMB mpe3uieHT Bosoaumup
3enencekuii: «lle Ti, XTO mepmIMMU TPUNHSAB Ha cebe MOTYKHUU yaap 06e3
CHeIaJIbHUX, Cy4aCHUX 3aC001B 3aXUCTy. Y HHUX HE OyJ0 HIYOro, KpiM PyKaBHUYOK Ta
kKacok». Jlokazom 11poro 0yB mpoekT Ha 2022 pik BiJIHOBJEHHS JEP>KaBHOI MPOTrpamMu
3a0e3neyeHHs] KUTJIOM YYacHMKIB JikBifaiii aBapii Ha YopHoOmnbcbkiit AEC, a
takok Yka3 Ilpesunenta "[Ipo nmomaTkoBi 3axoAu 3 BIJ3HAUEHHS Ta BIIAHYBaHHS
y4acCHUKIB JiKBialii HaciaKiB aBapii Ha YopHoOuiaschkii AEC» [5].

HeoOxigHo Big3HauuTtH, 110 BepxoBHa Pana yxBanumia 3akoH, 3a sskuM 3 1 ciuHs
2022 poKy NEHCIOHEPU-YOPHOOWIBII TMMOYaIM OTPUMYBATH MIJABUIICHY TMEHCIIO.
30Kpema, MeHCli JIIKBIJATOpaM MepepaxyBaInucs, BUXOIAYU 3 I ITHKPATHOTO PO3MIpY
MIHIMAJIBHOI 3ap0o0iTHOI TU1aTH Ha 1 ciuHs BIANOBIAHOTO poKy. Kpim Toro, HanmpukiHIi
2020 poky 3a inimiatuBoro Ykpainu Ta €BPP 3anns BUkoHaHHS JOBTOCTPOKOBHX
MpOoeKTIB 3 ikBiganii asapii Ha YopHoOwnbebkii AEC Pana mupextopiB €BPP
yXBajJWiia pILIEHHS PO CTBOPEHHA HOBOrO (oHAy — PaxXyHKy MIXHapOAHOIO
criBpoOITHULTBA 11 YopHOOMNS. 3aBASKH 3aIy4€HHIO MIKXHAPOJHOI JIONOMOTH
VYkpaiHa Ta HACTYIHI MOKOJIIHHS T'POMaJsiH HE 3aJIMIIATHCA HAOAMHIN 3 MPOOJIEMOIO
mikBigamii HacmiakiB YopHOOMIBCBKOI KaracTpodw, sKa Majga CIpaBIl CBITOBHI
MaciTao.

3 OJIHI€I0 CTOPOHU, MOKHA 3pPOOUTH BUCHOBOK, 1[0 KAaTEropis 0ci0 mocTpamKaiux
BHacmigok YAEC e noBou npuBiiIeiioBaHa B Hamomy 3akoHoAaBcTBi. [Ipore 3 1HIIO1,
came 1ed (hakTop CTBOPIOE MPOOIEMH IJi MPUUHSTTS CyIIIMHU MPABUIBLHUX PIllICHb.
AJKe, TPUYUHOI0 CYJTIBCHKUX TOMHJIOK, 30KpeMa camMe MpoOJieMHd 13 YacToro
3MIHOIO 3aKOHOJIaBUOTO BPETYJIIOBAHHS PO3MIPIB COLIAJIbHUX BHUIIAT 0co0aM,
notepnuuM Big aBapii Ha YAEC, 3ailicHeHHS YyHOPMYBaHHA JaHUX NUTaHb
HOPMATHBHUMHU aKTaMU PI3HOI IOPUAUYHOI CHJIM, OJTHOYACHA YHHHICTH JEKUIBKOX
MIJ3aKOHHUX HOPMATUBHO-TIPABOBUX AaKTIB, KOTPUMH PETyIIOIOTHCS OJHI 1 TI XK
BITHOCMHU —BC€ II€ CTaJI0 MPUYMHAMU HEOJAHAKOBOI'O TPAKTYBaHHS 3aKOHOJABCTBA
CyIIsIMHU pi3HHX 1HCTaHIN [6, 339]. TomMy, BuYeHI BBaXarmTh, IO CaMe€ 3aJs
3MEHIIEHHS] MOXKJIUBOCTI «CTBOPEHHS» PI3HOI CYJIOBOI MPAKTUKA B aAHAJOTIYHUX

MPABOBIIHOCHHAX Ta CIPHSIHHS €IHOCTI CYJOBOi MPAaKTUKH, /€ MPEAMETOM CIIOpY
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€ collalbHUN 3aXUCT moTepnuiux Bix katactpodu Ha YAEC, Oyno 3ampoBakeHO
THCTUTYT «3Pa3KOBUX CIIPABY.
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YMOBHU YKUIIAJEHHSA IIJIOBHUX BI/IHOCHH 3A
3AKOHOJJABCTBOM YKPATHU

3aKoHOJAaBCTBOM YKpaiHu TMependayeHi MEBHI YMOBH YKIAJICHHS UHUTIOO0Y,
JOTPUMYIOUUCH SIKUX 3apeecTpoBaHWM 100 OyAe BBaKaTUCs AIMCHUM Ta He
(hIKTUBHUM.

Ha panuii yac ciMelHO-TIpaBOBa HaykKa IiJi YMOBaMHU YKJIaJ€HHS UTIO0Y
po3yMi€ Taki OOCTaBMHHM, HAsBHICTh SKHX € HEOOXITHOI MJid HaJaHHS HUII00Y
MPaBOBOi YUMHHOCTI [2, c. 101].

AHani3ylouu CiMEITHO-NIPaBOBY JIITEPATypPy, MOKHA IINTH BUCHOBKY, 1110 Baroma
KUIBKICTh aBTOPIB CXBAJIIOE Ta BUKOPUCTOBYE MOJII YMOB YKJIAQJCHHS NUIIOOY Ha
MO3WUTHBHI Ta HeraTuBHI. [[03UTHBHUMY TPUIHSTO BBAXKATH YMOBH, TOTPUMAHHS SKHX
€ 00OB’SI3KOBHM JUIsl YKJIAJCHHS IOPUAMYHO 4YWHHOTO IUI00y. [linm HeratuBHUMEU
YMOBaMH HEPIJIKO PO3YyMIIOTh MEBHI MEPENTKO/IH, 1110 3aBXKAI0Th JIMCHOCTI NUTHOOHUX
BIJTHOCHH.

[TpoTe icHYIOTH ¥ 1HII JyMKH LIOJO0 MOJALTY YMOB YKIaJeHHsS nuio0y. AmMutpo
IBaHOBMY Meiilep BBakaB, 1110 TaKi YMOBU HEOOXI1JHO MOAUIMTH HA Ti, IO TATHYTH 3a
co00I0 BU3HAHHS NUIIO0Y HEMIWCHUM, M Ti, SIKI HE MAIOTh TaKOi >KOPCTOKOI CaHKIII.
IOpiit CemenoBuu YepBOHUII MNPUTPUMYETHCS MAYMKH, IO ICHYIOTH YMOBH 1
nepemkod. BiH BUOKpEMIIIOE NIEPENIKOIM, K CaMOCTIiHE SBUIlE, 110 HE BXOAUTH B

3MicT yMOB [4, c. 49].
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CimeliHuii kojekc YkpaiHu Mmae (ikcoBaHY KUIBKICTb YMOB JUIS YKJIaJCHHS
HNUTIOOHUX CTOCYHKIB. Cepejl HUX: JOCATHEHHS IUTIOOHOTO BiKYy Ta JOOPOBUIBHICTH
nuto0y.

Hopma miono pocsrHeHHS oco0amu, $Kl IJIaHYIOTh 3apeecTpyBaTH UTIOO,
HUTIOOHOTO BiKY 3akpirieHa y ctarti 23 CiMelHOro Kojekcy YKpaiHd 1 TPaKTYeThCs
HacTynmHUM 4uHOM: «[IpaBo Ha NMUTIO0 MarOTh 0COOH, SIKI JOCATIN HITIOOHOTO BIKY».
3rimHo g0 ctarTi 22 CiMeWHOro KojAekcy YKpaiHu IUIFOOHUN BIK IS YOJIOBIKIB Ta
KIHOK BCTAHOBIIIOETHCA Y BICIMHAALATh POKIB. Marouu Hamip YKIAacTH HUII00,
MaiOyTHIM YOJIOBIKOBI Ta JIPY>KHWHI Ma€ BUMIOBHUTHUCH BICIMHA/IIISITh POKIB came B TOU
JeHb, KoK OyzAe BIAOYyBaTHCS peecTpauis LU0y, a HE B JIEHb MOJAHHS 3asBU 0
OpraHiB JIEP>KaBHOT peeECTpallil aKTiB IUBUILHOTO CTaHY.

Cimeitnuii konekc Ykpainu He (ikcye oOMeXeHb 00 MaKCUMAIbHOTO BIKY
Uil peectpauli nuto0y. Pi3HUIM y Bill MK 0co0aMH, sIKI TUIAHYIOTh 3apEECTPyBaTU
CBOI1 BIIHOCUHH, TAKOK HE Ma€ HISIKOTO 3HAYECHHS.

VYKpaiHCbKUM 3aKOHOJABCTBOM MependayeHa TaKOX MOKJIMBICTh BCTYIUTH B
3aKOHHUM TUII00 3 micTHaAusATH pokiB. Ile mpommcano B wactuni 2 crtaTTi 23
CimeiiHoro KoJeKCy YKpaiHM: 3a 3asBOI0 OCOOH, sIKa JIOCATIIa IIICTHAIIATH POKIB, 3a
pillIeHHAM Cyy 1ii MOoXke OyTH HaJaHO MPaBO Ha N0, AKIIO Oy/Je BCTAHOBJICHO, IO
11e BIATOBIMaE i iHTepecaM. Taka 3asBa Oyje po3rIsTHyTa CYJAOM B TOPSIIKY OKPEMOTO
npoBapKeHHs [1].

HactynHoro ymMOBOIO JIHCHOTO HUTHOOY € MOro J0OpOBUIBHICTh. AHaTI3YyIOUH
BIAMOBIAHY HOpMYy CiMEHHOro KOJEKCY MO>KHa IINTH BHCHOBKY, IO HOPHUIUYHO
YUHHUM OyJe TOW 100, SKUW B OCHOBI Ma€ BUIbHY 3T0Jy 000X 3 MOIPYKIKS.
[lopymryrour 1eld TPUHIMUI, NPUMYIIYIOUM YOJOBIKA YHM >KIHKY JO0 UUIFOOHHX
CTOCYHKIB, pe3ylbTaTOM OyJie BU3HAHHS TaKOTO NMUTI00Y HeilicHuM. Taka cuTyarlis 13
MPUMYIIYBaHHSIM Oyja JOCUTh MOLIMPEHOI0 PaHillle, KOJU rojIoC AIBYMHU Maike He
BpaxoBYyBaBcA 1 11 JOJI0 BUPINIyBaiu OaTbKU 4d caM MaiOyTHIN 4osoBik. [{oci MoxHa
3YCTPITH MPUMYIITyBaHHS, aJie TeTep TaKWX BUMAKIB CTAJI0 HA0AraTo MEHIIIE.

Hewmae pi3Huili 3 4ynei CTOPOHU BUMHSIETHCS MpuMyc. Ile MoxyTh OyTu oauH 13

MOJIPYXOKS MO BIIHOIICHHIO JO 1HIIOrO, O0aThKW, POAWYI HAPEUYEHOTO YW HAPEUEHOI.
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['0710BHUM € caMe HasBHICTh TAKOTO MpUMYCY. TakoX poJil HE Tpa€e MeTa 1 BUJ TaKOTo
npuMmyiryBanHa. Ha oco0y MOXyTb THUCHYTH TICHXOJIOTIYHO, (I3MUYHO 3 METOIO
30araueHHs 4 MOMCTH.

OHOYAaCHO 3aKOHO/JABCTBOM IE€pen0avyeHo Te, 110 3apeecTpPyBaBIIM LU0 13
0c00010, [0 HE MOTJa KEpyBaTH CBOIMH MisIMH 1 YCBIJOMIIIOBATU iX, OyAyTh MaTH
Micile Hachiaku, nepeadadeni B crarrero 38 CimelHHOro Kojekcy YKpaiHHM, a caMme
BU3HAHHSI IITI00Y HEJIIMCHUM.

[li nBi ymMOBU (JOCATHEHHS INUIIOOHOTO BIKY Ta JOOPOBUIBHICTH MLLTIO0Y),
nependadyeHl He JMIle YKpPaiHCbKMM CIMEHHUM 3aKOHOJABCTBOM. BoOHHM Takox
3HAMIILTM CBOE 3aKPIIJIEHHS B 3aKOHAX OIBIIOCTI MPOTPECUBHUX JIEPHKAB.

Crarti 25 Ta 26 CiMEeHHOTr0 KOJIEKCY CBOIM 3MICTOM BiJJOOpa)KarOTh MEPEIIKOIU
g yknageHHs 1nuno0y. Ilepemkonamu  Juist  yKIAAeHHS NUTIO0Y BBa)XarOThCS
00CTaBHHM, HAABHICTh SIKMX YHEMOXKJIUBIIIOE JEPKABHY PEECTpallilo HUII00Y 1 pOOUTH
il HempaBoMipHOIO [3, c. 76].

Crarta 25 nependadae NpuHUMIT OJHOULTIOOHOCTI B YKpainu. Lle o3Hauae, mo
nepedyBaHHs xo4ya O OJTHOTO 13 MOJAPYXAKS B IHIIMX (BXKE 3apEECTPOBAHUX) HUTFOOHHUX
BIJIHOCMHAX YHEMOXJIMBIIIOE TIPaBOMIPHICTh Ta JiHcHICTh 1umo0y. Ile €
B1IOOpaKEHHAM B)K€ 3raJlyBaHO MPUHLHUIY MOHOTamii. Takuil MpUHIUI 1CTOPUYHO
OyB BJACTMBUU ILTIOOHO-CIMEHHIA TOBEMIHII yKpAiHI[IB Ta 3HAWIIOB CBOE
3aKpITUICHHS B ICHYIOUOMY Ta YUHHOMY KOJEKCI.

B 26 crarTi HaBeneHud nmepenik oci0, SKIi HE MOXYTh MDK COOOI0
OJIPY’KYyBaTHCh. 3a00pOHSETHCA pPEECTpallis IUII00IB MDK: pOAMYAMH TPsIMOI JIiHIT
CHOPIJTHEHHA; PIIHUMH (MIOBHOPIAHUMHU 1 HEMOBHOPIJHUMH) OpaTamu 1 CECTpaMu;
JBOIOPIIHUMHU OpaTaMy 1 CEeCTpaMH; PITHUMH TITKOK, ISABKOM 1 IUIEMIHHHUKOM,
IUIEMIHHMIICI0; YCUHOBIIIOBAYEM 1 YCHMHOBJICHHM; MIDXK JITbMH, IO OYJM YCHHOBJIEHI
ycuHoBIoBaueM. Lliero x crarTero nepeadadeHo, 110 NOBHOPITHUMU € OpaT 1 CeCcTpH,
SK1 MarOTh CIUJIBHUX OaThKIB, @ HEMTOBHOPIIHUMH TaKl, Y SKUX JIMIIE OAThKO CIUTbHUAN
YH JIMIIE CTUIbHA MaTH. TakoX BU3HAYEHO, [0 MK YCUHOBJIIOBAYEM Ta YCUHOBIICHUM

MO>Ke OyTH 3apeecTpOBAHUM IUTIO0 MicIisi CKACYBaHHS YCUHOBJICHHS.



266

BuzHanHsT 0coOM HEI1€3MaTHOK TaKOX YHEMOJXKIIMBIIIOE PEECTpAIlil0 HLTI00Y.
Taxa HopMa HasiBHA B yactuHi 3 ctaTTi 39 CimeitHoro kojekcy Ykpainu. Buznadenns
Heie3naTHO1 i3udHOT 0cO0M MiCTUThCA B yacTuHi 1 ctarti 39 [{uBiTbHOTO KOJEKCY
VYkpainu, a came - ¢izuyHa ocoda Moke OyTH BHU3HAHA CYJOM HEJI€31aTHOIO, SIKIIO
BOHA BHACTIOK XPOHIYHOTO, CTIMKOTO IICHXIYHOTO pO3Jaay HE 3/aTHa
yCBIJIOMJTIOBATH 3HAYECHHS CBOiX Jii Ta (a00) kepyBatu HuMmU. Lle o3Havae, 1Mo ocoda
HE MOXE YCBIJIOMJIEHO, JOOPOBUIBLHO Ta 0€3 MPUMYCY HAJaTd 3TOAYy Ha YKJIaJCHHS
HUTIOOHUX BIIHOCHH, 110 TIPSIMO MOPYIIYE OJIHY 3 YMOB YKJIaJICHHS IIUTI00Y.

I ocTanHbOIO 13 mepemkoj] € TshHkka XBopoOa abo xBopoOa, HeOe3meuHa Jyist
ApYroro 3 mojApyxoks 1 (abo) ixHIX HamaakiB. Skmo ocoba 3Hana abo MOrJa 3HATU
PO HAsBHICTh y ceOe TAXKKOI XBOPOOW, sIKa MOKE€ HAHECTH WIKOAY JPYyroMy 3
MOAPYXOKA Ta (4M) 1X HaIaakaM, 1 He TOBIJOMMIIA TIPO 1€ IO peecTparlii nuiody, To
pe3ynbTaToM Oyzie BIANOBIIAJIBHICT y BUIJIAAI BU3HAHHS HUTOOY HemiiicHuM [4, c.
80].

MoxHa 3poOUTH BHUCHOBOK, IO 3aJisl pEecTpallii NUT0y MOAPYKKIO
HEOOXITHO JOTPUMYBATHCA BUYEPHHOro nepeniky ymoB. Cepeln HHMX: JOCATHEHHS
NUTFOOHOTO  BIKY, JTOOpPOBUIBHICTH, OJHOIUIIOOHICTH, HASBHICTH JI€3aTHOCTI Ta
BIJICYTHICTh HaMipiB YKJAacTH HUIIOO0 MK ocoOamu, nepeadayeHuMu 26-10 CTaTTero
CimeitHoro konekcy Ykpainu. HemonepxkanHusi xoua 6 onHi€l 3 BUIEBKa3aHUX YMOB
BEJIC JIO BIJIMOBIAAIBHOCTI, SIKa BUPAKAETHCSA B HEAIMCHOCTI MUTIO0Y.
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MUTAHHS PEI'YJIOBAHHS TPYJIOBUX BIJTHOCHH I YAC AIi
BOEHHOI'O CTAHY: KOJIEKTUBHUM JOT'OBIP

3 TModYaTKOM 3alpOBa/KCHHS BOEHHOTO CTaHy, BIANOBIAHO 10 YKa3zy
[Ipesunenta Ykpainu Bim 24.02.2022, perynitoBaHHS TPYJIOBUX BIJTHOCHH 3a3HAJIO
ICTOTHHMX 3MIH, II0 Y CBOIO Y€Pry CIPUYMHUIIO HU3KY CYJIOBHUX CIOPIB K HACHIJOK iX
peamizamii. Y JaHOMY BHMaJAKy, TOBOJII CIIPHUM IIOJOXKEHHSAM SIBISETHCS IIPABO
pOOOTOAABIIS 3YNMUHATH IO OKPEMHUX TOJOXKEHb KOJEKTUBHOTO IOTOBOPY, MPOTE
OUIBII JIOPEYHO BECTH MOBY NpO aOCONIOTHE MPaBO pPOOOTOAABLS 3YNMHUHUTH IO
KOJICKTUBHOT'O JIOTOBOPY Y IIUJIOMY, a/KE€ 3aKOHOJABCTBOM HE Iepea0adeHo IMepesik
TaK 3BaHUX «OKPEMHUX TOJIOKEHBY AII0 SKUX pOOOTOaBeIb HE Ma€ MPaBo 3yMUHATH. B
CHJIy 40ro, poOOTOAaBEIhb MOXKE 33 BIACHOIO 1HII[IATUBOIO 0araropa3zoBO 3YMUHATH Ta
BIIHOBJTIOBATH [IIF0 IIMX ITOJIOXKEHb, IO y CBOK YEPry Ma€ BHUCOKY WMOBIPHICTH
MEPEepPOCTH y 3TOBKUBAHHS Ta MOPYIICHHS MPUHIIMITY BEPXOBEHCTBA MpaBa, 30KpemMa
TaKUX WOTO CKJIQJOBUX SK PIBHICTh Ta CIPABEIINBICTD.

Jlo 3ampoBapKCHHS BOEHHOTO CTaHy TIMTaHHS BHECEHHS 3MIHH IO
KOJICKTUBHOTO JIOTOBOPY PpETYJNIOBAIOCA TOJIOKEHHAMU 3akoHy Ykpainu «IIpo
KOJIGKTHBHI JI0roBopu Ta yrojau». Bimnmosigno mo crarti 14 3akony Ykpainu «IIpo
KOJIGKTUBHI JOTOBOPH 1 Yroaw», 3MiHU 1 JIOTIOBHEHHS JI0 KOJIGKTUBHOTO JIOTOBODY,
YTOAM MPOTATOM CTPOKY X [1i MOKYTh BHOCUTHUCS TUIBKH 3@ B3a€MHOIO 3T0JI0I0 CTOPIH
B TMOPSJIKY, BHU3HAUYEHOMY KOJEKTUBHUM JoroBopoM, yromowo[l]. IIpore i3
3aMpOBaKEHHSIM BOEHHOTO CTaHy BCTYNWUJIM B CHJIY IMOJOXEHHS CIEiaIbHOrO

3aKOHOAABCTBa. Tak, BiAMOBiNHO M0 yacTuHH 2 ctarTi 20 3akony Ykpainu «IIpo
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PaBOBUN pPEXKUM BOEHHOTO CTaHy», B yMOBax BOEHHOIO CTaHy HE MOXYTh OyTH
oOMexeHl TpaBa 1 CBOOOAM JIOAWHU 1 TPOMaJsSHUHA, TMepeadayeHl YaCTUHOIO
apyroio ctatti 64 Koncturynii Ykpainu [2]. ¥V cBoro uepry crarrero 64 Konctutymii
VYKpaiHu BCTaHOBIIEHO, 110 B yMOBaX BOEHHOTO a00 HAJI3BUYAMHOIO CTaHY MOXKYTh
BCTAHOBJIIOBATHCS OKpeMi OOMEXEHHS MpaB 1 CBOOOJ 13 3a3HAYCHHSIM CTPOKY il IIUX
obmexxenb. He MoxxyTh OyTH 0OMExeH1 IIpaBa 1 cBOOO U, mependaueHi CTaTTsIMu 24,
25, 27, 28, 29, 40, 47, 51, 52, 55, 56, 57, 58, 59, 60, 61, 62, 63 miei KonctuTy1iii.
3okpeMa, yactTuHOlo mepmior crarti 24 Konctutymii Ykpainu nependadeHo, M0
IpOMaJITHA MalOTh PIBHI KOHCTUTYIIIMHI TpaBa 1 CBOOOJM Ta € PIBHUMH TeEpe
3akoHOM [3]. OpnHak, gk BOayaeThCs, MOJIOKEHHS TMPO NPaBo POOOTOAABLS
MPU3YNUHATH JIII0 OKPEMHX MOJIOKEHb KOJIEKTUBHOTO JIOTOBOPY 171€ BpO3pi3 13 BUIIIE
3a3HAYCHUM KOHCTUTYLIMHUM MPUHIIUIIOM PIBHOCTI.

Tak, BIMOBIIHO YacTUHU niepioi ctarTi 11 3akony Ykpainu «IIpo opranizaiiito
TPYJIOBUX BIJHOCHMH B yMOBaX BOEHHOTO CTaHy», Ha mepiog BOEHHOro cTaHy mis
OKpPEMHX MOJO0XKEHb KOJEKTUBHOTO JIOTOBOPY MOKe OyTH 3yIUHEHA 3a IHILIaTHBOIO
pobotonasiis [4]. ToOTO, sIK yKe BUIIE 3a3HAYAIOCS JTaHE MOJIOKEHHS HISIKUM YMHOM
He 00MeXye poOOTOMABII y BUOOPI ITUX IMOJ0KEHB, Y TOM CaMHI Yac HE BCTAHOBIIIOE
0oOMe)XEeHHs, II0/I0 BITHOBJICHHS iX Jii A0 MOl CKacyBaHHS BOEHHOIO CTaHy, IO Yy
CBOIO UEPTy CTaBUTh y HEPIBHE CTAHOBUIIE MPAIliBHUKIB, sIK1 OyJIM 3BUIbHEH1 y MEePioj]
3YMUHEHHS [1i JaHUX TOJIOKEHb Tepe/ MpalliBHUKaMU, siKi OyJid 3BUIBHEHI Tif 4Yac
BIIHOBJICHHS JI1i 3yITUHEHUX TMOJI0KEHb KOJIEKTUBHOTO JIOTOBOPY. AJI’Ke poOOTO1aBeIlh
Ma€ MOJIMBICTB 3JIOBKUBATH ITUM MPABOM 1 BCTAHOBJIIOBATH KpaIlli yMOBH ISl OLTBIII

JOSUTLHUX TIPAIliBHUKIB.

3okpema, KoOHCTUTYUIMHMI Cyn y chopaBi 3a KOHCTUTYUIMHUM TOJAHHAM
Bepxosnoro Cyny Vkpainm moao BignoBigHocti Kouctutymii  Ykpainu
(KOHCTUTYIIMHOCTI) MOJOXKEHb cTaTTi 69 KpumiHanbHOTO KONeKcy YKpaiHu (crpaBa
PO MPU3HAYEHHS CYJIOM OBl M’SKOTO TokapaHHs) Bij 2 auctonaga 2004 poky Ne
15-pn/2004, y miamyskTti 4.1 BKa3aB, 1m0 BIAMOBIJHO 10 YaCTHHH TEPIIOi CTaTTI 8

Konctutymii Ykpainu B YKpaiHi BU3HAEThCS 1 Ji€ MPUHIIMI BEPXOBEHCTBA IpaBa.


https://ccu.gov.ua/sites/default/files/ndf/15-rp/2004.doc
https://ccu.gov.ua/sites/default/files/ndf/15-rp/2004.doc
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BepxoBeHCTBO mpaBa — 1€ MaHyBaHHS IpaBa B CYCHUIbCTBI. BepxoBeHCTBO mpasa
BHUMarae BiJ] JepKaBU HOro BTIJICHHS y MPaBOTBOPYY Ta MPAaBO3aCTOCOBHY MAiSUIbHICTD,
30KpeMa y 3aKOHH, SKi 32 CBOIM 3MICTOM MarOTh OyTH MPOHUKHYTI MEPEIyCiM iaesiMu
COIIIAJIbHOI ~ CHIPaBEUIMBOCTI, CB0OOOJM, piBHOCTI Tomo. OpHUM 3 TMPOSBIB
BEPXOBEHCTBA TMpaBa € Te, 10 MPAaBO HE OOMEKYEThCS JIMIIE 3aKOHOJIABCTBOM SIK
OJIHIE€I0 3 Horo ¢opm, a BKJIIOYAE W 1HII COIllajibHI PEryJaTOpH, 30KpeMa HOPMH
Mopai, Tpaauiii, 3BHYai TOIIO, $KI JETITUMOBAaHI CYCIUIBCTBOM 1 3YMOBIICHI
ICTOPUYHO JOCSTHYTUM KYJIbTYpPHHUM pIBHEM cCycHniibcTBa. Bcl 1l eneMeHTH mpaBa
00’ €HYIOThCSl SIKICTIO, IIO BIAMOBIJA€ 1/1€0JIOTIT CIpaBeUIMBOCTI, 1/1ei mpaBa, sKa
3HAYHOIO MIpOIO AicTana BinoOpakeHHs B KoHcTutyuii Ykpainu.

Take po3ymiHHS MpaBa HE Aa€ MiACTaB JJIsl HOrO OTOTOKHEHHS 13 3aKOHOM, SIKUI
1HO/I1 MOKe OyTH ¥ HeClpaBeIMBUM, Y TOMY YKCII1 00OMEXyBaTu CBOOOAY Ta PIBHICTh
ocobu. CrpaBemsiMBICTh — OJHA 3 OCHOBHUX 3acaj MpaBa, € BUPIMIAIBHOI Y
BU3HAYECHHI MOT0 K PEryNaTopa CyCHUIbHUX BIAHOCHH, OJIHUM 13 3araJIbHOJIOICHKIX
BHUMIpIB mpasa [5].

[3 BuIIe 3a3HAYEHOr0 MOKHA MPUWUTH 10 BUCHOBKY, IO MOJOKEHHs cTaTTi 11
3akony Ykpainu «IIpo opranizaiiro TpyJAOBHX BiTHOCUH B YMOBaxX BOEHHOTO CTaHY»,
SIBHO CyIIepeYaTh MPUHIIUITY BEPXOBEHCTBA MIpaBa, 30KpeMa TaKMM HOTO CKIIaJ0BHUM 5K
MIPUHITUT PIBHOCTI Ta CHPABEIMBOCTI. B cHiTy 4oro mpomoHyto 3anpoBaiuTH 3MiHU Ta
JIOTIOBHUTH CTaTTiO 11 mosioxkeHHsIM HacTymHoro 3micty: «IIpoTsirom 6 MicsIiB Bia
JHS CKAaCyBaHHS BOEHHOTO CTaHy, pOOOTOMABEIlb IMOBHHEH BWIUIATUTA CYMHU SKi
MJISTaTI BUTIATI MpaIliBHUKAM, BIJMOBIIHO J0 MOJIOKEHB KOJIEKTUBHOTO JI0TOBOPY,
His AKX Oyjia 3yNmMHEHa MiJ Yac BOEHHOTO CcTaHy». JlaHuii croci® peryitoBaHHS
1M030aBUTh POOOTOAABIIIB 3JI0OBXKUBATH CBOIM MPABOM MO0 3YNMUHEHHS Jii MOJI0KEHb
KOJIEKTUBHOTO JIOTOBOPY Ta TIOCTABUTH y PIBHE CTAHOBUIIE TIPAITIBHUKIB.
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MICIHEBOI'O CAMOBPAAYBAHHSA B YMOBAX BOEHHOI'O CTAHY

VY 3B’a3Ky 3 BilicbKOBOIO arpecieto Pociiicekoi ®enepariii npotu Ykpainu, B
MepIli K TOJUHU MHUPOKOMacITabHOI BiiHU B YKpaiHi OyJio BBEI€HO BOEHHHI CTaH.
[le 3MIHMIIO KUTTS HE JIMIIIE BCIX YKPAIHIB, a ¥ MISIIbHICTD JEPKABHUX OPTaHiB Ta
OpraHiB MICIIEBOTO caMOBpsyBaHHs. HesBaxkarounm Ha 11 OOCTaBUHM, MICIIEBE
CaMOBpSIJyBaHHS BCE€ K TMPOJOBXKYE CBOIO pobory. OpraHu MICHEBOTO
CaMOBPSIyBaHHS CIIBOPALIOIOTH 13 BIMCHKOBMM KOMAHJYBaHHSM Ta BIHCHKOBUMU
aaMminicTpamisMu. OcoOJUMBOCTI 31HCHEHHS TOBHOBOXEHb OpPraHaMu MIiCIIEBOTO
CaMOBDPSIIYBAHHS B yMOBaX BOEHHOTO CTAaHY BH3HAYEHO HHM3KOK HOPMATHBHO-

NpaBOBUX aKTIB. TOMy MHWTaHHS PETYJIOBaHHS [ISUIBHOCTI OpraHiB MiCIIEBOTO
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CaMOBPSIYBaHHS B yMOBaX BOEHHOTO CTaHY € JJOCUTh aKTyallbHUM Ha JJAHUW MOMEHT.
MeTtoro 1i€i cTaTTi € aHami3 3aKOHOJABYOTO PEryJIOBaHHS IsJIBHOCTI OpraHiB
MICIIEBOTO CAaMOBPSAyBaHHS B yMOBaX BOEHHOTO CTaHY.

VYkazom IIpesunenta Ykpainu «IIpo BBeileHHS BOEHHOTO CTaHy B YKpaiHi» Bijg 24
mororo 2022 poky B Ykpaini Oyio BBegeHO BoeHHUH cTaH i3 05 roguan 30 xBrmH 24
mororo 2022 poky ctpokoM Ha 30 mi6, mo OyB 3arBep/keHUM 3aKOHOM YKpaiHu
«IIpo 3arBepmxkenns Ykasy lIpesunenra Ykpainu «IIpo BBEIeHHS BOEHHOTO CTaHy B
VYkpaini» [1; 3].CTpok 11ii BOEHHOTO CTaHy MPOJOBKYBAaJIM YOTUPHU pa3u. BiamosigHO
0 BuIe3azHaueHoro Ykaszy Ilpesmaenta VYkpainu, oOnacHi, KuiBchka Mickka
Jep’KaBHa aJMIHICTpallid, OpraHd MICIEBOTO CaMOBPSIYBaHHsS IOBHHHI YTBOPUTHU
paau 00OpoHM 1 3a0€3MeYUTH CHPUSHHSA BIMCBKOBOMY KOMAaHIYBAaHHIO Y
3aMpoBa/KEHHI1 Ta 3/[1HCHEHH1 3aX0/[IB IPABOBOI'0 PEKUMY BOEHHOTO cTaHy [1].

BignoBigHo 1o 4. 2 cr. 9 3akony Ykpainu «IIpo mpaBoBuil pekUM BOEHHOTO
CTaHy», OpraHu MICLIEBOTO CAMOBPSAYBaHHS 3/11MCHIOIOTh CBOi IIOBHOBAKEHHSI, Ha1aHi
iMm Koncturyuiero Ykpainu, UM Ta IHIIUMU 3aKOHAMHU Y KpaiHU.

B ymoBax BOEHHOro cTaHy 0c00a, yNOBHOBa)X€HAa HAa BHUKOHAHHS (QyHKLIN
MICIIEBOTO CaMOBPSITyBaHHSI, HE HECE BIAMOBIIAIBHICTh, Y TOMY YHCI KPUMIHAJIBHY,
3a pilleHHs, Jii a0o Oe3/isIbHICTh, HEraTHBHI HACHIJIKH SIKMX HEMOXJIUBO OYJIO0
nepea0auyuTH abo K1 OXOTUTIOIOTHCS BUTIPABIAHUM PU3UKOM, 32 YMOBH, 1110 Taki Jii uu
Oe3mispHICTh Oy HEOOX1AHI Jig BiAcidi 30poiHO1 arpecii mpotu Ykpainu abo
JikBiAanii (HeiTpamnizaiii) 30poiiHOro KOHGIIKTY [4].

3akoHoMm VYkpainu «lIpo BHECeHHS 3MIH J0 JESKHX 3aKOHIB YKpaiHU 00
(YHKILIOHYBaHHS JEp>KaBHOI CIy>KOM Ta MICHEBOrO CaMOBpPSAYBaHHS y mepion il
BOEHHOTO cTaHy» Big 12 TpaBHs 2022 poKy pO3LIMPEHO MEpeNiK MOBHOBAXKEHb
CUIbCHKUX, CEJUIIHUX, MICBKUX TOJIB y MEpioJ Jii BOEHHOIO CTaHy Ta HAaJaHO iM
OJIHOOCOOOBI TOBHOBAXEHHS 3 MNPUUHATTS pimieHb [2]. 30Kpema, CUIbChKUM,
CEJIMIIHUN, MICHKHI TOJI0BA TEPUTOPIATILHOT TPOMAaJI, HA TEPUTOPIi SKOT HE BEIYThCS
OoloOB1 Aii Ta HE MNPUNHATO pILICHHS MPO YTBOPEHHSA BIMCHKOBOI aaMiHICTpalii
HACEJIEHOr0 NYHKTY, BHUKIIOYHO [JIsl 3/1MCHEHHS 3aXOiB MPaBOBOIO PEXKUMY

BOEHHOT'O CTaHy MO’K€ IPUMHATH PIlIEHHS IIOAO:
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1) 3BUIbBHEHHS 3€MEIbHUX JUISTHOK KOMYHAJbHOI BJIACHOCTI BIJ] HE3aKOHHO
PO3MIIIEHUX TUMYACOBUX CIIOPY[, Y TOMY YHCJ TUX, IO OyJld BCTaHOBJICHI, ajiec HE
BBEJICHI B €KCILIyaTaIliio y MOPSIIKY, BCTAHOBIEHOMY 3aKOHO/IaBCTBOM;

2) oOcTekeHHs Oy/I1BEIb 1 CIIOPY/, MOMIKOKEHUX BHACIIIOK O0MOBUX JTii;

3) nemoHTaxy OymiBedh 1 CIOPYHO, SKi 3a pe3ylbTaTaMu OOCTEKCHHsSI BU3HAHI
aBapifHO HEOE3MEYHUMH 1 TaKMMH, IO CTAHOBJIATH 3arpo3y KUTTIO JrojeH (KpiMm
00’€KTIB OOOPOHHOTO 1 CHEIIaIbHOTO TPU3HAYCHHS, 00’ €KTIB KYJIBTYPHOI CIAIIHUHU 1
00’€KTIB, Ha fAKI MOMMPIOEThCS Aisl 3akoHy Ykpainu «IIpo BHKOpHCTaHHA SAEPHOI
€HEprii Ta pagiaifiiiny 0e3neKy»).

Cnin 3a3HauMTH, IO CUIBCHKHUMA, CENMIIHHUNA, MICBKHUI TOJIOBa TE€PUTOPIAIbHOI
rpoMagyd MOXE TMpUHAMATh Takl pIIEHHS JIMIIE 3a YMOBH OO0OB’SI3KOBOIO
iHpopMyBaHHS HaYaJIbHUKA BIAMOBIAHOI 00JacHOI  BIMCBKOBOI  aaMiHICTpalrii
npoTAroM 24 roav [4].

Kpim TOro, CuUIbCHKHMH, CENMINHHMN, MICBKHMH TOJOBa, 3a HAasSBHOCTI YMOB,
3a3Ha4YeHUX y 4. 5 cT. 9 3akony Ykpainu «IIpo mpaBoBHil peKHUM BOEHHOTO CTaHY»,
MO>K€ MPUMATHU PILIEHHS CTOCOBHO:

1) nepenaydl KOIMITIB 3 BIAMOBIAHOTO MICIIEBOTO OIODKETY Ha MOTpeOu
30poitnux Cun VYkpainu Ta/abo nns 3a0e3leyeHHsl 3aXO/iB MPAaBOBOIO PEXKUMY
BOEHHOTO CTaHy;

2) CTBOPEHHS YCTaHOB 3 HaJaHHSA O0€30IUIaTHOI TIEPBHMHHOI IPAaBOBOI
JIOTIOMOTHY, TIPU3HAYCHHS HA TIOCAH 1 3BIJILHEHHS 3 1M0Ca]l KEPIBHUKIB TAKUX YCTAHOB,

3amydeHHsT (I3MYHUX a00 IOPUIWYHUX OCI0 MPUBATHOTO TpaBa 10 HAJAHHS TaKol

JOTIOMOTH;
3) O0pOTHOU 31 CTUXIMHUM JIUXOM, €MiJEMIsIMH, €M1300TISIMU;
4) MMOBO/KECHHS 3 HEOE3MEYHUMHU Bixoaamu [4].

BignoBigHo 10 4. 7 1€l K CTATTi, IPUNUHATI PIIICHHS HEBIIKJIAJAHO JTOBOJATHCS
710 BiJOMa SKUTEJIIB BIATIOBITHUX TEPUTOPIAIBHUX TPOMaJI.

3akon VYkpainu «[Ipo BHeceHHS 3MIH [0 JEAKHX 3aKOHIB YKpaiHH MHI0J0
(YHKITIOHYBaHHSI JIEp)KaBHOI CIIYKOU Ta MICIIEBOTO CaMOBpPSIyBaHHS y mepiona i

BOEHHOTO CTaHy» TaKOX 3MIHMB YMOBH CTBOPEHHS, MOPSIOK 1 CTPOK 3I1ACHEHHS
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BIMCHKOBOIO aJIMIHICTpAIlI€l0 HACEJIEHOTO IYHKTY IMOBHOBaXEHb OPraHIB MiCIIEBOTO
camoBpsigyBaHHs. Kpim Toro, Oyno crnpoiieHo mpoueaypy NPUHHATTS aKTiB OpPTraHiB
MICIIEBOTO CaMOBPSITyBaHHS, a caMe: Ha aKTH OPraHiB MiCIIEBOIO CaMOBPSIyBaHHS, iX
MOCaI0BUX OCIO HE MOIIMPIOIOTHCS BUMOTHU IOAO ONPHIIIOAHEHHS MPOEKTIB aKTIB 3a
3akonamu Ykpainu «lIpo moctyn no my6miunoi iHpopmariiin, «IIpo 3acaau nepxaBHOT
pPEeryJIATOpHOI TOJITHKA y cdepl rocmofgapchkoi misnibHOCTIY, «IIpo aepkaBHy
JOTIOMOTY Cy0’€KTaM TOCTI0IaprOBaHH [2].

[IpakTuka 3aCTOCYBaHHSI OpraHaMy MICIIEBOTO CaMOBPSITyBaHHS Ta BICHKOBUMU
aZMIHICTpaIliIMU TIOJIOKEHb 3akoHIB Ykpainu «lIpo mpaBoBuii peXUM BOEHHOTO
cTany», «IIpo MicuieBe caMOBpsITyBaHHS B Y KpaiHD» Ta HU3KHU 1HIIUX 3aKOHIB Y KpaiHU
B yYMOBax Jii BOEHHOTO CTaHy 3yMOBMJIA HEOOXIMAHICTh iX BJOCKOHAJICHHS HUISIXOM
BHECEHHS 3MIH JIO IIUX Ta IHIIMX 3aKOHIB YkpaiHu.lle BIOCKOHaJICHHS HEOOXI1THE Y
BUPIIICHH] TMUTaHb IIOAO 3a0€3MEUEeHHS CUCTEMHOCTI, IOBHOTH 1 YITKOCTI
pPEryJIOBaHHS TNHUTaHb 3IMCHEHHS BIMCHKOBUMM aJMIHICTpPAIlIIMH TTOBHOBa)KEHb
OpraHiB MICIIEBOTO CaMOBpPSIIyBaHHs, iX TOCAAOBUX OCIO, a TaKOX BHUIAIKU
31MCHEHHS LIUX MOBHOBAXKEHb TOLIO. Y 3B’S3KYy 3 MOTPEOOI0 BUPIIICHHS LIMX MUTaHb,
y Bepxosniii Panmi Ykpaiam Oyno 3apeectpoBaHo 3akoHOmpoekT Ne 8056 Bimg 19
BepecHs 2022 poky «IIpoekT 3akoHy Mpo BHECEHHS 3MiH JI0 JESIKUX 3aKOHIB YKpaiHU
I0JI0 BJOCKOHAJIEHHS TOBHOBAXXEHb OpraHiB MICIIEBOTO CaMOBpSAyBaHHS Ta iX
MOCaJ0BHX OCI0 y mepioj Jii BOEHHOTO cTaHy». [Ipu BBeieHHI B 1it0 3aKoHY YKpaiHu
«IIpo BHECEHHs 3MiH J0 JAESKUX 3aKOHIB YKpaiHU 11010 (PYHKI[IOHYBaHHS JE€pPKaBHOT
CJIy>kOM Ta MICLIEBOTO CaMOBPSITyBaHHS y Mep1oJ JIli BOEHHOTO CTaHy» BUHHUKJIM IEBHI
CYNEpPEYHOCTI MK MOJIOKEHHSIMU 3akoHy YKpainu «IIpo mpaBoBHil pexkxUM BOEHHOTO
ctaHy» Ta 3akoHy VYkpainu «IIpo MiciieBe camMOBpsiIyBaHHS B YKpaiHi».
CynepeduHicTh MoJsiTae y 3anpoBakeHH1 3akoHoM Ykpaiau «[Ipo BHeceHHS 3MiH 10
JESKUX 3aKOHIB YKpaiHM 1100 (DYHKIIIOHYBaHHS JEpPKaBHOI CIyKOM Ta MICUEBOIO
CaMOBDSIyBaHHS y TMepioJ MAii BOEHHOTO CTaHy» HOBOI MOJENl 3A1MCHEHHS
MOBHOBAKEHb OPTaHIB MICLEBOTO CAMOBPSAYBaHHSA BINCHKOBHMH aJMIHICTpAIisSIMU.
[eit 3aKOHOMPOEKT PO3MEIKOBYE TTOBHOBAKEHHS BINCHKOBUX aJMIHICTpAIliH, K1 JIIOThH

Ha TEPUTOPIi CIUIBHO 3 OPTaHAMH MICIIEBOTO CAMOBPSTyBaHHS, a TAKOK IIOBHOBAKECHb
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BIMCHKOBHMX aJMiHICTpallii, skuM BepxoBHa Pana Ykpainu 3a noganusam Ilpesunenra
VYkpainu Hajana BCIO MOBHOTY BJAJW Ha TEPUTOPIl y pa3l HECIIPOMOKHOCTI OpraHiB
MICIIEBOTO CaMOBPSAyBaHHS 3a0€3MEUUTH 3aXOIud BOEHHOTO cTaHy. KpiMm Toro, B
3aKOHOIIPOCKTI MICTUTBCS HOpMa IIOJAO0 HadaJdbHHKA BIMCHKOBOI aaMiHICcTpalii
HACEJICHOTO0 MYHKTY, BIATIOBIAHO 10 SKOi HAayaJdbHUKOM MOXE OYyTH TMpU3HAYCHUN
BIAMOBIAHUI CIIbCBHKHMI, CEJIHIHHNA, MICBKHI To0JjIoBa, 0c00a, sKa 3a1HCHIOE
ITOBHOBA)KCHHS BIAIIOBIIHOTO IOJIOBU a0o0 1HIIA ocoda [5].

TakuM dYHHOM, MIIAXOM TPUUAHATTS HU3KA HOPMATHBHO-TIPABOBHX aKTIB,
BHECEHHS JI0 HUX 3MiH, OYJI0 BPEryJb0BaHO IMUTaHHS 3I1CHEHHs] OpraHaMH MiCIIE€BOTO
CaMOBPSAYBaHHS TOBHOB&)XEHb B NEpPIOJ il BOEHHOrO cTaHy. BiamoBinmHO Oyio
PO3IIMPEHO KOMIIETEHIIIO CUIBChKUX, CEJIUIIHUX, MICBKMX TOJIB, 3MIHEHO MOPSIOK
CTBOPEHHSI BIMCHKOBUX aJIMIHICTpaIlli HACEJICHUX IMYHKTIB, CIPOIICHO MPOIEAYpPH
MPUIHATTS aKTIB OpPraHiB MICIIEBOTO caMOBpsiIyBaHHs. Mo)KHa cKa3aTtu, 1O 111 3MIHU
Oynu HeoOXimH1 1y (DYHKI[IOHYBaHHS MICIIEBOTO CaMOBPSAYBaHHS B YMOBax
BOEHHOTO CTaHy. AJie BCE€ X TaKM € HEOOXIAHICTh BIOCKOHAJICHHS 3aKOHOJABCTBA
VYkpainu y cepi MOBHOBaXXEHb OpraHiB MICHEBOIO CaMOBPSAYBAHHS B Iepioa il
BOEHHOTO CTaHy.
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https://zakon.rada.gov.ua/laws/show/64/2022/ed20220817#Text (mata  3BepHEHHS:
04.11.22).

2. [Ipo BHECeHHs 3MiIH JO0 JEAKUX 3aKOHIB YKpaiHu 100 (PYHKIIOHYBaHHS
JIEp’)KaBHOI CIY>KOM Ta MICIIEBOTO CAMOBPSIyBaHHS y TEpiof [li BOEHHOTO CTaHY:
3aKkoH Ykpainu BiJl 12 TpaBHA 2022 POKY.
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S. [Ipo BHECEHHS 3MIH 10 ACSIKUX 3aKOHIB YKpaiHU MI0JI0 BIOCKOHAJICHHS
MMOBHOBAXEHb OPraHiB MICIIEBOTO CaMOBPSIYBaHHS Ta iX MOCaJ0OBUX 0cCi0 y mepiof dii
BoeHHOro crtany: [Ipoekt 3akony VYkpainu Big 19 BepecHs 2022 poky Ne 8056.
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Ckpunnux IO. B.,

3000y6au euwyoi océimu CBO bakanaspa

Binnuyvkoeo mopeogenvno-eKoHoMiuHo020 iHcmumymy
epoicasrozo mop2o6enbHO-eKOHOMIYHO20 YHIGepCcUumemy
Haykoesuit kepignuk:

Kokapua IO. A.,

KaHouoam noimudHux HayxK, 0oyeHm xageopu npasa
Binnuyvrxo2o mopeosenbHo-eKoHOMIUHO20 THCMUmMYny
epocasrnozo mop2oeenbHO-eKOHOMIYHO20 YHIGEepCUmeny

TAPAHTII JOTPUMAHHS AJIBOKATCBKOI TAEMHHUIII

Oco06mmBocCTI podecii agBoKaTa MoKJIagae Ha HUX BUMOTY JOTPUMAHHS YHAHHOTO
3aKOHOJIaBCTBA Ta HOpM mpodeciiinoi etnku. OOO0B’SI3KOM aJBOKaTa € JOTPUMAHHS
NPUHLIUNY KOH(PIAEHIIMHOCTI, OAHIE 31 CKJIAJAOBUX SKOTO € JOTPUMaHHS
aBOKATCHKOI TAa€MHHMII. AJIBOKATCbKa TAEMHUI € CHCIU(IYHOI O03HAKOIO,
BIAMIHHOIO OCOOJIMBICTIO aJBOKATCHKOI IisuibHOCTI. Lle Te, 6e3 4yoro agBoOKaTChKa
JUSITBHICTh TPaHC(OPMYETHCS B CYTO KOHCYJIBTAIIMHY, Ta CYTTEBA O3HaKa, 0€3 SKOi 1
came SIBUIIIC BTpadya€ CBOIO CYTh, CBiil 3MicTOBHUH Oik. BiIMIHHICTH agBOKaTa Bif

IHIIMX 0ci0, 10 HaJaTh MPABOBY JOMOMOTY, MOJISITA€ B TapaHTOBaHIM 3aKOHOM
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HE3JICKHOCTI Ta KOPHOPATUBHIA MAKOHTpoOJbHOCTI. CaMe aJBOKaT HaJlJIeHUI
MpaBOM Ha aJBOKATChKY TAEMHHWITIO, a TaKOX Hece OO0OB’SA30K ii 30epekeHHS Ta
BIJIMTOBIIATILHICTH 32 i1 HEMMPaBOMIpHE PO3TOJIOIICHHS.

OxpeMi NHUTaHHS aJBOKATCHKOI TAEMHUINl OyJId MPEIMETOM JOCHIJKEHHS Y
mpamsix BITYM3HSHUX MpaBo3HaBIiB A.M. biprokosoi, T.B. Bapdomnomeesoi, T.b.
Binpuuk, [.B. IN'onosans, O.I1. Kyuunncekoi, C.M. Jlorinosoi, B.O. Ilonemtomka C.JI.
Casunpkoi, O.J1. Cearorpkoro, O.C. Crapenskoro, O.I". SIHOBChKO1 Ta 1H.

MeTtorw HNOCHIKEHHS € OOrpYHTYBaHHS TapaHTI JOTPUMAHHS aJBOKATCHKOI
TA€EMHHUIII.

Crarta 22 3akony Ykpainu «Ilpo anBokaTypy Ta aJBOKATCHKY ISUIBHICTBY,
aJBOKaTCHKOIO TAaEMHUIICI0 € Oyab-sfka iHdopMmallis, 10 cTaja Bijoma aJBOKary,
MOMIYHUKY aJBOKAaTa, CTAXKUCTY aJBOKaTra, 0co0l, sika TmepedyBae y TpPYAOBHUX
BIJIHOCHHAX 3 aJIBOKATOM, MMPO KJII€HTA, a TAKOXK MUTAHHS, 3 SIKUX KJII€HT (0ocola, sKiil
B1JIMOBJICHO B YKJIaJICHH1 JIOTOBOPY MPO HaJaHHS MPABOBOI JIOMOMOTH 3 Mepe0aueHIX
UM 3aKOHOM TI1JICTaB) 3BEPTaBCS J0 aJBOKaTa, aIBOKATCHKOTO OIOPO, aBOKATCHKOTO
00’e€THaHHS, 3MICT MOpaJ, KOHCYJbTAIlld, pO3’SICHEHb aJBOKaTa, CKJAJICHI HUM
JTOKyMEHTH, 1H(MopMalris, 1o 30epiraeTbcs Ha EJICKTPOHHHX HOCIAX, Ta 1HIIM
JOKYMEHTH 1 BIJIOMOCTi, OJIEp>KaHi aJBOKAaTOM Tl 4Yac 3A1MCHEHHS aJBOKATChKOI
nistmeHOCTI [3].

[Hpopmariist a00 TOKYMEHTH MOKYTh BTPATUTH CTATYC aJBOKATChKOI TAEMHMIII 32
MMCHMOBOIO 3asBOI0 KJIi€HTa (0COOM, AKiH BIMOBJICHO B YKJIAQJCHHI JOTOBOPY IPO
HaJIaHHsSI TIPaBOBOI JIOMOMOTH 3 MepeadadyeHux UM 3akoHoM miactaB). [Ipu mpomy
iH(popmarriss ado JOKYMEHTH, 110 OTPHMaH1 BiJl TPETIX OCIO 1 MICTATH BIJOMOCTI PO
HUX, MOXKYTh TIOIIIMPIOBATHCS 3 YPaxXyBaHHSM BUMOT 3aKOHOJIaBCTBA 3 MMUTAHb 3aXUCTY
MEPCOHAJILHUX JTAHHX.

O00B’s130K 30epiratu aABOKATChbKy TAEMHHIIIO MOUIUPIOETHCSA Ha a/IBOKATa, Horo
MMOMIYHHKA, CTAXKUCTA Ta 0C10, sIKi IepeOyBaloTh Y TPYAOBUX BITHOCHHAX 3 aJIBOKATOM,
aJIBOKaTChKUM OIOpO, aJBOKATCHKUM 00’ €IHAHHSM, a TaKOK Ha 0CO0Y, CTOCOBHO SIKO1
NPUIMMHEHO a00 3yNMMHEHO MPaBO HA 3aHATTSA aJBOKATCHKOIO IISUTbHICTIO. AJIBOKAT,

aJIBOKaTChKe OIOpPO, aJBOKATChKe 00’€HaHHS 3000B’s3aHi 3a0€3MEUUTH YMOBH, IIO
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YHEMOXJIUBIIIOIOTh JIOCTYIT CTOPOHHIX 0Ci0 70 aaBOKaTChKOI TaeMHHINl abo ii
PO3TOJIONICHHS.

B IlpaBwmiiax aaBoKaTChKOi €TUKH 3a3HAYCHO, 10 aJIBOKATCHKOI0 TAEMHHUIICIO €:

— ¢aKT 3BepHEHHS 0CO0U 32 MPaBOBOIO JOIMOMOTOI0;

— Oynp-aka iH(oOpMaIlisa, mo cTanza BigoMma aJBOKaTy, aJIBOKAaTCHKOMY OIOpO,
aJIBOKaTChKOMY 00’ €JTHaHHIO, TIOMIYHUKY aJIBOKaTa, CTAXHUCTY abo 1HIIIN 0co0i, sika
nepeOyBae y TpyI0BUX BIIHOCHHAX 3 aJIBOKATOM (aJBOKATCHKUM OIOPO, aJBOKATCHKUM
00’ eHaHHAM), Y 3B 53Ky 3 HaJlaHHSIM NpodeciiiHoi mpaBHUYOI (ITPaBOBOI) TOMOMOTH
a00 3BEpHEHHSIM 0COOM 32 IIPABOBOIO JIOMIOMOTOIO;

— 3MICT OyJb-SIKOIO CIIJIKYBaHHS, JUCTYBaHHS Ta IHIIMX KOMYHIKAIid (B TOMY
YHUCIIl 3 BUKOPUCTAHHAM 3ac001B 3B’513Ky) a/IBOKaTa, IOMIYHHMKA aJIBOKATA, CTAXKUCTA 3
KIIIEHTOM a0o 0co00r0, sKa 3BEpHYyJacs 3a HaJaHHIM TpodeciiiHoi mpaBHUYOT
(IpaBOBOI) JOMIOMOTH;

— 3MICT TOpaJi, KOHCYJIbTAIlii, P03’ ICHEHb, JOKYMEHTIB, BIIOMOCTEH, MaTepialiB,
peuelt, iHopmMmailii, miAroTOBICHUX, 310paHUX, OJEPKAHUX AJBOKATOM, MOMIYHUKOM
aJIBOKaTa, CTAXKMCTOM a00 HaJaHUX HUM KIIEHTY B paMmKax MpogeciiHOl MpaBHUYOI
(paBOBOi) JOTIOMOTH YH 1HIITUX BHJIIB aIBOKATCHKOI AisuIbHOCTI [2].

Bapro 3ayBaxuTu, 110 TapaHTii JOTPUMaHHS aJBOKATCHKOT TAEMHHUITI T1E:

- 3a00poHa BUMAaraTd BiJ aJBOKaTa, WOr0 TMOMIYHHKA, CTXKHCTa, OCOOH, sKa
nepedyBae y TPyIOBUX BITHOCHHAX 3 aJBOKATOM, aJIBOKATCHKUM OOPO, aIBOKATCHKUM
00'eTHAHHSM, a TAaKOX BiJl 0COOM, CTOCOBHO SIKOi MPUIMMHEHO a00 3yNMMHEHO MPaBoO Ha
3aHATTSA aIBOKATCHKOKIO MISUIBHICTIO, HAaZaHHS BIJIOMOCTEH, IO € aIBOKATCHKOIO
TaEMHUIICIO;

- 3a00pOHA MPOBEACHHS OTJISAAY, PO3TOJOMICHHS, BUTPECOYBAHHS UM BYITYYCHHS
JIOKYMEHTIB, TIOB'SI3aHUX 13 31CHEHHSM aJIBOKATCHKOI JISITBHOCTI;

- YCTAHOBJICHHsI TMpaBWia, 3TIHO 3 SKUM 13 IIUX MHUTaHb 3a3HA4Y€HI OCOOM HE
MOXYTh OyTH IONUTaHl, KpPIM BHITJIKIB, SKIIO 0cC00a, sKa JOBIpWJa BiJIMOBITHI
BIJIOMOCTI, 3BUIbHMJA ITMX OCIO Big OOOB'SA3KYy 30epiraT TAEMHHUIIO B TOPSIKY,

nependayeHOMY 3aKOHOM;
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- 3a00poHa 3ay4aTd ajJBoKaTa J0 KOHQIJICHIIIHHOTO CIIBPOOITHUIITBA I Yac
MPOBEICHHS OINMEPATHBHO-PO3IIYKOBUX 3aXOJiB YH CIHITYUX Jid, SKIIO0 Take
CHIBpOOITHULTBO Oyze MOB'si3aHe ab0 MOXke MPHU3BECTH 10 PO3KPHUTTS aJBOKATCHKOI
TaEMHMUIIL.

VY pasi npexa’sBlIEeHHSI KIIEHTOM BUMOT JI0 aJBOKaTa y 3B’SI3KYy 3 aJIBOKaTCHKOIO
JUSITBHICTIO aJIBOKAT 3BUIBHSAETHCS BiJl 000B’SI3Ky 30€pEKEHHS aIBOKATChKO1 TAEMHMIII
B MeXax, HEOOX1THUX JUIsl 3aXUCTy MOro MmpaB Ta 1HTEpeciB. Y TakoMy BUNAAKY CY/I,
opraH, 10 3A1MCHIOE TUCHMILTIHAPHE MPOBAKEHHSI CTOCOBHO aJIBOKATa, 1HIII OpraHu
91 TOCAJ0B1 0COOM, SIKI PO3TJISAAI0Th BUMOTH KIIIEHTA JI0 aJBOKaTa abo SKUM CTajo
BIJIOMO TIpO TP SBJICHHS TaKUX BHUMOT, 3000B’s3aHI BXHUTH 3aXOMiB IS
YHEMOXJIUBIICHHSI JIOCTYIy CTOPOHHIX 0cCi0 70 aJBOKATChKOI Ta€eEMHUI Ta il
posrojomieHns [1, c. 153].

Oco06u, BUHHI B JIOCTYIl CTOPOHHIX OCIO 1O aJBOKATChKOI TaeMHHIIl abo ii
PO3TOJIOIICHH], HECYTh BIIMOBIJAIBHICTh 3T1HO 13 3aKOHOM.

[ToganHs agBOKATOM B YCTAaHOBJICHOMY IMOPSAKY Ta y BUIAIKAX, Mepea0adeHuX
3akoHoM VYkpainu «IIpo 3amoOiranHss Ta nOpOTHAIIO Jieranizamii (BiJIMHUBAHHIO)
JOXO/IB, OJEpPXKAHUX 3JOYMHHUM MIISXOM, (IHAHCYBAHHIO TEPOPU3MY  Ta
(iHaHCYBaHHIO  PO3MOBCIOJPKCHHS 30pOi  MacoBOro  3HUIIEHHS», 1HOpMalii
[EHTPAJIbHOMY OpraHy BHKOHABYOI BJIaJH, IO peajizye JAepKaBHY MOJITUKY Y cdepi
3amo0iraHHs Ta MPOTHIL Jeranizalii (BIAMUBAHHIO) JOXO/IB, OJEP>KaHUX 3JIOYMHHUM
UIIXOM, (DIHAHCYBAHHIO TEPOPU3MY Ta (PIHAHCYBAaHHIO PO3MOBCIOKEHHS 30poi
MacOBOTO 3HHIIICHHS, HE € TIOPYIICHHSIM aIBOKATChKOi TAEMHHUII].

AJBOKAT He Hece IUCUUIUIIHAPHOI, aJMIHICTPATUBHOI, LHUBLILHO-TPABOBOI Ta
KPUMIHAJIBHOI BIJIMOBIJATBHOCTI 3a MOJAHHS LEHTPAJbHOMY OpraHy BHKOHABUOl
BIIAJIH, 110 peati3ye AepKaBHY MOMITHKY y cdepi 3amodiraHds Ta MpoTUIIi Jieram3artii
(BIIMMBAHHIO) JOXO/IB, OJICP>KaHUX 3JIOYMHHUM IUISIXOM, (PiHAHCYBAHHIO TEPOPUIMY
Ta (piHAHCYBAaHHIO PO3MOBCIO/KEHHSI 30p0i MacOBOrO 3HHUINEHHA, 1HGOpMAIi Mpo
(diHaHCOBY OMepaliio, HaBITh SAKIIO TAKUMHU JISIMU 3aBAAHO IIKOAM IOPUIMYHUM abo
(bi3uyHUM 0ocobaM, Ta 3a 1HIII Ali, SKIIO BiH J15SB Y MEKaX BUKOHAHHS 3aKOHY YKpaiHu

«IIpo 3amobiranHs Ta MPOTHAIO Jerami3amii (BIAMHBAHHIO) JOXOJIB, OJEPKAHHUX
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3JIOYMHHHUM LUISIXOM, (PIHAHCYBaHHIO TEPOPU3MY Ta (PIHAHCYBAHHIO PO3MOBCIOJKEHHS
30p0i MacoBOTO 3HUIIICHHS.

Takum 9rHOM, aABOKAT MOBHHEH 30epiraTé BCIO iHGOpMAIIiio, siIKa cTajia Homy
BiJIOMa 13 TMEPIIUX MOMEHTIB CIIJIKYBaHHS 13 KJIIEHTOM, 1H(OPMAIIiIO, III0 CTOCYETHCS
oOcTaBuH 1 (aKTiB, MOBITOMJICHHX KIIEHTOM a00 TaKWX, IO CTAJIH BiJIOMI aJIBOKATOBI
y 3B 3Ky 13 BUKOHAHHSIM JIOPYUYEHHS, a TAKOXK caM (DaKT 3BEpHEHHSI 10 HbOTO KIIIEHTA,
1 HE MIOBUHEH PO3roJIONTYBaTH TaKy iH(opMallito 06e3 3rofau KI€HTa, a TAKOXK, SKIIO 1€
OyJie MOTpiOHO Ha MiJCTaB1 3aKOHY.
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Typoecwvka C. O.,

3006ys8auka euwoi ocgimu CBO bakanaspa

cneyianvnocmi 081  Ilpaso  icmopuunozo

Gaxyromemy Kumomupcokozo 0epacasnozo
yHigepcumemy imeni leana Ppanxa

Haykoeuit kepisHuk:

Kobepnurox B. M.,

Kauouoam  10pUuOUdYHUX  HAYK,  CMapuiuil

suxknaoay Kageopu npasa ma nyONUHO2O

ynpaeninua  JKumomupcwvkozo — depoxcasrHoz2o
yHigepcumem) imeni leana Ppanka

@®OPMMU 1 IPUYMUHU JJOMAIUIHHBOI'O HACUJIbCTBA B YKPAIHI.
METO/U BUPILNEHHSA MTPOBJIEMHU

JlomaiiiHe HaCWJILCTBO MPHUCYTHE MPAKTUYHO Y BCIX CYCHUIBHUX TpyIax, BOHO
MOXe OyTH MPUCYTHIM HE3aJeXKHO BiJ PIBHSA JOXO[IB, CTYNEHIO OCBIUYEHOCTI #
CTaHOBHUIIIA B COLIIYMI, TAKOX BOHO MOe OyTH (pI3UYHUM 1 IICUXOJIOTTYHHUM.

JlomaniHe HAacWIBCTBO € JIAHHSAM (€0 YU Oe3MisUIbHICTIO) (HI3UYHOTO,
CEKCYaJbHOIr0, MCUXOJIOTIYHOIO Y €KOHOMIYHOTO XapakTepy, BUMHIOBAaHUM Yy CIM'T
a00 y MeXkax MICIS IPOXUBAHHS YW MOMDK 0co0aMu, Kl € poaudamu, abo MOMIXK
KOJIMIIHIM a00 TENepilllHIM MOAPYXIKAM, a00 MOMDK 1HIIMMH 0COOaMU, SK1 CIUIBHO
MPOKMBAIOTH (YU MPOKUBAIINA) y BUTJISI OJIHIET CIM'T, TpoTe HE TepeOyBarOTh (UM HE
nepelyBanu) B POJAMHHUX BIJHOCHHAX a00 B HUIIOOI MOMIDXK CO0O0I0, HE3AJIEKHO BIJ
TOTO, Y NpoxuBae (a00 mpoxkuBaia) ocoda, sika BUMHUIIA JOMAIIHE HACUILCTBO, B
TOMY CaMOMY MICIIl, 1110 1 TTOCTpaxkaaia oco0a, a TaKk camo MOTPO3U BUMHEHHS TaKHX
nissHb. Take BU3HAuYEHHsI BUILIMBAE 31 3MicTy 3akoHy Ykpainu «IIpo 3amobiranHs Ta
MPOTHU/IIIO IOMAITHLOMY HACHUIIBLCTBY» [2].

JlomalmiHe HAcHUIIBCTBO BHPAXKAEThCS y Takux ¢opmax: 1) exkoHOMIYHE
HACWJIBCTBO - (hopMa JOMAaITHROTO HACUIIBLCTBA, IO TOJISTa€ B YMUCHOMY T030aBIICHH]
KUTJIA, OMNITY, DKi, IHIIUX pedyed, MaifHa, Tpolied 4Yu JOKYMEHTIB a0o 3MOru
KOPUCTYBAaTHCS HHUMHM, TOJIMIIEHHS Oe3 norisay a0 MiKIyBaHHS, CTBOPEHHS
MEePENIKo/ y OJepKaHHI MOTPIOHUX MOCIYT 13 JIIKyBaHHs a0o peadunitailii, 3a00poHy

Ha poOOTy, MPUMYyC 110 poOOTH, 3a00pOHY HA HABYAHHS W I1HII MPABOMOPYIICHHS
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€KOHOMIYHOT'O 3MICTy; 2) TICUXOJIOTIYHE HACWJILCTBO € (hOPMOIO JIOMAIIHbOTO
HACWJIbCTBA, IO TOJISITa€ y CIOBECHHX O0pas3ax, MOrpo3ax, B TOMY YHUCII CTOCOBHO
TpPEeTiX 0ci0, mepechiayBaHHS, 3alsIKyBaHHS YMd TPUHWKCHHS, I1HIIN TiSTHHS, SIKI
CIpsIMOBaH1 Ha OOMEXKEHHS BOJICBUSIBIIEHHSI OCOOM, KOHTPOJIIOBAHHS PENPOYKTUBHOI
chepu, sKmO I Jii 9 OE3AISUIBHICTE CHPUUYMHWIM B TOCTPAKIANOl OCOOH
moOOIOBaHHS 3a BJacHy 0e3lneKky abo Oe3NleKy TpeTiX 0Ci0, BUKIHMKAIN HEBIIEBHEHICTh
EMOIIITHOTO XapakTepy, He3MOry cebe 3aXMCTUTH YM 3aBAAJIM IIKOAW TMCUXIYHOMY
310pOB’10 0cO0U; 3) CeKkcyalbHE HACUIILCTBO - (h)OpMa JIOMAIIHHOTO HACUIIBCTBA, IIO
noJisirae 'y Oyb-sIKUX JISTHHSX CEKCYyaJIbHOTO XapakTepy, BUNHEHUX 111010 0COOH, SIKa €
MOBHOJIITHBOIO 0O€3 3roju 3 ii OOKY 4M II0AO0 HEMOBHOJITHBOI HE 3BaXKalouu Ha ii
3rofy, 4 3a MPUCYTHOCTI HEMOBHOMITHBOI, MPUMYC A0 aKTy CEKCYaJIbHOI'O 3MICTY 13
TPETHOIO0 0CO00I0, @ TaK caMO ¥ 1HIII TPABOMOPYIIEHHS 1010 CTaTE€BOi CBOOOIU abo
CTaTeBOI HEAOTOPKAHOCTI OCOOHM, 30KpeMa BUMHEH! IIOJ0 HEMOBHOJITHHOTO YU Y ii
MpUCYTHOCTI; 4) (i3uyHEe HACUIBCTBO € (OPMOIO JOMAIIHBOTO HACWIBCTBA, IO
MOJISITAaTH y JIATIacax, CTyCaHax, IITOBXaHWHI, ITUMaHHAX, ITMaraHHAX, KyCaHHIX, a TakK
caMO HempaBOoBE M030aBJIEHHS BOJI, 3aBJaHHS NO00IB, BUMHEHHS MOpJIyBaHHS,
3aMOJISTHHSIX TIIECHUX YIIKOKEHBb PI3HOTO PIBHS TSHKKOCTI, TOJUIIICHHS Y HEOe3Ielll,
HEHAJJaBaHHs IMOMOYl 0C001, fKa 3HAXOAUTHCS Yy HEOE3MEeYHOMY [UJISl SKUTTS CTaHi,
3aMoJIiISTHHSI CMEPTI, BYNHEHHS 1HITUX MMPABONOPYIICHh HACHIIBHUIIBKOTO XapaKTepy.

Hacumist y ciM’i HaJIEKUTD 10 HAMPO3MOBCIO/KEHINIUX TUITIB TMTOPYIICHHS MpaB
1 cBOOO/I JIFOAVHU 1 TPOMAJISTHUHA.

7 ciuns 2018 poky HabpaB umHHOCTI 3akoH Ykpainu «[Ipo 3amobiranHs Ta
MPOTUAII0 JOMAITHBOMY HACWJILCTBY» [2], IO 3ampoBaJuB CUCTEMHUN MIIX1J Ta
3a(IKCOBAHO CHCTEMY 3axOJlIB 3 TMUTaHb MPEBEHI] Ta NOPOTUAll (PIZUYHOMY,
NICUXOJIOTIYHOMY 1 CEKCyaJbHOMY HAacWibCTBY B ciM’i. 3rigHo ctarti 126-1
KpuminanbHoro kojekcy Ykpainu [1], 32 yYUHEHHs] TOMalIHROTO HACHIIbCTBA 0C00a,
KA € BUHHOIO, MIJAETHCS TMOKAPAHHIO Y BUTJIS/II TPOMAJCHKUX POOIT CTPOKOM BiJ
150 mo 240 roauH 9M apemToM B CTPOK JIO MIECTH MICSAIIB YA OOMEXKEHHSIM BOJI 10

I'TH POKIB YU M030aBJIEHHSIM CTPOKOM J0 JIBOX POKIB.
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[IpyurHM JOMAIIHBOTO HACWIIBCTBA € PE3YyJbTaTOM CHCTEMHOI B3a€EMOJIIT pALY
YHHHUKIB, JI0 SIKUX HaJleXaTh: a) CYCIIbHI (Hampyra, KOH(IIKTH, HACKIUIS B COLIYyMI;
npomarasga B 3MI Hacwmis, sk mMonened ToBeAiHKH); 0) €KOHOMIYHI (MaTepiaibHi
TpyAHOII, OpaKk HaJeKHUX YMOB JKHTTS 1 BOJHOYaC — Opak YyMOB II0JIO
MpaleBIalITyBaHHs 1 3apOoO0iTKy KOIITIB; 3aJIeXKHICTh EKOHOMIYHOTO XapakTepy;
BIJICYTHICTh pOOOTH); B) IICUXOJIOTIYHI (TIEBHI TIOBEIIHKOBI CTEPEOTHUIIN); T)
nejaroriydi (Opak KyJbTypH TOBEIIHKHM — IOPHAMYHOI, TPOMAASHCHKOI, €THYHOI,
€CTEeTUYHOI, MOBEAIHKA y cdepi Mmpanl Ta €KOHOMIYHOI MOBEMIHKH); I') CYyCHUIbHO-
negaroriyai (Opak CBIJIOMOTO CTaBJICHHS 110 OaThKIBCTBA, CIMEMHHX IIIHHOCTEH B
COLIYMi, TO3UTUBHUX MOJIENIEH CIMEMHOIO KUTTA HA MPUHLUIAX PIBHOCTI B T€HIEPHIN
IUIOIIMHI, BUXOBAHHS CIM’i, II0 IPYHTYBaJOCh OM Ha MpaBax OUTUHH); 1) MPaBOBI
(BITHOIIICHHSI 10 HACWILIS SIK JI0 MPOOJIEMH BHYTPIIIHBO CIMEHHOTO THUIY, a HE 5K JI0
He0Ee3MEeYHOT0 1 HETaTUBHOTO COLIAJIBHOTO SIBUIIA, PO3TJIS]] WICHIB CiM’1 SIK BIIACHOCTI;
HEBHCOKHI pIBEHb MPABOBOi CBIJOMOCTI); €) TNOJITUYHI (TaHyBaHHS TE€HIEPHHUX
HITaMIIIB; HU3bKa MNPIOPUTETHICTH MpoOJieM CiM’i 1 MpoOjieM TIeHAEpHOI PIBHOCTI;
MepeBakaHHsl yBaru JI0 MATEpUHCTBA 1 JUTUHCTBA, ajieé HE JO CIM’1 B IJIOMY;
BIJICYTHICTh YyBaru JO YOJOBIKIB 1 OaThKIBCTBA); €) CycHiuIbHO-MenuuHi (Opak
PENPOIYKTUBHOI KYJIbTYPH B TPOMAJSH, BIAMOBIMAILHOTO CTAaBJICHHS 10 NMHUTAaHb B
chepi OaTbkiBCTBAa, pOOOTHM CIMEWHUX JIIKapiB; 3JIO0BXHUBAHHS HAPKOTUIYHUMHU
pPEYOBHHAMH, AJKOTOJI3M, arpeCUBHICTh Ta 1H.); 3K) MeAWYHI Ta (i310J0TiuHI (3MiHA
rOPMOHANBHOTO (OHY, IMIBUAKOCTI peakiii Ta OOMIHY pEUYOBUH; MpPUHAMaHHS
JKapChKUX 3aC001B, K1 € 30y/KyBaIbHIMU; 3aXBOPIOBAHHS HEPBOBOI CUCTEMHU) [4].

Metonu BupilieHHs TpoOJEeMU JOMAIIHHOTO HAYWIbCTBA MepeadayaroTh:
1) cTumyntoBaHHS BIIMOBHM BiJi MOBYaHHS 13 OOKY JKE€pTB Ta CBIJIKIB JOMAIIHbOTO
HacuibcTBa. CyCHUTBHUN TUCK € HACTUIBKU CHUJIBHUM, IO PSiJl MOTEPIiINX BOAYaIOTh Y
IIbOMY HACWJIbCTBI HEBIJBOPOTHE SIBUIIE 1 3aMOBYYIOTH Horo. Take MOBYaHHS €
CUTHAJIOM KPHUBIHUKY, IO <JIETATI3y€e» KpPUMIHAIBHE MPABOIPYIICHHS Ta 3aCBIIUIYE
fioro 6e3kapHicTh. TyT MOBYaHHS € TOTOXKHUM 3J0YMHY; 2) 1HGOPMYyBaHHS KOXHOI
JIOJMHU PO 1i MpaBO HA BUIbHE BIJ HACHUJIIBCTBA JKUTTHA, II0JO0 HEBIABOPOTHOCTI

MOKapaHHA 3a Oy[b-SKUH MPOSIB HACMJIBCTBA 13 Yacy MOBIAOMJICHHS MIOAO HbBOTO,
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I0JI0 HENPUIYCTHUMICTh MOBYaHHS TIpo (aKT HacwiIbCcTBa; 3) iHdOpMaIiiiHO-
MPOCBITHUIIbKA, TPEBEHIIIIHA, a TaK0X METOJWYHA poOoTa 3 mMHUTaHb (HOPMyBaHHS
HEHACWJIBHUIIBKUX MOJISJICH TIOBEIIHKH; 4) IMOCHICHHS IOPHINIHOI BiIIOBIIaIbHOCTI;
5) BXKUTTS 3aX0/11B MICIIEBOIO BJIaJIOI0 Ta CBIIKAMH HACWJIIS — MYHIIIUIIATITETH MaIOTh
HAJaBaTH COLlaJIbHI OCIYTH, TOTYBAaTH CIEUIATICTIB, IKi OOPOTUMYThHCS 13 TOMAIIHIM
HAaCHUJILCTBOM Ta BH3HAYaTH, IO 3a CIYKOM 13 MIATPUMKH MOTEPIUINX € MOTPIOHUMHU
perioHoBi, 3abe3neunTy ix opMyBaHHs Ta poOOTy [5].

Ak 3a3navyae byxoncekuii C.O., IpOTUIIsS HACWIIBCTBY € HE TUIBKH CYCHIJIbHOIO
mpobsieMoro, ajie ¥, TOJIOBHO, MPOOJEMOIO 3aXHCTy IpaB 1 CBOOOJ JIIOJAMHHU Ta
rpOMaJsiHAHA 1, TIEpII 32 BCE, MPaB JKIHOK, 110 MOTpedye BUPOOJIEHHS BIAMOBIIHHUX
IOpUIMYHUX 1THCTPYMEHTIB 33151 11 MmoJoJIaHHs. BiAMOBIIHO A0 AaHUX JOCIIIKEHHS,
110 OyJIO TPOBE/IEHEe BUCHUMH, B 3aJI€KHOCTI B/l MATEPIaJbHOTO CTaHy Ti CIM’1, Y SIKUX
Oynau (hakTM BUMHEHOTO HACWJIBCTBA, PO3MOAUIMIMCS TAaKMM YMHOM: HHM3bKHI abo
ny>ke Hu3bkui — 70%; 13 cepenHimM goctatkoM — 27%; 3amoxH1 — 3%. Takum yuHOM,
BaroMe 3MEHIIIEHHS JOMAIIHLOI0 HACHJILCTBA IOB’SI3aHO 3 ITOJIOJAaHHAM OI1JTHOCTI, sIKa
B YKpaiHi nommproeThes [3].

TakuMm 4YMHOM, JOMAIIIHE HACWUJIBCTBO € 3aCTOCYBaHHSM CWJIM, MISSHHSM, IO
BUMHSIOTHCSA B CiM'l, @ TAKOXK TIOTPO3U BUMHCHHS TAKHUX MisiHb. JlOMaIIHe HACHIIbCTBO
MOK€E BHUSIBJISITUCH Y €KOHOMIYHIM, TICUXOJOT1UHIN, (hi3UUHINA Ta CeKCyalbHii (hopmax.
JlomalliHe HACWJIBCTBO € PE3yJbTAaTOM Jii PI3HUX NPUYHUH, A0 SKUX BiIHOCSATHCA
coIllajibHI, TMeAaroriyHi, MEIWYHi, TMOJITUYHI, €KOHOMIYHI ¥ mpaBoBi. MeToau
BUPIIIEHHSI TPOOJIEMHU JOMAITHHOTO HACUIIBCTBA BKIIIOYAIOTH y ce€0€ BXKUTTSA POy
3aXOMdiB, TaKUX SK: CTUMYJIIOBAaHHS BIJMOBM BiJ 3aMOBUYYBaHHS JOMAIIHHOTO
HAaCWJIbCTBA, 1H(OOpPMYBaHHS TIPO TMpPaBO Ha BUIbHE BIJ HACUJILCTBA JXKHUTTA Ta
MOKapaHHs 3a WOTr0 BYMHEHHS, 1H(OPMAIIHHO-TIPOCBITHUIIBKA 1 TpodiIaKTHIHA
po060Ta, MOCUJICHHS IOPUIMYHOI BIJIMOBIAAIBHOCTI 3@ JIOMAIIIHE HACUJIBCTBO, BXKHUTTS
Ha MICIIEBOMY PiBHI 3aX0/1iB IO 0OPOTHOI1 13 JOMAITHIM HACHIBCTBOM.
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CEKLIA 3
MIZKHAPOJHO-ITPABOBI MEXAHI3MU 3ABE3IIEYEHHS IIPAB

JIIOAUHU

TaiioyI'. B.,

ooxkmop ginocohii 6 eany3i npasa,

cy00s Binnuywvkoeo micoxozo cyoy Binnuywvkoi obnacmi,

LHlobenJI. M.,

3000ysauxa euwoi oceimu CBO bakanaspa

Gaxynememy npasa, nyoniuHo20 YNpasiiHHL ma AOMIHICMPYBAHHS

Binnuywvkoeo deparcaenozo nedazociunozo
yuisepcumemy imeni Muxaiina Koyroburcovrozo

IMPABOBHUI CTATYC BIXKEHIIIB: MIZKHAPOIHI ITPUHITUIIN TA
CTAHJIAPTH

[MutanHa moa0 3a0e3MedYeHHs] MIKHAPOJHOTO TPABOBOTO 3aXUCTY OIKEHIIIB
CHOTOJIHI € OJTHUM 3 HaWOUIbII aKTyaJbHUX, 3BaKAlOUW Ha 30pOHHY arpeciro 3 OOKy
pociiicekoi (eneparnii npoTu YKpaiHd, 10 B MEpPUIy 4YEPry CIPUUYMHWIA HE TUIBKU
MOPYIICHHS CBITOBOTO MPABOMOPAJIKY, a i 3HEIIHEHHS TPaB JIFOJAWHH, 110 BUSBIISETHCS
Yy MacOBHX YHUCTKaX, pempecisix Ta BOMBCTBaX KpaiHOK arpecopoM Hapoay YKpaiHH.
KpiMm 1p0T0, BapTO 3a3HAYWTH, MO 3 IOYATKy IMOBHOMACINITAOHOTO BTOPTHEHHS
pociiicbkoi (eaepariii Ha TEepUTOpIIO YKpaiHuh, 3pociia KUIBKICTh TPOMAJSH, MO0
MEePETHYIN KOPAOH, 1 3BaXKAI0UM Ha CUTYaIlit0 (PaKTUYHO CTaJId O1’KEHIISIMHU.

3a manumu OOH, KiTBKICTH 3apeecTpoBaHUX OLKEHINB 3 YKpaiHu B €Bporri
nocsrna monan 4 751 070 oci6, cranom Ha 28 mmcromama 2022 p. Haiibimbine
ykpainuiB y Iloneuri, Himeyunni ta Yexii. Ilpo Taki cTaTMCTHYHI JaH1 MOBIIOMUIIO
VYmpasninas BepxoBHoro xomicapa OOH y cmnpaBax OikenmniB. Ha moprani YBKbB
OOH 3a3HaueHo, 0 YUCIIO 3apeecTpOBaHUX ODLKEHINB 3 YKpaiHu B €Bporni gocsria
omuspko 4,7 MiH moae. BomHodac 3arajibHa KUTBKICTh YKpPaiHCHKUX ODKEHINB B
€Bpori CTaHOBUTH OJIM3BKO 7,8 MITH JIFOAEH. 3a3HAYa€ThCSA, M0 HAWOIIBIITNN TPUPICT
3a OCTaHHIA Micsalpb nokasaiu Himeuuwnna - 6iam3pko 206,5 tHc., Ilonpina - 6aU3bKO
38,9 tuc., ®paniis - 6auspko 14 tuc., Pymynis - 11,7 tuc. ta Yexis - 6mu3bko 9,5 THC.

Bigomo, 1o Haiibinbiie O1KEHINB 31 CTaTyCOM TUMYacoBOro 3axucty B Ilompmii - 1


https://data.unhcr.org/en/situations/ukraine#_ga=2.228732760.514168680.1646989952-176134281.1646551413
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MiaH 507,89 Tuc. mpu TOMy, IO B KpaiHy 3 VYKpaiHW, 3a JAHUMHU IOJbCHKOI
MPUKOPIOHHOT CITY»)O0H, 3 MoYaTKy BiiitHM mpuOyno 8,008 muH 0ci0, a y 3BOPOTHOMY
HAnpsSIMKY B110yno B Ykpainy 6,196 mnn. Bonnoudac B Ykpainy, 3a nanumu OOH, 3 28
motoro j1o 22 nuctomnana 2022 poky B’ixano (0e3 ypaxyBaHHA JaHUX YTOPIIUHU, P
Ta 6110pyci) 7,939 muH ocib [1].

3 orisgy Ha BUIIEHABEJEHY CTATUCTUKY MOXHA CTBEpKYBaTH, IO Hapasi
NUTAaHHS 1100 MirpaiiiiHoi Kpu3u B €Bpomi CTOiTh roctpo. Tomy, IOCTITKEHHS
OCHOBHMX MI)KHApPOJIHUX 3acajl IPABOBOr0 CTATyCy OI’KEHIIB ChOT'OJ/IHI Ha Yacl.

MeToro cTaTTi € IOCHIIPKEHHS OCOOJMBOCTEH MINKHAPOJHUX TPUHIIUIIB Ta
CTaHAApTIB, IO CTOCYIOTHCS IMPABOBOIO 3aXUCTy OIKEHIIB, a TaKOX PO3KPUTTS
CYTHOCTI MTOHSTTS IPABOBOI'O CTaTyCy OKEHIISI B MIXKHAPOJHOMY aCIEKTI.

OnHMM 13 OCHOBHHX [JIOKYMEHTIB, IO BHU3HA4Ya€ MOHATTA «ODKEHELb» SK
MIKHapOJHO-IpaBoBUil TepMiH, € CrtaTyT MIDKHapOAHOI opraHizaiii y crapaBax
ODKeHIIB [2]. 3riIHO 3 IIUM JOKYMEHTOM CTaTyC O1’KEHI[IB MOUTUPIOBABCS: HA BCIX TUX
0Ci0, sIKI pO3TISAAl0ThCsl SIK ODKEHIl B cuity yroia Bin 12 TpaBus 1926 poky Ta 30
yepBHs 1928 poky abo B crity Konsenuiit Big 28 xoBTHS 1933 poky 1 10 moToro 1938
poky, IIpotokony Bixg 14 Bepecus 1939 poky abo x B cuiy ctatyTy MixKHApOAHOT
oprasizaiii y crpaBax ODKEHI[IB; Ha BCIX THX OCi0, sIKI B pe3yJbTaTl MOAIH, IO
BiOynucs 10 1 ciuas 1951 poky 1 B cuily HUJIKOM OOIPYHTOBAaHUX MOOOIOBAHb CTATU
KEPTBOIO TeEpeciiyBaHb 3a O3HAKaMH pacH, BIPOCIOBIJAHHS, TPOMAJSHCTBA abo
MOJITUYHUX MEPEKOHAHb, 3HAXOJATHCA 32 MEXKaMHM KpaiHW CBO€I TPOMAJSHCHKOI
HAJIC)KHOCTI Ta HE MOXYTh KOPHUCTYBAaTHCS 3aXMCTOM ypsALy Li€i Kpainu abo He
0a)XXaroTh KOPHUCTYBATHUCS TAKUM 3aXMCTOM a0O0 BHACHIIIOK TakuX MoOOIBaHb, abo 3
MPUYMH, HE MOB’SI3aHUX 3 MIPKYBAaHHSIMH OCOOMCTOI 3pYyYHOCTI; a00, HE Maryu
MEBHOTO TPOMAJISTHCTBA 1 TIepeOyBaroun 3a MEKaMH KpaiHU CBOTO KOJHUIITHBOTO MICIIS
MPOKMBAaHHS, HE MOXYTh a00 He 0aaroThb MOBEPHYTHUCS IO HEl BHACIIAOK TaKHX
moOoI0BaHb 200 3 MPUYKH, HE TIOB’SI3aHMUX 3 MIPKYBaHHSMU 0COOMCTOI 3py4HOCTI [3, C.
101].

BaxnuBumu Ta  BKpail HEOOXIIHUMHU MDKHApPOJHUMU HOPMATUBHUMH

JOKYMEHTaMH, 110 BHCTYHAalOTh MEXaHI3MOM IPABOBOIO 3aXUCTy ODKEHIIIB caMe Ha
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CydacHOMY eTami, Ta $KI TIepIIOYeproBO pErjiaMeHTYIOTh TMpaBa OKEHIIB €
Kenencbka KomBeHmis mnpo craryc 6ixenui 1951 p. [4] Ta Hpro-Hopkchkuii
npotokon 1967 p. [5]. Kpim Toro, HuMu mnependadeHnii Ta BU3HAYCHUN MPaBOBUI
CTaTyc O1KEHIIS.

30KkpeMa, TPaBOBHI CTaTyc ODKEHI — 1€ CKJIQJHWA TPABOBUN 1HCTUTYT,
CTBOPEHHMM 3 METOI0 HaJaHHS 3aXUCTy W JOMOMOTH JIIOJSM, SIKHUM 3arpoKye
nepeciiyBaHHsS B KpaiHaX MpoxkuBaHHSA. bBikeHIl Ta ocoOu, KOTpl MIyKarOTh
NPUTYJOK, MarTh HHU3KY IIpaB, sKI 3akpimieHi B JKeHeBCbKI KOHBEHIII U
HalllOHAJTBLHOMY 3aKOHOJ/JABCTBI KOXKHOI KpaiHHW. 3a3BUYal, Ii¢ MpaBO 3aJUIIATHCS B
KpaiHi (TuM4acoBO a00 O€3CTPOKOBO), MPABO HAa OTPUMAHHS KUTIA Ta COLIaIbHOI
JOTIOMOT'HM, TMPaBO Ha y4yacTh B IHTErpaliiHUX NOporpaMax, HaBYaHHSA, poOOTy W
BO33’€aHaHHA ciM’1 [3, ¢. 101].

Takox, BapTO 3a3HAYUTH, LIO0 ICHY€ HH3KA IHIIUX MDKHApPOJIHUX aKTIB, SKi
CTOCYIOTBCSI TIPAaBOBOT'O CTAaTyCy ODKEHINB, a TaKOXX 3a0e3MeuyroTh 3aXHUCT IXHIX
OCHOBOITOJIOXHUX TpaB Ta cBOOO. Jlo TakuxX akTiB HaJEKWUTh: 3arajibHa AeKaparlis
npaB moauHu 1948 p. [6], MixHapoaHa KOHBEHLIS MPO JIKBIAALIO ycix (opm
pacoBoi auckpuMiHarii 1965 p. [7], MikHapogHu# MMaKT MpO €KOHOMIYHI, COIlIaJIbHI
Ta KyJabTypHi npasa 1966 p. [8], MikHapo HUN TAKT PO TPOMAJISIHCHKI Ta MOJIITHYHI
mpaBa 1966 p. [9], KouBeHiiist mpo JiKBiJaIio BCiX GopM TUCKPUMIHAIIT IIIOJI0 KIHOK
1979 p. [10], KonBeHItisi mpoTH KaTyBaHb Ta 1HIINX KOPCTOKHUX, HEMFOJICHKUX 1 TAKHX,
10 TPUHUXKYIOThH TiJHICTh, BUIB MOBOKeHHs 1 mokapanHs 1984 p. [11], KonBeHiis
mpo npaBa AuTHHU 1989 p. [12], a Takox iHIIII.

[ToTpiOHO Bim3HAuUMTH, [0 B YKpaiHi MNpPaBOBUW CTATyC OIKEHIIB TEX
BpETyJIbOBAaHUU 3TiIHO 3 eBponeicbkuMu crangaptamu. 2011 poky BepxoBHOMO
Pamoto Vkpainu OyB mnpuiinsatuii HOBuM 3akoH «lIpo ObDKeHImiB Ta oci0, sKi
NoTpeOyIOTh 10AaTKOBOro abo tumuacoBoro 3axucty» [13]. I1. 1 4. 1 cr. 1 3akony
BiJIpa3y 3a3Hadvae, mo: «ODKEHelb - 1e 0coba, sKa He € TPOMAIASHUHOM YKpaiHu 1
BHACIIJIOK OOIPYHTOBAHUX MOOOIOBAHb CTaTH >KEPTBOIO TEpPECIiayBaHb 3a O3HAKaMU
pacu, BIpOCHOBIJaHHS, HAIlIOHAJTBLHOCTI, TPOMASHCTBA (IIaHCTBA), HAJIEKHOCTI J0

MEBHOI COLIAIbHOT IPpynH a00 MOJITHYHUX NMEPEKOHaHb MepedyBae 3a MexaMH KpaiHu
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CBOET IPOMAJITHCHKOI HAJIEKHOCTI T4 HE MOYE KOPUCTYBATHUCS 3aXMCTOM L€ KpaiHu
abo He Oa)ka€ KOPHCTYBaTHCS LIUM 3aXHCTOM BHACHIZOK Takux MmoOoioBaHb, abo, HE
Malud TpOMaAsHCTBA (MiAmaHcTBa) 1 mepeOyBaroum 3a MeEKaMHU KpaiHH CBOTO
MOMEePETHHOTO MOCTIHOTO MPOKUBAHHS, HE MOXE YU He Oa’kae MOBEPHYTHUCS J10 HeEl
BHACJIIIOK 3a3HaYeHUX 1T000OBaHb [13].

BianosigHo no 3aranbHOi Aekiapartiii npas goauau 1948 p. [6] no ducia mpaB
JIOJIMHU, SIKI MalOTh YHIBEPCAIbHHUM XapakTep Ta SKAMU Oe33alepeyHo MaloTh
KOpPUCTYBAaTHUCSl ODKEHI[l, HalieaTh Taki: MPaBO Ha KUTTA, CBOOOTY Ta OCOOUCTY
HEJIOTOPKAHICTh; MpaBO Ha CBOOOY BiJ KaTyBaHb a00 BiJ HEIIOJCHKOIO YHM TaKOIO,
10 IPUHUXKYE T1AHICTh, MOBOXKEHHS a00 MOKapaHHs; MPaBo Ha CBOOOY BiJl paOCTBa,
MTOHEBOJICHHSI 1 PUMYCOBOI Ipalll; IpaBO HA MPUBATHE XKUTTS; IPABO Ha CBOOOY BIJI
HE3aKOHHOTO apemTy a0o 3aTpuMaHHS; MpaBO Ha CBOOOAY JYMKH, COBICTI Ta
BIpOCIIOBIIaHHS; MPaBO HAa cBOOOy nepecyBaHHs Toulo [14, c. 17].

[Ipote, BapTO 3a3HAYUTH, IO O1KEHIN MArOTh OCOOJMBHUI OOCST MpaB. 30KpeMa
y KonBentiii rpo craryc 0ixeHuiB 1951 p. [15] 3akpimieHo OCHOBHI IpaBa O1’KEHIIIB,
Kl MalOTh 3a0e3MeyyBaTUCs AEP’KaBOI0, Ha TEPUTOPIi AKOI 3HAXOIUTHCA OlKEHElb:
MpaBo CHOBIAYBaHHS penirii (cT. 4); MpaBo Ha pyXxoMe Ta HepyxoMe MaiHo (cT. 13);
MpaBoO Ha aBTOPCHKI Ta MPOMUCIIOBI TipaBa (cT.14); mpaBo Ha acoiialii HemoJITUYHOTO
xapakTepy Ta npodeciiini cnuiku (cT. 15); mpaBo 3BepHEHHs 110 cyay (cT. 16); mpaBo
Ha mpairo 3a HaiimoMm (cT. 17); mpaBo poOOTH Ha BIIACHOMY MiANPUEMCTBI (CT. 18);
npaBo Ha BuOip npodecii (cT. 19); mpaBo Ha KOpUCTYBaHHS cucTeMOIO nmaikiB (cT. 20);
mpaBo Ha XUTIO (CT. 21); mpaBo Ha HApOJHY OCBITY (CT. 22); MpaBO HA OTPUMAHHS
ypsa0BO1 JomomMoru (CT. 23); mpaBo Ha Mpalio Ta collianabHe 3a0e3neueHHs (ctT. 24);
MpaBO BUIBHOI'O IEpeCcyBaHHsA Ta BUOOpY Miclsl NpoXuBaHHS (CT. 26); mpaBo Ha
OTPMMAaHHS TIOCBIYEHHSI OCOOM Ta MPOi3HUX JOKYMEHTIiB (cT. 27, 28); mpaBo Ha
HEIMCKPUMIiHALlIHEe onojaTkyBanHs (cT. 29) [14, c. 17-18].

Bononinas Takumu < TpaBaMu  TiependadeHe Ha - MIACTaBl  YKIIAJACHUX
MDKHApOJHUX YTOJl Ta IOTOBOPIB (yHIBEpCaIbHUX a00 K perioHajbHUX), 110 BJIACHE,
HE TIOBMHHO CYINEPEYUTH HOpMaM MDKHApPOJHOIO TyMaHITapHOrO IpaBa Ta

3IIACHIOBATH PETyJIIOBaHHS MPABOBOTO cTaTycy OvkeHIs. Takox, mpaBa O1KEHIIIB HE €
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I[IJTKOM BCTAHOBJICHUMH Ta a0COMIOTHUMH. TOOTO, BUXOJAYHU 3 IILOTO CIIiJl PO3YMITH,
IO Taki MpaBa Ta MPUBLIET MOXYTh OyTH OOMEKEHI MIXHAPOJAHUM 3aKOHOABCTBOM.
Taki oOMEXEHHS MOXXYTh BCTAHOBIIOBATHCS y BHMAJAKYy, KOJW Jep)KaBa 3I1HCHIOE
MEeBHI TUMYACOBI 3aXOJd, SKI IPAIlOIOTh B 1HTEpecax JeprKaBHOI O€3MeKu Ta s
BCTAHOBJICHHS TOT'0, UM AIACHO 0c00a € OLKEHIIEM.

HaiiBax1uBilIoOw MIXKHAPOJHOK OpraHizalli€ro, sika 3J1HMCHIOE Ta 3abe3reuye
3aXHCT 1 JIOMOMOTY OikeHIsIM, € BepxoBuuii koMicap Opranizarii O6’eqnanux Hairiit
y ciupasax OvkeHuiB. BinnosigHo 1o Kouseniii OOH mnpo craryc 6ixenuis 1951 poky
[15] YBKbB (VYnpasninas BepxoBHoro komicapa OOH y cnpaBax ODKEHIIIB)
VIOBHOBa)KEHE 3a0e3neuyBaTd 3axWcT 1 jgonomory OikeHusMm. Kpainu, 1m0
patudikyBanu BuniezasHaueHy Konsenuito (0au3bpko 150 3 200 kpaiH CBITY) B354 Ha
cebe 3000B’s13aHHS 3aXUIATH ODKEHIIIB 1 HE MOBEPTATH iX B KpaiHy, A€ BOHU MOXYTh
3a3HaBaTU TOPTYp 1 MepeciiayBaHb, mianucaBimy KOHBEHIIO PO cTaTyc O1KEHIIIB
1951 poky Ta / abo Ilpotokon 1967 poky. Ilonoxenuss Kousenmii 1951 poky
3QJIMIIAIOTHCSI OCHOBHUM MIXKHApPOJHUM CTAaHJIAPTOM, 32 SKUM OLIHIOIOTHCA Oyab-sKi
3aXO0JIU 11010 3aXUCTY 1 MOBOJIKEHHS 3 OkeHsaMu [16, c. 216].

OcoOnmuBOro 3Ha4YeHHs IIOJAO 3aXUCTy MPaABOBOTO CTAaTycy ODKEHIIB
BHUCTYNAIOTh TaKi OCHOBOIIOJIOXHI MPUHIMOMN SK: MPUHLWI HEBHUCIAHHS (non-
refoulement) (ct. 32 Konsenmii 1951 p. [15]); npunuun HeBuaadi (non-expulsion) (cT.
33 Kousenmii 1951 p. [15]); piBHUN ToAlT TATaps NpPUIOMY Ta OOJAIITyBaHHSA
ODKEHI[IB yciMa Jep)KaBaMH; NPUHIMI THYYKOIrO, OMNEPAaTUBHOIO 1 TYMaHHOTO
BU3HAYCHHS CTaTyCy ODKEHINB: TMPHUHIMI JOOPOBUIbHOI pemnaTpiarii; MPUHIUI
TUMYACOBOTO 3aXUCTY; MPUHIMI HAJAHHS CTATyCy O1KEHIIIB 0e3 3aCTOCYBaHHS YMOBH
PO B3a€EMHICTh; TPUHIIAI MOXJIMBOTO HAJAHHS MOJITUYHOTO NPUTYIKY Ta iHmI [17].

YBKb OOH mnporonocuno, M0 MNPUHIUI HEAUCKPUMIHAI € HaWOIIbII
3HAYyImuM i 3axucty OikeHiiB. Crarts 3 KonBeHiii mpo cratyc ODKEHIIB
nporosiomtye: «JloroBipui Jlep>kaBu 3acTOCOBYBAaTHMYThH TMOJOKeHHs i€l KoHBeHitii
1o ObkeHIB 0e3 Oyab-SKOi MUCKpUMIHAINT 32 O3HAKOK IXHBOI pacu, pemirii abo
KpaiHW IXHBbOrO MOXO/KEHHs». [IpuHuun HemuckpumiHailii nepeadayae HasBHICTh

HACTYITHUX €JIEMEHTIB: OJIHAKOBE MOBOXKEHHS 3 0C00010 a0 Ipymoro 0ci0, sika MONpu
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CBOi 3axuIIEHl O3HAKKU NepedyBae B aHAJIOTIYHOMY CTAHOBHII 3 1HIIIOK 0C000I0 abo
Ipymnor ocid; pi3He TOBOKEHHS 3 0C000r0 abo Tpymoro ocid, sika depe3 CBOi
3axXUIICHI O3HaKW repedyBae y BIAMIHHOMY CTaHOBHILI Bij 1HIIOI ocobu abo rpymu
0C10; BIJICYTHICTh HETaTUBHUX HACJIJIKIB 3aCTOCYBaHHs MPABOBUX HOPM, MpaBUI abo
KpUTEPIiB, 30KpeMa HEUTpaIbHO CHOPMYIIbOBAHUX, /I 0CIO abo rpym 0cid y 3B 3Ky 3
iXHIMH 3aXHUIIEHUMH O3HAKaMHU Ta TMOPIBHSHO 3 IHIIOK ocobamMu abo rpymamu ocio
[17,c. 52].

KpiM mpuHIMIOIB ICHYIOTH MIXHApOJHO-NPABOBI CTAHAAPTH WLIOJI0 CTATYCY
ODKEHIIIB, SIK1 TEK BapTO PO3IIIAJIATH K CYKYITHICTh Cy0’€KTUBHUX IIPaB 1 000B’SI3KiB.

HeoOxigHO miAKpeciuTH, MO0 MPaBOBUM CTaTyc ODKEHLIB, AK 1 OyJb-ike
MIPaBOBE CTAHOBHUIIE OCOOH, MOBUHEH I'PYHTYBATHUCA HAa OCHOBI BU3HAUEHUX MPABOBUX
YCTaHOBOK, $IKI 3aJal0Th HOMY IMEBHY CHPSMOBAHICTh, ()OPMYIOTh HOIO CYTHICTb,
BIUIMBAIOTh Ha 3MICT. MIDKHApOJHI CTaHAAPTH CTOCOBHO CTaTycy OKEHIIB
I'PYHTYIOTbCSI Ha TAKUX OCHOBOIIOJIOKHHMX HMPUHIUIIAX:

— HEBITUY>KEHOCTI OCHOBHHX IIPaB Ta CBOOO;

—paBa Ha TPOMAASHCTBO Ta IMpaBa He OYTH CaMOBUIBHO M030aBJIEHUM
IpPOMAJITHCTBA YU TIPaBa Ha 3MiHY TPOMAJISTHCTBA;

— 3a00pOHM 3aCTOCYBaHHS 30pPOMHOI CHJIM JJIi OOMEXKEHHS 31MCHEHHS
OKPEMHUMH 0CO0aMU Y TpyrnamMu ociO mpap JOAWMHU ab0 3 TUM, 1100 MO30aBUTH iX
HaIllOHAJIBHOT, PEITiifHOI, KyJIbTYpPHOI, MOBHOI UM €THIYHOI CaMOOYTHOCTI;

— 3a00pOHM TaKUX 3aXOiB, SIK MPUMYCOBE MEPEMILIEHHSI HACEJIEHHA YU OY/Ib-
SK1 1HIIT aKTH, III0 MOTJIM O MPU3BECTH JI0 HACHIIBHUIILKOTO MEPEMIIIIEHHS JTFOJICH;

— TpaBa KJIOMOTATH MPO HAJaHHs Ta KOPUCTYBaHHS B 1HIINX KpaiHAX MPUTYIKOM
B1JI II€PECITiTyBaHHS;

—IpaBa TOKUJATH OyIb-AKy KpaiHy, BKJIIOYAlOYM CBOIO BJIACHY, Ta TIpaBa
MOBEPTATHUCS Y OYIb-SIKY KpaiHy;

— HEOOX1THOCT1 BpaxyBaHHS Creu(igHUX TOTped TaKkWX BPa3IUBUX TPYI, SK
’KIHKH, TJIaBU CIMEW, OE3MPUTYIbHI AITH, )KEPTBU KaTyBaHb Ta TPABM, JIOAH MOXHUIIOTO

BIKY Ta 1HBaJIIJIU;
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—3aCTOCOBAHOCTI TIpaB 1 CBOOOJ, 3aKpIiIUICHUX Y MIDKHAPOJHUX HOpMax, IO
CTOCYIOTBCSI TIPaB JIFOJWHH, IO KOXKHOI JIFOJAWHH, HE3AJICKHO BiA ii pacu, KOJIbOpy
HIKIPH, CTaTi, TPOMAASHCTBA, MOBHU, BIPOCIOBIJaHHS, E€THIYHOTO Ta COILIAJIBHOTO
noxokeHHs [18, ¢. 63-64].

OTxe, MACYMOBYIOYM BHUIIE3a3HAYCHE TMOTPIOHO J0/aTH, IO MeEXaHi3M
3a0€3IMeUeHHs] MpaB OLKEHINB ICHY€E. 3BakKalOud Ha BHUKJIWKH CHOTOJICHHS, BIH HE
3aBXKJM MOXE CIIpallbOBYBaTH, a/Ke HOPMH, 110 OyJIM 3aKkpirieHi me y XX CTOJITTI
HUHI MOTpeOyIOTh 3MiH Ta JONOBHEHb, 1 1I€ Y CBOI YEPry € HEraTUBHUM SIBUILEM.
[Ipore, moTpiOHO mam’sTaTH, MO OCHOBHA crenudika HOPM MIDKHAPOJHOTO IpaBa
I0JI0 MPaBOBOTO 3aXHMCTy ODKEHLIB MOJIATa€ y BOJOJIHHI OCHOBHHMH IpaBaMu
JIFOMHM, 10 TIEPIIIOYEPTOBO 3aCTOCOBYIOTHCA /IO BCIX Ta MAIOTh 3arajlbHHUM XapakTep.

Bapro 3a3HaunTH, 110 CHOTOAHI Y CBITI BUHHUKJIO 0€3J114 HOBHX MpPOOJeM, IO
CTOCYIOTbCSI TIPaBOBOTO 3aXMCTy ODKEHIIIB, a caMe: II0J0 OTPUMAaHHS CTaTycy
ODKEHL, THUMYacoBOI'O 3aXHUCTy, HaJaHHS MPUTYJIKY, COLIAJIBHOTO 3aXUCTy Ta
JOTIOMOTH, MpaleBIaTYBaHHs TOIO. bepyuun 10 yBaru 30poiiHy arpecito pocii npoTu
Ykpainu, CBIT MOYaB 3BaKaTH Ha HEBPETYJIbOBAHICTh IIUX MUTaHb, SKi MEPIIOYEPTOBO
CTOCYIOTBCSI TIPABOBOTO CTaTycy ODKEHINIB. 3 YacoM IXHE PETYJIIOBaHHS CTaHEe
pe3ynbratuBHUM. [IpoTe, moku Mu 6aunMo MacuTabHy MIrpaiiiiHy Kpu3y B €Bpori,
10 CIIPUYMHEHA came 30pOHHUM KOH(IIIKTOM.
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Kponigeuwp T. M.,
Kanouoam opuoudHux Hayx, 3a8idyeay kageopu
dyHOaMeHManbHUX i NPUBAMHO-NPABOBUX OUCYUNTIH
Binnuyvkoeo oepaicasnozo neoazcociunozo yHisepcumemy
imeni Muxatina Koyrobuncvkozo, adsokam
Ooobeuvka I. C.,
mazicmp nyoaiuHo20 YNnpaeiiHHs ma aOMIiHICMPYE8aHHS.
Binnuyvkozo depaoicasnoco nedazociunozo yHieepcumemy
imeni Muxaiina Koyobuncorxozo
3ABE3INEYEHHS MIPAB JITEU: EBPOIIEUCBKUU JOCBI/]

[IpaBa dMr0aMHM TOYMHAIOTHCS 3 MPaB AUTHHU — IIe¢ HOpMa, npuitHaTa B €C i
BH3HAaHA YKpaiHOW. 3aXUCT MpaB JUTUHU € OJHUM 13 HAWBAKJIMBIIIMX MPIOPUTETIB
JNEMOKpPAaTUYHHUX KpaiH, aJpKe CTaBJICHHS JEp)KaBU 10 JITE€H, piBeHb iX O€3MeKu Ta
3aXUCTy, I1X 3arajbHUN PO3BUTOK € OJIHAM 13 TOKAa3HUKIB IMBLTI30BAHOCTI Ta
IYMaHHOCTI cycnuibcTBa. [IpaBa AUTHHM € 3arajibHOOOOB'SI3KOBOIO BiJIIOBIIATIBHICTIO

kpaian. [IpaBa TUTHHU — TIe TIEBHI CIEMiaIbHI MOMJIMBOCTI, sIKI HEOOXIJIHI JIFOINHI

BIKOM 710 18 pOKiB 17151 iCHYBaHHS 1 JOCATHEHHS 3P1JIOCTI.
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CBITOBI CTaHAApTU y Tady3l JOTPUMaHHSA MpaB AUTUHU, 110 (HOPMYBAIUCS
OPOTATOM 0aratboX JAECATUIITH, 3aKPIIUICHI y KITbKOX BAXKIUBUX MIKHAPOIHUX
nokymentax. e y 1924 poui Jliroro Hariit Oymo po3poGieHo Ta MTPHIAHATO
XKeneBcbKy aAexiapaiito nmpaB AUTUHU. lle muTaHHsA 3HAWNUIO BiIOOpa)KeHHS U y
3aranpHiil neknapauii npas moaund, npuiHaTii OOH y 1948 pomi. ¥ 1959 pori OOH
npuiinsana [ekmapamito npaB gutuHH. 20 guctomaga 1989 poky ['enepanbHOIO
Acambneero OOH Oyno npuiinsato KoHBeHII0 Mpo MpaBa AUTUHHU, SIKa TPABOMIPHO
BBAXA€ThCSI MDKHAapoAHOIO nuTsdoro Konctutyiiero. KonBenilisi Oyna patudikoBana
VYkpainoto mie 27 motoro 1991 poky i1 HaOynna 4YMHHOCTI 27 BEpECHsS TOTO K POKY.
3rajadi JOKYMEHTH BH3HAYalOTh OCHOBHI AaCHEKTH 3aXHCTy IMpaB JIUTHUHH.
’KeneBcbko10 JEKIIapaliero nependayeHo «CTBOpEHHS TaKUX YMOB, 5IK1 O
3a0e3neuyBaiu HeOOX1THUN (DI3UYHUM 1 ICUXIYHUNA PO3BUTOK TUTHUHU, IPABO JUTHHU
Ha JIONIOMOTY, HaJe)XHE BHXOBaHHA, 3aXUCT TOUIO». Y 3arajbHId JAekiapauii mpas
JUTUHU BIIEpIle HA HOPMATUBHOMY DPiBHI BiJIOOpa)KEHO OCHOBU 3aXHCTY MPaB JIITEH.
PesynpTaTom Jlexknaparii cTtajgo miJIMCaHHS MaKTIB MpaB JIIOJAUHU, IO TapaHTyBaIH
p1BHI ITpaBa BCIM JITSM 1 3a0€3MEUEHHS iX OCHOBHMX COLIAJIbHUX MoTped. BigmorigHo
no npunnumniB Jlexnapamii npas nutunu (20 nmuctonana 1959 poky) mporoyionryerses,
110 TUTUHI, HE3AJIEAKHO Bl KOJIBOPY WIKIPU, MOBH, CTaTi, BIpH, 3aKOHOM NIOBUHEH OyTH
3a0€3IMMeUeHI COIIaIbHUM 3aXUCT, HaJaHl YMOBH Ta MOXKJIMBOCTI, IIIO JIO3BOJWIN O Tit
po3BUBaTHCS (PI3UUHO, PO3YMOBO, MOPAILHO Ta JIyXOBHO. Y COIIaJIbHOMY BiTHOIICHHI
BHCYHYTO BHMOTH IIOJAO CTBOPCHHS YMOB JUIsI 3J0POBOi Ta HOPMAJIBHOI
KUTTENSUTBHOCTI TUTUHU, TapaHTyBaHHS 1i ¢cBOOOAM Ta TimHOCTI. JIMTHMHA TOBUHHA
OyTH MEpIIOI0 Cepell TUX, XTO OJEPIKY€E 3aXUCT 1 JOMOMOTY, a TAKOXK 3aXHUIICHOIO Bij
He10aI0ro CTaBJICHHS /10 HEl, 0COOIMBO BiJl )KOPCTOKOCTI Ta ekcruryarailii. KonBeHiis
OOH npo npaBa autuau (20 mucronaga 1989 p.) BU3HAYae MOMITUYHI, EKOHOMIYHI,
colllaJIbHI, KyJbTYpHI mpaBa JiTed 10 18 pokiB, MPOroyiourye mpaBo JUTHHU Ha iX
3aXHUCT Ta OOOB’SI3KOBICTH CTBOPEHHS JJIsi IIOTO HEOOXIAHMX YMOB. [[6atoum mpo
3aXWCT MpaB IUTHHU, JEpKaBa Ma€ HE TITLKH CTBOPUTHU CKOOPAMHOBAHY CHCTEMY iX
peamizaiii, ame W 3a0e3MEYUTH 3aCTOCYBaHHS OCOOJMBHUX MEXaHI3MIB  iX

BIPOBAIKEHHS [4].
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BaxnmBe 3HaueHHs Mae patudikaiisgs YKpaiHOW HHU3KHM MDKHAPOIHUX
JIOTOBOPIB y cepi CiIMEHHOTO MpaBa, po3podiaeHuX B pamkax Pagu €Bpomnn i ["aa3pkoi
KoH(epeHIii 3 MIKHAPOJHOTO MPUBATHOTO TIpaBa, MIO0 JO3BOJISIIOTH BUPINIYBaTH
pPaKTUYHI MUTAHHS, K1 CTOCYIOThCS 3JIIMCHEHHS MpaB AITeH, pEeryIIOl0Th BIJIHOCUHH
O0aThKiB 1 diTeH, SK MarepiajabHi, Tak 1 ocoOucti. Jlesaki 3 muX HOTOBOPIB OyIn
AT CaH] YkpaiHoto 11e B 2002 - 2003 pOKax.
3anns 3a0e3neueHHs mpaB Ta 1HTepeciB JiTed y €Bponeiicbkux kpainax 3 2006 poky
nie nporpama «bynyemo €Bpony st qiTed Ta pa3om 3 JITbMU». B pamkax nporpamu
dbopMyeThCs CcTpaTerisi CIpsiMOBaHAa Ha IMPOCYBAHHS 3aXUCTy Ta 3a0XOYECHHS IpaB
IUTUHU 1o Bciii €Bpomni. Hapasi jgie Bxke yeTBepra 13 cepii yCHIIMIHMX CTpaTerii,
po3pobsieHa B pamMKax I[IMPOKOTO KOHCYJIBTATHMBHOTO TIPOIECY 3a y4acTIO
HalllOHAJIBHUX YPAJNIB, MDKHApPOJIHUX OpraHizalii, opraHizaiiii TpoMaJsHCHKOTO
CYCHJIBCTBA 1, 1110 HE MEHII BaxJINBO, 220 miteit 3 10 neprkaB-usieHiB.

Hosa Crpareriss 3 mpaB nutunu (2022-2027) «[lpaBa niteit B nmii: Bifg
CTaOUIBHOI peanizalii JO0 CHUIBHOTO HOBAaTOPCTBA», sika Oyina mpuitHaTta KomiteToMm
MiHICTpIB B JoToMy 2022 poky, Oyne ckepoByBaTH [isibHICTh Panu €Bpomnu
MPOTSTOM HACTYIHHX IIECTH POKIB [2].

Crpateris BU3Haya€e IIICTh CTPATETIYHUX LIJIEH, YAaCTKOBO 3aCHOBAHUX Ha
MONEePEAHIX TPIOPUTETHUX OOJACTAX, IO 3aJIUINAIOTHCS aKTyadbHHMH («cTabilIbHA
peamizamis»), a TaKOXX MICTUTh HOBI IMyHKTH, CHPSIMOBaHI Ha BUPIIICHHS HOBHX
npoOsieMHUX 00acTel («CHijbHE HOBATOPCTBOY ).

HoBuMu crpaTerivHuMH HUISIMH €:

CBo0o/1a BiJ HACHMJILCTBA JUIS BCIX AITEH

- PiBHI MOXXJIMBOCTI Ta coliajibHE BKIIFOYEHHS U BCIX AITEH

— JlocTymHICTh TEXHOOTIH I BCIX JITEH Ta 1X 0€3MeUYHe BUKOPUCTAHHS

- JIpyXHE 10 TUTUHU TIPABOCYIISA

- HananHs npaBa BUCIIOBIIIOBATUCS KOXKHINA TUTHHI

- IlpaBa giteii y KpU30BHX Ta HaJ3BUUAHHUX CUTYaIISIX

23 Gepesns 2022 poky B bprocceni €pporneiickkoro Komiciero 0yno npuitHATO

JOKYMEHT, SIKMi BH3HA4Ya€ OCHOBHI HANPSMKH B3a€MOJIi IIOAO 3aJ0BOJIEHHS MOTPEO
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ODKeHIIIB 3 YKpaiHH, Kl IIyKalTh NPUTYJIKY B1JI POCIHCBKOI arpecii y €eBpOmneuchKux
Kpainax. OkpemMuii po3isl IPUCBSIUYEHO 3aXUCTY MPaB AITEH.

Bapro 3a3Haumtn, mo MiHcoumomiTuku Oyid HamaHi MPOTO3UINT MO0
KOMILIEKCHOT'O 3a0€3MeUYeHHS MPaB YKPATHCHKUX JTITEH, SIKI BUMYIIIEHI OyJIM 3aJIMIIUTH
KpaiHy, pATYIOUUCH BiJ BIIHH.

3a3HayeHUN JOKYMEHT BHU3HAuae, IO «IITIM Mae OyTH TrapaHTOBaHHM
MIBUJKUN JIOCTYN JO iXHIX MpaB, Y TOMY YHCII BOHM MarTh OyTH 3a0e3leueHi
HEOOXIJTHOIO MCUXOCOIIANIBHOI MIATPUMKOI, MEAUYHUMH Ta OCBITHIMU MOCITYTaMHU.
3a3HaueHo, 110 0COOJMBOI yBaru Ta MIATPUMKH MOTPEOYIOTh MITH-CHPOTH, JITH 0e3
CynpoBOJy, IITU 3 IHBaJIJHICTIO, JITH 3 OCOOJUMBUMHU IMOTpedaMuU Ta JIITH, 5Kl
3UIMIIIIACH 0€3 0aThKIBCHKOTO MIKIYBaHHS [3].

Crparteris €C moa0 npaB JTUTUHU BHU3HAYAa€ KOMIUIEKCHI PaMKOBI Jii MO0
3a0€3MeUeHHs] TMOBHOTO BpaxyBaHHS moTped miteid. Ha nomaTtox 10 3arajibHUX
pEeKOMEHJaIN 1MoA0 Tepenayi oci0, sKi OTPUMYIOTh THM4YacoBHi 3axuct, Kowicis
roTye CrHeliajibHI CTaHAapTHI OMNepalliifHi Impoleaypu IIoA0 iTe 0e3 CYNpOBOIY.
Bonu po3po0isitoThes pa3zoM 3 aepxaBamMu-wieHamu Ta areHTcTBamu €C ta OOH s
3a0e3ne4eHHs TapaHTiil TOro, 110 IHTEPECH JTITEH CTOSITh Ha MEPIIOMY MICIIL.

[IpeacraBaukoM  MiHcounomiTikd Oyi0  3alpONOHOBAHO  PO3IJIAHYTH
MOKJIUBICTB IIOAO 3a0e3MeUeHHs 00Ky JITeH y KpaiHax, KyJyd BOHU MEPEMICTUIUCS
y 3B’S3Ky 3 BOEHHUMH JisIMH Ha TepuTopii Ykpainu. Bapro BiaMiTHUTH, 110
JOKYMEHTOM BHU3HAYEHO, IO «IOMPH CKJIAJHOIIl POOOTH 3 BEJIUYE3HOI KUIBKICTIO
npuoOyInXx, 1e He MOXe OyTH MEepenIkoor IMIOA0 peecTpallii JiTell 0e3 CympoBOy.
BoHu MOBHHHI OTpUMYBaTH MOBHY Ta O€3MEYHY MIATPUMKY, a MPEICTABHUK CIY>KOU
3aXMCTy AiTell y KpaiHi nepeOyBaHHA Mae OyTH MNPUCYTHIM sKOMoOra IBujime. Y
BUITAJIKaX JITEH, PO3IydeHUX i3 ciM’€r0 (Ti, sIKi MPUOYBAIOTH 3 JOPOCIMMHU, KPIM iX
3BUYAMHUX OMIKYHIB, IHIIUX 3aKOHHUX MPEJCTABHUKIB) HAI[IOHAJIbHI OpPraHy MOBUHHI
MEPEBIPUTH BIAMOBIIHI JOKYMEHTH, 1100 MIATBEPAUTH OCOO0y AWTHHH, Ta, y pasi
HAsIBHOCTI, 3roaud OartbkiB. Ilporpamu pos3miyky ciMed MaroTh MpParHyTd [0
B033’€JHAHHS HEMIOBHOIITHIX 0€3 CYNpOBOAY 3 WieHaMH CiM’i B iHIITUX yacTuHAX €Cy.

Hapasi, BpaxoByrouu €BpONEHCHKHI JOCBIA 3aXUCTy MpaB IUTHHU, B YKpaiHi
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peanizyeTbcs psi BIAMOBIIHUX 3aXO0JIB Ta MeXaHI3MiB. 30Kpema, MpiOPUTETHUMHU
cepen TMpOeKTIiB MiHicTepcTBa COMIAIBHOI TMOMITHKKA YKpaiHd , COpPSIMOBAaHWX Ha
3aXUCT TpaB [iTel, — po30yaoBa CHUCTeMH IOBEHanbHOI mpolarii B Ykpaini. Lle
MOXKJIMBICTh JIJII HETOBHOJITHIX, SIKI BCTYNWJIM y KOH(IIIKT 13 3aKOHOM, pO3MOYaTH
HOBE JKUTTA Ta CTaTH TOBHOI[IHHUM UIEHOM CYCHIIbCTBa. JluTuHa BigOyBae
MOKapaHHs HE Y BUXOBHINM KOJIOHI1, a 3aJIMILIAE€THCA B TPOMA/Il, ajie MpHU I[bOMY 3 HEIO
1HIMBIAYaJIbHO TIPaIIOOTh (PaxiBill FOBEHAIBHOT MpoOaliii Ta MCUXOJIOTH.

Jo toro x , B Ykpaini cxBajsieHo HarionanbHy cTparerito pedopmyBaHHS
CUCTEMHU IOCTUIlI 1ojm0 nited Ha mepiog no 2023 poky. [lum mokymeHTOM
HAaroJIOIIEHO Ha HEOOXIJHOCTI BHUPIIIEHHS OCHOBHMX CHUCTEMHHUX MPOOJEM FOCTHIIT
11010 JIITeH, MOI0JaHHS MPOTrajIvuH y CUCTEMI1 MDKBIOMYOI B3a€MOii, 3a0€3MeUEHHS
NpoQUIAKTUYHOI, COIllaTbHO-BUXOBHOI POOOTHM Ta poOOTH, CHpSIMOBAHOI Ha
pecoliani3aniio HENOBHOJITHIX, Kl CXWIbHI JO MPOTUIPABHOI MOBEAIHKN Ta BUMHHIIN
MPaBOMOPYIIICHHS, a TaKOX Ha MOCHJICHHS 3aXUCTy MpaB AITeH, sKi MOTEPHIN Bif
MPaBOIOPYIIIEHb, 30KpEeMa, HACUJIBHUIIBKOTO XapakTepy, Ta HiTed, Kl € CBIJAKaMHU
MIPABOIOPYIIICHb.

Tobrto, Crpateris ymepiie B icTopii YKpaiHM CTaBUTh 3a METY HE TUIbKHU
MOCWJICHHSI yBard N0 JIT€d, SKI BUMHWUIM MPABONOPYLIEHHS, aje ¥ [0 1HIIHUX
KaTeropii iTel y KOHTAKTI 3 3aKOHOM.

Taxk, 3aBganasmu CtpaTerii o0 JITeH-KepTB Ta JITEH-CBIJIKIB €:

- 3a0€3MeUNTH €TUHUN MIAX1T A0 JOTUTY JITeH HE3ale)KHO BiJ iX CTATyCy Y
KPUMIHAJILBHOMY TIPOBA/KEHHI (IM1103pIOBaHUM, OOBUHYBAYCHHM, CBIJIOK, MOTEPIILIAN
TOIO), 30KpeMa 3 BHUKOPHUCTAHHSIM TaKWX CICIMIAIIBHUX METOJUK, SK «3eJieHa
KIMHATay,;

—  BHUpIINIEHHSA TNPOOJIEMHHX THUTaHb, 10 BUHUKAIOTH TiJ dYac CyJAO0BOTO
pO3MIISIly y TPOBAPKCHHSX 3a YYacTIO JIITEH, SKI € CBIAKaMu ab0 MOTepHiINMH,
30KpeMa B YaCTUHI BU3HAYCHHS 1X TIPaBOBOTO CTATYCY.

[Ipobnema HaIIOHATBHOIO 3aXUCTY IpPaB 1 3aKOHHUX IHTEPECiB AUTHHU B
CydacHOMY CBiTi HaOyBae CTpAaTeriyHOro 3HAYEHHS. VOr0 MO3UTHBHI pilleHHS

CHPUSIOTH MOAANBUIOMY JAEpP>KaBOTBOPEHHIO Ta PO3BHUTKY COLIAJBHUX CHUIBHOT Y
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BChOMY CBITIi, 3aKJIaJIal0YU OCHOBY JIsl MaOyTHBOT KOHKYPEHTOCTIPOMOKHOCTI ITITUX
AepxaB 1 Haiiil. YkpaiHa sik €Bporeiicbka KpaiHa Mae€ aKTHBHO PO3LIMPIOBATH Ta
aKTUBI3YBaTHU JISIIBHICTh ACPKABHUX 1HCTUTYIIIH, 3 METOIO (DOpMYBaHHS HOBOI, OLIbIIT
NOCTiIOBHOT Ta €(EKTUBHOI JIepKABHOI IMOJITUKU MIATPUMKH JUTHHH Ha OCHOBI
BU3HAHUX €BPONECHCHKUX CTaHIAPTIB.
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Kyoepcoka l. O.,

ooxmop @inocoghii 6 eanysi npasa,

sUKIA0ay Kageopu iHpopmMayiliHoco, 20CnO0aAPCbKO20

ma aOMIiHICMPpamueHo2o npasa

Gaxynememy coyionozii ma npasa

Hayionanvno2o mexuiunozo ynieepcumemy Ykpainu

«Kuiscokuii nonimexniunut incmumym imeni leops Cikopcoko2oy

ITPABOBE 3ABE3INEUEHHS ITPABA HA CAMOIJEHTU®IKALIIO
TA KYJBTYPHA CAMOBYTHICTb: JOCBIJI EBPOINIEHCHKHX
KPAIH

CTBOpEeHHs HaJeXHUX YMOB JJIA peani3auii 1 3aXUCTy MpaB yCciX HAPOJHOCTEH,
110 MPOXKMUBAIOTh HA TEPUTOPIi JepKaBU, Ha camMoiAeHTU(DIKaIII0 € 000B’SI3KOM KOXKHOT
JIEMOKPATUYHOI JIep>)KaBH 1 HEMOXJHMBE O€3 MpPaBOBOr0O 3a0€3MEUYEHHS PO3BUTKY
MOBHOI, KYJbTYpHOi, €THIYHOi, PEJIriiHOI CcaMOOYTHOCTI TpoMajasH. 3a[id LbOTO
HEOOX1HO PO3pOOUTH TaKe MPaBOBE 3a0€3MEUYCHHS, 110 HUHI € OJHIEI0 3 YMOB, SIKY
€pponelicbknii Coro3 CTaBUTh MNepel YKpaiHOW Mjis HaOyTTs TOBHOIPABHOTO
YJICHCTBA.

[ToHsATTS «1IpaBO HA caMOieHTU(DIKAIII0» TIIBKH MOYMHAE HAOYBAaTHU MPABOBOTO
3a0€3Me4YeHHs] B CBITI B JE€MOKpPAaTUYHHUX JepikaBax. Xoda B HU3LI MIXKHAPOJHHUX
MPaBOBUX aKTIB 1€ TMPAaBO 3raJye€ThCsi 1 YAaCTKOBO PO3KPHUBAETHCS, a CaMe B:
MikHapoJHOMY MaKT1 MPO €KOHOMIYHI, COLIAJIbHI 1 KyJbTypHI npasa (1966 p.) [1],
MixHapoqHOMY TakTI OpO TIpPOMAASHCHKI 1 momiThuHi mpasBa (1966 p.) [2],
paTudikoBaHUX HamIO JepxaBoro B 1973 pomi, [ekmaparii mpo NpUHIUNN
MikHapojHoro npasa 1970 poky [3], y Binencekiit Jexnapauii Paqu €sponu 1993
poky [4], HoxymenTtax Komenrarencrkoi Hapaaun KondepeHiiii 3 JH0ACKKOTO BUMIPY
OBCE 1990 p. [5], PamkoBiii KOHBEHIIi MPO 3aXHMCT HAIIOHAILHUX MEHIIWH 1995
poky [6], Hexnaparnii OOH npo npaBa KOpIHHUX HApOIiB [7] TOIIIO.

3a TIayMadyHUM CJIOBHHKOM caMmoilleHTh(iKalis 1€ - BU3HAYEHHS CaMUM
IPOMAISTHUHOM CBO€E1 HalllOHAJIBHOI MPUHAIEKHOCTI Ta MPOIeC 1HTErpallii BCepeauHi

cycmiabcTBa [8], B TOMYy 4YHCIl TIOB'I3aHUH 3  HALIOHAIBHO-KYJIHTYPHUM
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CaMOBHM3HAUYEHHSIM TOrO YW IHIIOTO Hapoay abo HapOJHOCTI, IO HEMOXJIHBE Oe3
HAJI)KHOTO MPABOBOTO 3a0€3MeueHHS.

B Vkpaini mpaBoBe 3abe3nedeHHs camoigeHTHdikaiii, 30Kkpema, 1 B cdepi
KyJIbTYpH, € Ha Yaci, aJKe B HaIlli jepikaBl HamidyeTbes moHana 130 HamioHAIBHUX
rpyn OpeACTaBHUKIB HAlllOHATBHUX MEHIIWH (HapomHocTei). Tak 3 1992 poky nie
3akoH «[Ipo HalioHaNbHI MEHIIMHM B YKpaiHi» BIANOBIIHO JI0 SKOTO YKpaiHa
rapanTye rpoMajsiHaM pecryOJIiKM HE3aJeKHO BiJl IX HalllIOHAJIBHOTO MOXOJKEHHS
3a0e3MeyeHHs] JOTPUMaHHS KyJIbTYPHHX TMpaB 1 CBOOOAM, MIATPUMKY PO3BUTKY
HaI[IOHAJIBHOI CAMOCBIJIOMOCTI 1 caMOBHsBICHHS [9].

B nucromani uporo poky 3a copusiHHs npoekty Paam €Bpornu «Ilocunenus
3aXMCTy HAI[lOHAIBHUX MEHIIMH, BKJIIOYAIOUYM POMIB Ta MOB MEHUIMH B YKpaiHD»
BII0YJI0Ch TPOMaJICbKE OOrOBOpEeHHs NpoekTy 3akoHy Ykpainu «[Ipo HaimioHanbHi
MeHIIMHU (cruibHOTH) Ykpainm». [10] Ileli 3akoHONpoeKkT po3poOieHud Ha
BHKOHaHHs BUMoOr €Bpomneicbkoi Kowmicii mogo HaOyTTs YKpaiHOO cTarycy 4WieHa
E€sporneiicekoro Coro3sy.

Opniero 3 el npuitHATTS 3akoHy Ykpainu «lIpo HamioHanbHI MEHIIMHU
(ctnimbHOTH) YKpaiHU» € BIOCKOHAJIEHHS 3aKOHOJABYOTO PETYJIOBAHHS peaizalii
mpaB Ta CB0OOOJ, 30Kpema, MpaBa Ha CaMOlJIeHTH(IKAIlI0, BUKOPUCTAHHS MOB
HaIllOHAJTBPHUX MEHIIWH (CHIBHOT), KyJIbTypHHUX TmipaB [11] Ta 30epexeHHs
KyJIbTYpHOT CaMOOYTHOCTI HAI[IOHAJILHOT CI1JIBHOTH.

Ha musixy iHTerpanii 10 €BponeichbKkoro CriBTOBapHCTBa Hallla KpaiHa B3sJia Ha
cebe 000B’sA3KM 3a0€3MEeUNTH €BPOTEHCHKI CTaHAAPTH 3aXWCTy TMpaB HAIIOHATBHUX
CHUIBHOT, 30KpeMa, LUISIXOM CTBOPEHHS HAJIEXKHHMX MEXaHi3MiB A ix peamizanii. Ha
Hallly AYMKY, JUIsi CTBOPEHHSI TaKMX MEXaHI3MIB KOPUCHUM € JOCBLJ 3apyOiKHUX
KpaiH.

Tak B 3aKOHOJABCTBI €BPONEHCHKUX KpaiH MUTAHHS MIPABOBOTO CTaTyCy
HaIllOHAJTBPHUX MEHIIMH  (HApOJHOCTEH), 1I1X camoigeHTHdiKarmii, KyJIbTypHOI
caMOOyTHOCTI BUPIUIYETHCS MO-pi3HOMY. B yacTuHi KpaiH iX iCHyBaHHsS BHU3HA€THCA,

3aKOHOOaBCTBO MICTUTh HOPMHU IIPO HAAAHHA 0COOJIUBOTO CTaTycCy, 3axXucCTy, OXOpPOHHU
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KyJIbTYPHUX IIPaB TOINO, & B YACTHHI a00 B3arajii HE BperyJboBaHU a00 3HAXOIUTHCS
B IIpoIIeCi pO3pOOKHM MPaBOBOTO 3a0€3MEUEHHS OXOPOHH iX TPaB.

Y ®panmii me A0 HEJABHO ICHYBaJla MOJITHKA HEBHU3HAHHS HAaIllOHAJbHUX
MEHIIIMH Ta BIAMOBIIHO 10 cT. 2 Konctutyiii ®paHiii 3akpimioBanoch, mo Oyib-
KU TPOMAaJIIHUH KpaiHW € MPeICTaBHUKOM (PpaHIly3bKOTO HApOAY «HE3aJeKHO Bif
MOXOJ/PKEHHSI, pacy 4 pedirii». Xoda B KpaiHi € NpeJICTABHUKU PI3HUX HAPOJIHOCTEH:
OpeToHIl, KatajmoHIl, ¢iaaMadamni iH. ToMy B OCTaHHI POKH PO3IOYATO IPABOBE
3a0e3neueHHs B Hal[lOHAIbHO-KYJIbTYpHIU chepi [12].

B HimeuunHi mpaBa Ha KyJbTYypHY CaMOOYTHICTh Ta caMOiJeHTH(IKAIIO
HaIllOHAJIbHUX MEHIIWH 3aKPIIUICHI B 3aKOHOJIABCTBI OKPEMUX 3€MEJb 1 3/1€01IIIOT0
CTOCYIOThCSI BUKOPUCTAHHS MOBH TIpW peaizamii mpasa Ha ocBity [12]. [lns nHamoi
KpaiHu, LIKaBUM € JIOCB1J 3aKOHOJABYOIO 3aKpIIUIEHHS IpPU OTPUMAaHHI CEpelHbOI
OCBITH BUBUYCHHS JCKUIBKOX 1HO3EMHHUX MOB (HE OJHIET), B TOMY YHCII 1 3 HaJaHHSIM
BUOOPY 3 BpaxyBaHHSM IIpaBa Ha CaMO1ICHTH(IKAIIIIO.

B Pecny6umini CnoBeHii BUIUISAIOTH OCOOJMBHIA CTaTyC Ta MpaBa ITaTiiChKOI Ta
YTOPCHKHUX E€THIYHUX CHUIBHOT, 30KpeMa B cdepl MOJITUYHUX Ta KyJIbTYPHHUX IpaB,
OKpPEMHM 3aKOHOM BPETyJIbOBAaHO OCOOJMBOCTI MpaBa Ha caMoiJeHTU]IKALIID Ta
KyJbTYpHY caMOOyTHICTbh poMiB [12]. IlikaBuMu 1151 HaIIoOl KpaiHU € MPOrpamu i€l
KpaiHM HampaBlieHI Ha 3amno0iraHHs COINATBHOTO BUKIIIOYEHHS, 3aJIy4CHHS JI0
OCBITHBOT ChepH, BU3HAHHS 1CTOPIT 1 TPAIUIIINA KYJIbTYpH.

Jlexnapaiii€ro 3 HalioHaabHOTO NMUTaHHs PecnyOuniku boinrapis nepeadavaerses
HEOOXITHICTh MPUNHATTA 3aKOHY MPO JOJATKOBI CYAOBI 1 aJAMIHICTpAaTUBHI TapaHTIi
3aXHCTy MpaB Ta 1HTEpPECiB, CBOOOJ, O€3MEeKH, CHOKIMHOTO >XUTTS HEUHUCICHHHX B
€THIYHOMY BIJIHOLIEHHI IPYI HaceleHHs OyAb-sSKOro pailoHy, rpomMaau uu cenuma. Lli
MOJIO’KEHHS 3aKpirieHi 1 B ¢T. 6 OcHOBHOrO 3aKoHy bourapii «He 10omycKkaoThest Oy ib-
Kl OOMEXEHHs B TpaBax ab0 B MpUBUIESX Ha IMIJICTaBl pacH, HalIOHAJIBHOCTI,
CTHIYHOI IPUHAJIEKHOCTI...» [13].

Konctutynis YropmuHu 3akpiruiroe, mo JepkaBa rapaHTye (yHIaMeHTalIbHI
npaBa sl BCiX, 0e€3 OyIb-sKOi JMCKpHMMIHAIli, HA OCHOBI CTaTi, pacu, KOJIbOpY,

€THIYHOTO MOXOJKEHHSI, HAIlIOHAIBHOI IPUHAJICKHOCT], MOBH; KO>KHY HAI[lOHAJIbHICTb
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1 €THIYHY TpyMy, SKa )KUBE B YTOPIIUHI, MTOTPIOHO BBa)KaTH YAaCTHHOIO, KOTpa hopmye
nepxaBy. HarioHanpHi Ta €THIYHI MEHIIMHH MAalOTh MPaBO BUKOPUCTOBYBATH CBOIO
piAHYy MOBY, 1100 3amuCyBaTH CBOi 1IMEHa PITHOI0 MOBOIO, CIPHUSTH PO3BUTKY iX
KyJbTYpPH Ta OCBITH 3 ypaxyBaHHAM iXHiX MoB [13].

Otxe, mnsa YkpaiHM mpu po3poOll MPaBOBOrO 3a0e3MEUYEeHHs] IpaBa Ha
caMo1JIeHTU(IKaLII0 HapOJHOCTEN HAIlol KpaiHW, 30KpeMa, LI0J0 KYyJIbTYpHUX IpaB
HEOOX1/IHO: 3aJyYUTH MPECTaBHUKIB HaIllOHAJIbHUX MEHIIWH, HAaYKOBIIIB-TIPABHHUKIB
10 PO3pOOKM CTparerid, nporpam, IUJIaHIB, HOPMATHBHO-NPABOBUX aKTIB OO
JOTPUMaHHsI KyJbTYpPHHUX IIpaB, 30KpeMa IL0J0 MOBHOI, KyJbTYpHOi, €THIYHOI,
peNiriiHoi caMoOyTHOCTI HAIlOHAJIBHUX MEHIIMH Ta KOPIHHOTO HapoAy; CIPHSTH
3a0€3MEYeHHI0 BEPXOBEHCTBA IIpaBa, 3aXWUCTy IMpaBa Ha CaMOIJEHTHU(IKAIIIO
HalllOHAJTBHUX MEHIINH 1 KOPIHHOTO HApPO/y, OCHOBHUX CBOOOJ B Iiil cepi; CIpUATH
moBa3i /10 OE3LIHHUX 3HaHb OKPEMHUX MPEICTABHHUKIB HAllIOHAJbHUX MEHIIWH Ta
KOPIHHOTO Hapody, 30Kpema B cdepl HemaTepiadbHOI KyJIbTYPHOI CHAIIIMHU;
JOCIIIUTA Ta BpaxyBaTh HOPMHU MIDKHApOJHOTO IpaBa 30KpeMa 1 3 METOH
3ano0iraHHs BUHUKHEHHIO KOH(QJIKTIB 3 MHUTaHb MOBHOI, KYJbTYpPHOI, €THIYHOI,
pEeNiriifHoi caMOOYTHOCTI.
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Ky3niuenxo O. B.,

Kanouoam opuoutdHux Hayk, OOyeHm,

3a6i0ysauxa Kageopu YusiibHo20 ma mpyoo8o2o npasd
O0ecbk020 HAYIOHAILHO20 MOPCLKO20 YHIGEpCUmMemy

Menco I. B.,

Kauouoam opuoudHux Hayx,

cmapuwiull sukiaday kageopu yugiibHo20 ma mpyooeo2o npasa
O0ecbk020 HAYIOHAILHO20 MOPCLKO20 YHI8EepCUmemy

AHAJII3 MI’KHAPOJHOI'O 3AKOHOJJABCTBA OO0 3AXUCTY
ITPAB KIHOK

[TpaBa XIHOK — € HEBiJl'€MHOIO YaCTHHOIO TpaB JIOJUHH, aje, 1 JOCi MOBHOIO
MIpPOIO HE peali3yloThCa B KOXKHIN nepkaBi. JKIHKM CTHCKAIOTHCS 3 TUCKPUMIHAIIIEO
MPaKTUYHO B ycCiX cdepax xuttd. BoHa mposBIsSETbCS y TEHIEPHIA HEPIBHOCTI,
OOMEXEHHI NpaB IHOK Ha y4acTb y MDKHApPOJHIA Ta BHYTPIIIHbOJEPKABHIN
MOJIITHIN, HEJOCTATHHOMY 3aXHUCTl KIHOK BIJ] HACHJIbCTBA, MIDKHAPOJHIM TOPTIBII
KIHKaMHM, HEpPIBHOCTI Yy cdepl mpami, 3aJIKyBaHHI Ta MPUHUKEHHS TIAHOCTI.
OOOB’sI3KOM  JIep>)KaB ChOTOJICHHS € CTBOPEHHS JI€BUX MEXaHI3MIB 3aXHCTY,
PO3CIIAyBaHHs Ta BUKPUTTS MOPYIICHUX MPaB KIHOK; BIPOBAIKEHHS HOBHUX 3ac00iB
Ta METO/11B KOHTPOJIIO, CUCTEMH 3BEPHEHbB JIJISl )KIHOK, 110 CTPaXKIAI0Th B1Jl HACUILIS Ta
THIITMX BHIIB TIOPYIIICHHS MPaB.

[Ipoliec cTaHOBJIEHHS Ta PO3BUTKY IHCTUTYTY 3aXUCTY MPaB KIHOK Ma€ TPUBATY
icTopito, 3HaUHEe pepopMyBaHHS Ta YIOCKOHAJICHHS MPOTATOM OCTaHHbOTO yacy. [Ipu
bOMY, TUTAHHS 3aXUCTY MpaB >KIHOK 3aJIMIIA€ThCA AaKTyaJIbHUM 1 JOHHHI, TPO IO
CB1TUUTH O(PIiIiiHA CTATUCTHUKA.

HacunbcTBO MpOTH KIHOK Ta AIBYAT € HAHOUIBII MOMMPEHUM 1 CITyCTOILTABUM
MOpPYIICHHSIM TIpaB JoauHu y cBiti. [Ipo me #Waetscs B 3asBi OOH 3 Haroam
MiKHApOIHOTO JHS YCYHCHHS HACWJIbCTBA IMPOTH JKIHOK, IO TMPOXOAWTH 25
muctomana mopiydo. [ludpamu B OOH mpoimrocTpyBamu >KaxXJauBUN MaciiTad
MOpYIIEHb — TPETHUHA BCIX KIHOK Ta J[IBUYAT MEPEKUBAIOTh (Pi3MUHE, a00 CEKCyallbHE
HAaCWJILCTBO TMPOTSATOM CBOT'O SKHUTTS, TOJOBUHA KIHOK, SIKMX BOMBAIOTh Yy CBITI,

BOMBAIOTH iX MapTHepH, abo ciM's. 3a nanumu OOH “HeMae KOIHOTO perioHy, KpaiHu
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Yy KyJbTYpH, B SKIH OM KIHKM HE 3a3HaBaiu HacwibcTBa . OBCE 3akimkae 110
BIIPOBAKEHHS peOpMH 3 TeHIepHOI PIBHOCTI Ha 3arajibHOACPKABHOMY PiBHI.

Biamosinuo no 3Bity BeecBiTHROTO ekoHOMIuHOTO hopyMy “The Global Gender
Gap Report 20167, nmonan 10 pokiB JOCIHIIPKEHb BUSBUIIU, 1110 3MEHIIICHHS HEPIBHOCTI
MDK CTaTSMH BiJOYBA€ThCSl 3aHAJTO TOBUIHHO, MO0 3HUKHYTH MPOTATOM HAIIOTO
xuTTs. Komnanis Catalyste 3a cBOiM HOCHIIPKEHHSI BU3HAYWIIA, 1110 B CEPEAHBOMY Y
500 HaWOIIBIIMX KOMIIAHISIX CBITY IHKH 3aiiMaloTh MEHIIE 4 BiJICOTKIB BHIIHUX
KEpIBHUX MOCAJ, Y KOXKHIM KoMmnaHii HeMae HaBiTh 3% >KIHOK KEPIBHOTO PaHTy, JIUIIE
y 8% KoMMaHisX reHepaTbHUMU JUPEKTOPAMU € JKIHKH.

S CBIIUUTH MNPaKTHKA, BIANOBIAHY CTAaTUCTHUKY MOYKHA MPOCTEXKUTH U B
VYkpaini. 3a cratuctukoro HaiioHanbHOI Mmodinii, KIIBKICTh 3BEPHEHb /10 TMOJIIT 3a
(dakTamMu HacWJIbCTBA B CIM’T — 1€ O61m3bK0 130 THCSAY y piK, TOTEPIILI — MEPEBAKHO
KIHKH. BiamoBinHo 10 naHux JlepkaBHOT CiTy:KOU CTaTUCTUKH, XKIHKH OTPUMYIOTh Ha
36,5% MeHI1y 3apruiaTHIO, HDK YOJIOBIKM IMPHU PIBHUX Tocanax Ta HaBuukax. Came
MOKa3HUK TMOJITHYHOI y4acTi )KIHOK B YKpaiHi € J1y>Ke cIadKuM (SIKIIOo B cepl OCBITH
3a mokazHukamu Global Gender Gap Report 2016 Ykpaina 3aiimae 26 no3uiito 31 144
KpaiH CBiTy, TO 3a 3aJIy4eHICTIO JKiHOK 0 moJiTiuHoi chepu — 107) [1].

B ocHOBY MexaHi3My MiKHApOIHO-TIPABOBOTO 3aXHCTy TpaB JKIHOK 3aKJIaJICHO
nosnoxeHHst ctatTi 1 Cratyry OOH, sika mokianae Ha Jep>kaBu 000B 30K MOBaKaTH
yCIX JIIOJIeH HE3aJIeKHO BiJ CTaTl. 3aXxOo[u, CHpPSIMOBaHI Ha 3a0e3MeueHHs PIBHOCTI
npaB KIHOK po3poOsieH1 KoMici€ro 3 MoJI0KEeHHS JKIHOK 1 3aiiMaloTh OCHOBHE MiCIIE B
cuctemi OOH. Hapasi opramamu OOH OyB po3poOneHuil 1 NPUWHATHA Psf
MI>KHapPOIHO-TIPABOBUI TOKYMEHTIB, 110 CTOCYIOTHCA MPaB KIHOK.

Cnix 3a3Ha4YUTH, 10 OCHOBHI TIOJIOKEHHSI aKTIB CTOCYHOThCSA JIKBifaIii
JTUCKpHMIiHAII JKIHOK 3a O3HAaKOK CTaTi, a TaKoX HaJaHHSA IM pIBHUX IpaB 3
YOJIOBIKAMU TIPH BCTYIl Ha JEPXaBHY CIykOy, MpuiioMi Ha poOOTY UM HaBYaHHI, Ha
piBHY OIUIaTy IMpari TOUIO.

Biamosimao mo cr. 1 KonBenrii mpo mikBigarmito ycix ¢GopM TUCKpUMIHAII]
o0 XIHOK 1979 p. MOHATTS «JIUCKPUMIHAILS IOJ0 >KIHOK» O3HA4ae Oyab-sKe

PO3XO/KEHHS, BUHATOK a00 OOMEKEHHs 3a O3HAKOIO CTaTi, IO CIPSIMOBYIOTHCS Ha
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ocy1abJIeHHsI YM CKaCyBaHHS MOJKJIMBOCTI JKIHOK 3/J1MCHIOBATH CBOI IIpaBa HapiBHI 3
YOJIOBIKAMHU.

OOH Takox BHpOOJsiEe 1 peanidye KOHKPETHI MPOrpaMu, IO CHOPSMOBaHI Ha
MOJIIMIIIEHHS MOJIOXKEHHS Ki1HOK. Hanpukian, 3aransHa KoH(epeHIis Mo MoJI0KEHHIO
K1HOK 1985 poky, mo npoinuia y Kenii, Ha siKiii piBHICTh po3IUIAganachk B po3pisi
«piBHOCTI cTateit». ¥ 1995 p. y Ilekini BigOynacs YerBepra BeecBiTHs kKOH(bepeH s
10 TIOJIOXKEHHIO KIHOK, Ha sKkii Oynu npuitnati [lekinceka aexnapartis 1 [Tnmardopma
I, A€ 3aKpIUIIOIOTHCA OCHOBHI MPUHUMUIIM MIKHAPOJHO-IIPABOBOI OXOPOHHU IpaB
K1HOK. OcoOyiMBe Miclie cepell JUKEpen MIKHApPOJHOrO TpaBa, IO 3aKPIILIIOITh
PIBHICTH IpaB >KIHOK 1 YOJIOBIKIB 3aiiMaroTh pe3omrowuii Komicii OOH i3 cranoBuia
KIHOK, sIKa rOTye pekoMmeHaamii Ta gonosial Exonomiuniil Ta CoulaneHid Pagi OOH
31 CIPUSHHS TpaBaM >KIHOK B MOJIITHUYHIN, EKOHOMIYHIN, TPOMASHCHKIHN Ta colliaNbHIN
cdepax 1 B ramysi ocBitTi. KoHBeH1 1 pekomeHaalii Mi>kHapoHOI opraHizaiii mpari
ta FOHECKO Takox 3aiiMaroTh Hajie)XHE MICLE cepel JHKEepes MIKHApOJHOIO Mpasa,
AK1 3aKPITUTIOIOTH PIBHICTb MPAB YOJIOBIKIB 1 )KIHOK.

3 1919 p. MOII npuiinana 180 xonBeHuid 1 187 pexomeHAaliil 3 MHUPOKOTO
CIeKTpa MUTaHb y cdepi nparil. buibiicTs JOKYMEHTIB CTOCYIOTHCS SIK YOJIOBIKIB, TaK
1 )KIHOK, 32 SIKUMH >KIHKH KOPUCTYIOThCSI TAKUMU K MPaBaMH, SIK 1 YOJIOBIKH, B PI3HUX
chepax. 3HauyHul iHTEepec BUKiMKanu matepianu I Mixuapoanoi koHdepeHilii 3 mpaB
moaunn y Bigui (ABcTpis) y 1993 p., sika 3BepHyia yBary Ha CTaH JHOTPUMAaHHS MpaB
KIHOK 1 JIITEH, K1 Briepuie Oyau pO3TIsiHYTI, SIK HEB1J €MHA CKJIaJ0Ba 3arajbHUX MpaB
monuuu. B mpuitnstux Ha Kondepeniii mokymentax — BineHcbka aexiapairist Ta
[Iporokon aiit — Bnepuie odiniiiHo OyB 3akpirieHUuN (HAKT ICHYBaHHS MpaB KIHOK 1
(bakTUYHOTO X MOPYIICHHS.

B Toit ke yac, Baromumu € pimenns OBCE, sxki cripsimoBani Ha GOpMYBaHHS 1
BJIOCKOHAJICHHS TaK 3BaHOTO «J1t0jcbkoro BuMipy ObCEy. Ilpumipom, IlincymkoBuii
JTOKYMEHT Mazapuacbkoi 3ycTpidi MpeacTaBHUKIB nepkaB-ydacHuilb OBCE (Bim 6
BepecHs 1983 p.) miaKpecnnB Ba)UIMBICTh 3a0€3MEUCHHSI PIBHOIPAB’S YOJOBIKIB 1

KIHOK Ta iX 3rojly Ha MPUMHATTA HEOOXITHMX 3aXOJIB I 3a0XOUYCHHS OJIHAKOBO
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e(hEeKTHBHOI y4acTl YOJIOBIKIB Ta IHOK B MOJITUYHOMY, €KOHOMIYHOMY, COLIIAJIbHOMY
Ta KyJIbTypHOMY JKUTTI.

Takox, BaxJMBa PoJib B po3po0IIi Ta peaizarii 3aX0/iB 1 Mporpam MOTIMIICHHS
CTAHOBHMINIA KIHOK, OKpiM 3rajgaHoi Komicii 31 CcTaHOBHUINA >XKIHOK, HAJICKUTh
Kinouomy ®onny pozsutky OOH (FOHIDOEM) ta MixkHapogHOMy HaBYaIbHOMY 1
HAyKOBO-JIOCJIITHOMY 1HCTUTYTY 3 TUTaHb MOJIMIIEHHS CTAaHOBHUIIA KIHOK.

BaxxnuBUM JOCSATHEHHSIM CY4YacHOTO MIXKHApOJHOTO IIpaBa € CTBOPEHHS
MIKHAPOJIHOTO 1HCTUTYLIMHOTO MEXaHI3My IMILIEMEHTalli MIXKHAPOIHO-TIPAaBOBUX
HOPM B TaJly31 3aXHMCTy IpaB 1 CBOOO/ JIIOAUHHU, Y TOMY YHCII1 3a0e3MeueHHs pIBHOCTI
paB KIHOK 1 YOJIOBIKIB; CHELIAJIbHUX CTPYKTYp, NOKIMKAHHUX 3a0€3MeUUTH iX
peanizaiito. Jlo Takux cTpykTyp Haliexkath BepxoBHuii komicap OOH 3 npaB t01uHu;
Kowmicis 3 npaB moaunu, mo aie B pamkax OOH; KowmiTeT 3 npaB JIt0AMHA, CTBOPEHUN
y BIAMOBIJHOCTI 3 TOJIOKEHHSIMU MIXKHApPOJHOTO MAaKTy MPO TPOMAASHCHKI Ta
nomituyHi npaBa 1966 p.; KomiteTr 3 mikBijamii JUCKpUMIHAI] MO BIJIHOIICHHIO /IO
x1HOK (KonBeniiist 1979 p.); Komiter 3 npaB autunu (Konsentis 1989 p.) Toio.

He3Baxatounm Ha BEJIMKY KUIbKICTh HOPMATUBHHUX aKTiB, JKIHKM MPOJOBXKYIOTb
CTUCKATUCh 3 TPUXOBAHOIO 200 SIBHOIO JUCKPUMIHAIIIIO 1 MApPTIHAIIZAIIEI0 Ta MEHIIIOI0
MIpPOIO0 KOPHUCTYIOThCSI HaI0AHHSMH CyCHUIbCTBA. BpaxoByrouu 1ie, 3apa3 € notpeda B
PO3IIMPEHHI MpaB, MOXKJIMBOCTEH KIHOK Ta AiBuar. Lle, mepmr 3a Bce, HCOOXITHO IS
BUIBHOTO BOJICBUSIBIICHHSMH >KIHKAMHU CBOIiX BJIACHUX TMPIOPUTETIB Ta I[IHHOCTEH B
MpolLIeCl YXBaJCHHS PillIeHb Ta y OyAb-sIKUW IHIIUX cepax AISIbHOCTI.

Takox, OTHUM 13 NMIJISXIB BUPIIICHHS, € BIPOBA/KEHHS MEXaHI3My aHOHIMHOTO
3BEPHEHHSI JKIHOK, 1[0 CTHUCKAaKOThCSA 3 HACWJIBCTBOM a00 IHIIUMU TPOSIBAMU
JUCKPUMIHALIIT, O OPTaHiB JEp>KaBHOI BlIa iy y OyAb-sIKii Iep>KaBi HA NEPIIOMY €Tarll.
Ile 3abe3neuye Oe3MeKy KIHOK, IO TMIAJAIOTHCS >KOPCTOKOMY TOBOJIKEHHIO.
HactynHum kpokoM Mae OyTH OBHE 1 BceO1YHE BUSIBJICHHSI 00CTaBUH Ta IPYHTOBHOTO
aHaII3y TPUYMHHO-HACTIAKOBOTO 3B’SI3KY MO, IO MepeayBain 3BepHeHHIO. Jlaii
HEOOX1IHO BpaxOBYBaTH MCHUXOJIOTIYHUI aCMeKT, a, OTXKE, Ha JEPKABHOMY PiBHI Mae
3aKpIIUTIOBATUCA MPOLIeAypa HalaHHs IONOMOTH KiHKaM. JIoCUTh BaXKJIMBUM Y 3aXHUCTI

mpaB JKIHOK € mpodimakTuka Ta momepemxkeHHs. Croau MOXKHaA BimHeCTH OiHApHI
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JIEKIIii, 3yCTpidl 3 eKcrepTaMu, KOHpepeHIlii, Kpyrji CTOJH, CeMiHApU - Ha SKUX Ou
BHUCBITJIIOBAJIacs ISl TeMa [JIl BEJIMKOro Koja oci0. Ile migBumye piBeHb
MPaBOCBIIOMOCTI HACEJIEHHS Ta PO3YyMIHHS BaXKIMBOCTI OOTOBOPEHHSI JaHOI TEMHU.
Yum Ounbire 1151 Tema Oyje BHCBITIIOBATUCH, TUM O1JIbIIE KPOKIB Oye 3po0JieHO 110
HeWTpami3alli MOpyIIeHHs NpaB KIHOK B yciX cdepax XKUTTA. Takoxk HEOOX1IHO
BpaxoOBYBaTH JOCBiA KpaiH, M0 JOCATJIM 3HA4YHO OUIbIIE Yy BHYTPIIIHHOMY
PEryJIIOBaHHI 3aXUCTY MpaB *KIHOK Ta IMIUIEMEHTYBATH Y 3aKOHOJJABCTBO 1HIIUX KpPaiH.

OTxe, MDKHAPOJAHMM 3aXHCT TMpaB KIHOK € HaA3BUYAHHO aKTyaJIbHOIO
MpoOJIEMOI0 ChOTOJIEHHS, OCKUIbKM TMpaBa KIHOK € HEBIJ €EMHOI YacTHHOIO IpaB
JIOJIMHU, a, TOMY 1 MalOTh 3aXUIIATUCS HA BIANOBIIHOMY PIBHI 3 IIUMU K MIPABAMH.

Cnucok BUKOPUCTAHMX JKepet:

1. €Bpoctat, CTaTUCTUYHI JJaH1 1010 TeHJIEPHOI HEPIBHOCTI B OILIATI IpaI,
Oepe3eHb 2018 POKY. URL: https://ec.europa.eu/eurostat/statistics-
explained/index.php/Gender_pay gap_statistics
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oupexmopka Pezionanbnoeo yenmpy 3 naoanus

be30n1amHoi 6MopuUHHOL Npasosoi donomozu y Binnuyekii obracmi
Jopow B. C.,

3000y8au euwyoi oceimu CBO b6akanaspa

Gaxynememy npasa, nyoIiYHO0 YAPABLIHHA MA AOMIHICIP)YBAHHS
Binnuyvkoeo oeporcasrnozo nedazoziunozo yHigepcumemy

imeni Muxaiina Koyrobuncovkozo

IMPOBJIEMHU 3AXVCTY ITPAB ITUTUHHU B YMOBAX BIMHU
24 motoro 2022 poxky B VYkpaini mouanacsi MmOBHOMAacIITaOHa BiliHA, sKa
MOCTaBUJIA MiJ 3arpo3y MpaBa MUIBHOHIB JITEH: BOHU 3MYIIEHI CTaTH ODKEHLSIMHU,
KUTH B YMOBaX MOCTIHHUX OOCTPUIIB, a Y JACSIKUX OKYIMAHTU BIAIOpaiv HAWIIHHIIIE —
mpaBO Ha XUTTA. Tak, ctaHoM Ha paHOK | rpymHsa 2022 poky 3a OQiIiiHOIO
1H(opMalli€ro IBEHAIBHUX TPOKYPOPIB Uepe3 30poiHy arpecito pociichkoi deaepartii
B YKkpaiHi 3arunyio 441 nutuna, nmoHaa 852 oTpuMaad MOPAHEHHS PI3HOTO CTYIICHIO

TSDKKOCTI, a 328 moci BBaxaroThcsl Oe3BicTH 3HUKIMMU [1]. BimmoBimHi craTtucTHYHI
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JlaH1 JIOBOJIATh HEOOX1HICTh 3aCTOCYBaHHS BCIX MOXJIMBHUX MIXKHAPOJHHUX IMPABOBHUX
MEXaHi3MiB, SKi ICHYIOTh y cepi 3aXuCTy MpaB AITE€H, 1 OCHOBY SIKMX CKJIQJalOTh
HACTYIIHI MiXHapojHo-mpaBoBi aktu: Konsenmiss OOH npo mpasa autunu (1989),
®dakynbTaTUBHUN MpoTOKOJ 10 KOHBEHLIi Mpo MmpaBa AUTHUHM HIOJ0 y4acTl JITEH y
30poitHuXx KoHumikTax (2000, patudikoBanuii Ykpainowo y 2004 porri), XKeHeBcbki
KOHBEHIIII MMpo 3axucT xkepTB BivtHU (1949), HomarkoBi npoTokoiH 10 JKEeHEeBChKUX
koHBeHIid (1977), nuzka Pezomorniit Pagu besneku OOH, mpuiinatux mix 1999 i
2009 poxkamu Tomio. I xoua HOpMaTHBHO-TIpaBOBa 0a3a 3 LLOIO MUTAHHS € JOCUTh
IIUPOKOI0, OJIHAK, Ha JNyMKY JI. MoOrineBchKkoi, 3aiuinaeTbcs O€3i14 MUTaHb 1100
MPAaKTUYHOr'O 3aCTOCYBaHHS iX HOPM il yac BiiHU [2, c. 432]. [loromxyouucs 3 mi€ro
OYMKOIO, BBaKa€EMO 3a HEOOXIJHE MPOAHANI3YBATH JISJIBHICTh PI3HUX MDLKHAPOIHHUX
OpraHiB Ta OpraHi3ailii, siKi MOKJIMKaHI BUPIIIYBATH MUTAHHS 3aXUCTY MpaB AITeH Mij
yac BifHMU.

Hacammnepes 3a0e3neueHHss Mupy 1 O€3MeKH BIAMOBIAHO J0 MosioxkeHb CTaryTy
OOH 3piticHioeThes ['enepanbHoto Acambiieero 1 Pagoro besneku, koMmneTeH s SKux
y i chept yitko po3mexoBaHa. Ha Pany besneku OOH mnoknaneHa royoBHa
BIJINOBIIAJILHICTH 3a MIATPUMAHHS MI>KHAPOJIHOTO MUPY 1 O€3MeKH, ajyke BOHA BOJIOJIIE
BHUKJTFOYHO MTMPOKHMH ITOBHOBKCHHSIMH Y CIIPaBi MOTMEPEIKCHHS BITHU 1 CTBOPEHHS
YMOB II0JI0 MHPHOI 1 TUTIIHOI cmiBmpari kpain [3, c. 62]. ['enepanbna Acambies, 31
cBoro 0oky, BianoBinHo a0 ctaTrTi 11 Cratyry OOH Mae moBHOBa)K€HHS PO3TIIsAIaTH
3arajbHl MPUHIUON CHIBPOOITHUIITBA Yy CHpaBl MIATPUMKH MIKHAPOAHOTO MUPY 1
Oe3reky, 30KpemMa MPUHIMIH, [0 BU3HAYAIOTh PO330POEHHS Ta PETryJIOBaHHS
030pO€HHS, 1 pOOUTH BIJHOCHO IIUX MPUHIMMIB pexkomMeHanii Ynenam Opranizarii uu
Pani besnexku a6o Unenam Opranizamii ta Pagi besneku [4, c. 13-14]. B cy4yacHux
YMOBaxX Il OpraHU TMEPEBaXHO 3IHCHIOIOTH OQIMIiHI 3aBH, Y SKUX BUCIOBIIOIOTH
«rIMOOKe 3aHEMOKOEHHS 3 MPUBOAY MIATPUMKU MUPY Ta Oe3neku Ykpainu» [S]. Ane
3suHyBaTUTH OOH B 0e3misUIBHOCTI HE MOJKHA, ajke YTpaBiiHHA BepxoBHOTO
komicapa OOH y cmpaBax Oikenmie (YBKB OOH) Tta BcecBiTHs mpomoBosibua
nporpama OOH (BIIIT OOH) HamatoThb TPOIIOBY JIOMOMOTY BHYTPIIIHBO

mepeMileHuM 0co0aM BIAMOBIMHO 0 MIAMHCAHUX MEMOPaHIyMIB 3 YKpaiHowo [6].
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Cuisnpans OOH 3 YkpaiHoro Mae BaromMuid BIUIUB, aJKE 1€ HacamIiepe; mokasye, o
CBIT HE CTOITh OCTOPOHB. OKpIM LBOTO, Oy/Ib-Ka JOMOMOTa MPHUIIBUIIIYE TEPEMOTY
JepXaBu, SKii BOHA HamaeThcs. Tak, 3aKiHYCHHS BIAHU JOMOMOXE 3YMUHUTH 1
NOPYIICHHS MpaB JIITeH, 10 BUHUKAIOTh BHACIIJIOK HET.

Xoua opranu OOH 1 He 311HCHIOIOTH MPAMOTo 3a0e3MeueHHs MMpaB Ta IHTEPECiB
nited, icHye cnemianizoBaHa crpyktypa OOH FOHICE®, ska 1 Hamae HaWOULIbII
MOMITHY JIOTIOMOTY YKpaiHChKUM JiTAM. [[ns aHamizy MisUIBHOCTI M€l opraHizarii,
BAXXJIMBO 3BEPHYTH YyBary, IO, Ha OyMKYy AUTSYOTO (POHAY, HalCepHOo3HIMINMU
MOPYIICHHSIMU TIpaB AITeH MiJl yac 30poiHOro KOHQIIKTY € iX BOMBCTBA Ta KaJIIITBA,
BepOyBaHHSI a00 BUKOPHUCTAHHS Yy 30pOHHUX cuiiax 1 30pOMHMX Ipynax, Hamaad Ha
IIKOJM YW JIKapHi, 3TBAJITYBaHHS YW IHIIE TSHKKE CEKCyaJlbHE HACWIBCTBO,
BHUKPAJICHHS Ta BIIMOBa B TyMaHiTapHOMY jaoctyti [7]. Sk 6aunmo, yci nepepaxoBaHi
3JIOYMHM JIepHKaBa-arpecop BUMHSE HIOJI0 YKPAIHCBKHX JITEH YK€ MPOTATOM O1IbII
HDK JEB’SITH MICALIB. Y HaMaraHHSX 3aBaJIUTU LUM MOPYUICHHSM JTUTSYUN (OHI
onpuiogHuB nporpamy 3mMiH FOHICE®, y sikiii MICTATbCS HACTYIIHI TyHKTH:

1. ITpunuHEeHHs: HABMUCHUX HaMaiB, Kl BOMBAIOTH 1 Kali4yaTh JITEH.

2. [lpuniuaenHs HamaaiB Ha O0’€KTH 1H(PPACTPYKTYpPH, BIA SKUX 3aJCKHUThH
KUTTS, 370pPOB’Sl Ta PO3BUTOK MITEH: 3aKjiaid OCBITH; chepy MEIUUYHOI JTOMOMOTH,
30KpeMa Ha MEIWYHHUX TIpaIliBHUKIB, JIKapHI Ta MEAWYHI 3aKiaa; 00 €KTH
BOJIONIOCTaYaHHs Ta CaHITapii, a TAKOK Ha MEPCOHAJI, 1[0 TaM IPALIIOE.

3. YHUKHEHHS 3aCTOCYBaHHsS BHOYXOBOi 30p0i B HacCEJIEHUX MYHKTaX 3 OTJIAIY
Ha i HeMTPOMOPIIIHHUHN Ta 0COOIMBO 3TYOHUI BIUIMB HA TITCH.

4. JlorpuMaHHs T7100aIbHUX 3000B’S13aHb 11010 3BUIBHEHHS CBITY BiJ 3arpo3u
Ha3eMHUX MiH, BUOYXOHEOE3MEYHUX MEePEXKUTKIB BIMHM Ta caMOpPOOHMX BHOYXOBHX
IIPUCTPOIB.

5. [IpunuHenHss BepOyBaHHS Ta BHKOPUCTAHHS JIT€d 30pOMHHMMHU CHIIAaMHU Ta
rpynaMy, a TaKOXX MPUIIMHEHHS 3aTPUMaHHA JITEH, IMOBIPHO TMIOB’s3aHUX 13
30pOMHUMU CHJIAMHU YU TPyTaMH.

6. 3BUIbHEHHS MIT€H, TIOB’A3aHUX 31 30pOMHUMU CHJIAMHU YH TPYyIaMH,

ciy>k0aMu 3aXUCTY Ta MIATPUMKA peiHTerpailii B iXHi rpoMajiy, BKIIIOYal0uu Oe3neuHy
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pernarpiaiito JITel-1HO3eMIIB J0 KpaiH iXHbOIO MOXO/PKEHHS, JOTPUMYKYHUCH
MPUHITUITY 3a0€3MeUeHHS SKHANKPAIIUX 1HTEPECIB JUTHHH.

7. [lpunHeHHs BUKpaaeHHS AiTed Y KOHMIIKTI.

8. IlpunuueHHsT Oyab-SKOTO CEKCYaJbHOTO HACWJIbCTBA Ta I1HIIUX (QopM
TeHIEPHOTO HACUJIHCTBA IIOJI0 JITEH.

9. IlpunuHeHHs BIAMOB Yy  HaJaHHI JKUTTEBO HEOOXIAHOI TyMaHITapHOI
JIOTIOMOTH JIITSM Y HaJI3BUYaMHUX CUTYaIlisX 1 IPUIUHEHHS HaIla/liB Ha TYMaHITapHUX
MpaliBHUKIB [8].

VYci nepepaxoBaHl MyHKTH, O€3yMOBHO, € BAXKJIMBUMH Ta 37aTHI 3yMHUHUTH
Halicepho3HILI MOPYIIEHHS MpaB JITeH, Y BUOAAKY IX BUKOHAaHHA. AJle JISJIBHICT
autsyoro ¢ponay OOH He 3ynHMHSETHCS JUIIE HA TEOPETUYHUX ACMEKTaX 3aXHCTY.
3okpema, 21 kBitHa 2022 poky FOHICE® B Ykpaini cninbHO 3 Odicom [pesunenta
Vkpainu, Pagnunero ynoBHoBaxkeHOro lIpesnnmenta YkpaiHm 3 npaB AUTHHU Ta
auTA4oi peabimiTari, MIiHICTEPCTBOM COIIaJIbHOI TMOJITHKH YKpaiHM 3alycKaloTh
3arajJbHOHAIIOHANIbHY 1H(OpMaIliiiHy KamnaHilo «/[uTMHa He cama: 1HCTPYKLIis 3
TypOoTH». MeToro KammaHii € IPUBEPHEHHS yBaru CyCHUIbCTBA 10 PI3HHUX MPOOJieM
MOpYIICHHSI TpaB MIiTed MiJg 4Yac BIMHM Ta HaJaHHS BUYepnHOi iH(opMarlii, sK
po3B‘si3yBaTH 111 npoosiemu. [ peanizamii 1iei kammnaHii O0yJI0 CTBOPEHO BeO-CaWlT,
4aT-00T Ta CTOPIHKM B COIIAIbHUX Mepekax, mo0 3a0e3nmedyuTH JOCTYIHICTh
iH(opMarii Ta JOMMOMOI'TH IKOMOTa OLIBIIIN KIJIBKOCTI iTei [9].

Takox mpeactaBHuITBO autsdoro ¢ouay OOH B Ykpaini Hagae i TpoiioBy
JIOTIOMOTY CIM’SIM 3 JIITBMH, a caMme: 0araTOJITHUM pOJIMHAM, SIKi MalOTh TPHOX 1
OinbIe giTed 10 18 pokiB, 3 AKX MPUHANMHI OJIHA TUTHHA HE JIOCsATIIa ABOX POKIB, Ta
K1 MarTh JBOX 1 OuIblme JiTed A0 18 pokiB, 3 AKWX MPUHANMHI OJHA JUTHUHA 3
1HBaT THICTIO [6].

VYce BUKIIAZICHE BHIIE JIA€ 3MOTY 3pOOMTH BUCHOBOK, III0 Y CYYaCHHX, CKJIaTHUX
st Ykpainn ymoBax autsunii dorg OOH FOHICE® e mikHapomaHuMm JigepoMm y
cdepi 3abe3meueHHs nMpaB Ta iHTepeciB Aiteid. CaMe 11 opraHizailis Hajae HanOIbIIe
NpakTUYHOI AomoMoru ciMm’sMm 3 miTeMu. Okpim 1wsoro, IOHICE® namaraethcs

3nicHIOBaTH OO0pOTHOY 1 Ha 1H(OpMaLiiHOMY (GPOHTI, HAMPHUKIAJ TMOMIMPEHHSIM
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nporpaMu 3MiH. Ll IISUTBHICTE € JyKe BaKIMBOI MIATPUMKOK YKpaiHW, HaBITh
HE3BAKAIOUU Ha T€, IO 3aKJIMKH JI0 MPUIUHEHHS MOPYUICHHS MpaB JITeH, K MOXHa
Mo0AYNTH, IIJIKOBUTO ITHOPYIOTHCS JAEP’KaBOI0-arpecopoM.

CnMcoK BUKOPUCTAHUX JIKepeJI:

1. Hitu BitHN. Tenerpam-kanan Odicy ['enepanpHOro mpokypopa. URL:
https://t.me/pgo_gov_ua/7745 (nara 3Bepuenss: 01.12.2022).

2. Morinescbka . [Ipobiemu 3a0e3neueHHs Ta 3aXUCTy MpaB AUTUHM Mij Yac
BIifHU. 301pHUK MarepiaiaiB MIKHAPOJHOTO HAyKOBO-IPAKTUYHOTO OHJIAHH-CEMIHAPY
«/{Is7IbHICTh Jep)KaBHUX OPraHiB B YMOBaX BO€HHOTro cTaHy». (M. Kpuswuii Pir, 29
kBiTHs 2022 poky). Kpuswuii Pir, 2022. C. 432-433.

3. Ckpunauk O. Pons Pagm besneku OOH y BperymoBaHHI BIHCHKOBHUX
KOH(DIIKTIB. YMmancoka cmaposuna. 2021. Bum. 8. C. 61-70.

4. Cratyt Opranizanii O0’eqnannx Hariii. URL: https://cutt.ly/w1A7I3Y (nata
3BepHeHHs: 01.12.2022).

5. Papa besneku OOH yxBanuia nepiry 3asiBy MO0 YKpaiHU MICHsl OYATKY
noBHoMacmTabnoro BropraenHs. URL: https://cutt.ly/glA74HK (nara 3BepHeHHS:
01.12.2022).

6. YMOBU HaJlaHHSI TPOILIOBOiI JOMOMOTH BiJ MibKHapoaHux opranizariid. URL:
https://aid.edopomoga.gov.ua/terms (nara 3sepaenns: 02.12.2022).

7. Six grave Vviolations against children in times of war. URL:
https://cutt.ly/z1A5ANQ (nara 3Beprenns: 02.12.2022).

8. UNICEF’s change agenda for protecting children in armed conflict. URL:
https://cutt.ly/J1A5Baj (nara 3Bepuenns: 02.12.2022).

9. 3axuct mpaB ngitei mix wac BiitHu. URL: https://dity.msp.gov.ua/ (mata
3BepHeHHs: 02.12.2022).


https://t.me/pgo_gov_ua/7745
https://cutt.ly/w1A7l3Y
https://cutt.ly/g1A74Hk
https://aid.edopomoga.gov.ua/terms
https://cutt.ly/z1A5ANQ
https://cutt.ly/J1A5Baj
https://dity.msp.gov.ua/

313

Menvnuk M. b.,

KaHouoam opuoudHux Hayx,
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HABYANbHO-HAYKOB020 IHCMUMYm) npasa
Kuiscbkoeo nayionanbHo2o

yuieepcumemy imeni Tapaca lllesuenxa, aogoxamra

MPOBJIEMU E®EKTUBHOI PEAJIBALIIT JOKTPUHU
MIZKHAPOJHOTI'O ITIPUBATHOTI'O ITPABA Y TPYJIOBUX
IMMPABOBIJHOCHHAX I3 IHO3EMHUM EJIEMEHTOM

TpyaoBi MpaBOBIJHOCHHM 13 1HO3EMHUM €JIEMEHTOM MOXKYTh PETYJIIOBATHCS 32
JI0TIOMOTO0 3aCTOCYBAHHIO ITPaBOBOI JOKTPUHU. AJKe BIAMOBIAHO A0 4.1 cT.8 3akoHy
VYkpainu «I[Ipo mixkuapoaHe npuBatHe npaBo» Bix 23.06.2005p. Ne 2709-1V noctae 3a
OUYEBHJIHE, L0 3aKOHOJABELb HAJIaB MOXKJMBICTh MPHU 3aCTOCYBAHHI IPaBa 1HO3EMHOI
JIEp’KaBU CyJy YU I1HIIOMY OpraHy BCTaHOBJIIOBATH 3MICT MOro HOpPM 3riAHO 3 iX
OQIUIAHUM TIYMAuy€HHSIM, MPAKTHUKOIO 3aCTOCYBAHHS 1 O0OKmpuHoio y BIANOBIIHIN
1HO3eMHI11 Jepxkasi [1].

VY Teopii mpaBa 3a3Hava€ThCs, MO0 peaiisallis HOPM TpaBa — I BTIJICHHS
(3I1CHEHHS) X BUMOT Y NpagoMipHill nosedinyi nooeti — Cy0’€KTiB mpaBa. Takox,
3a3HAYAETHCS, IO peati3allis IMpaBa MOXKe OyTH TOB’S3aHOI0 SK 13 31HCHEHHSIM
MPABOMIPHUX JIil, TaK 1 3 TPABOMIPHOIO Oe3aisUIbHICTIO (KypcHB BiaacHuii — M.M.) [2].
[IpaBoMipHOIO TIOBEAIHKOIO € BUJ IOPUAMYHO 3HAUYIIOI  YCBIJOMJIEHOI 1
[IJIECIPSIMOBAHOI TIOBEIHKH, SIKa 8i0N08i0ae HOopmam 1 TIPUHIIUIIAM TpaBa (KypCUB
Bracauii — M.M.) [3]. IIpaBOMIpHICTh MOBEIIHKH Cy0’€KTa IMpaBa BBAXKAETHCS 3a
YMOBH BIATMOBITHOCTI MOTO TIOBEAIHKYA TMEBHUM MPABOBUM BHMOTaM, SIKI MICTSTHCS B
JDKepenax TMpaBa — MPUHIMIAX TpaBa, HOPMATHUBHO-TIPABOBUX aKTaX, IPABOBHUX
JIOTOBOpax, MPaBOBUX 3BUYASX, CYJIOBHUX IpeneaeHTax i T.1. [4] JloBosi BUBHAYHUM y
MpaBOMIpHIN MOBeNiHIN € o3Haku. J[o mpuKkiamy, OpUIAYHA O3HAKa Ta CoIliajdbHa
o3Haka. FOpuauyHa o3Haka MPaBOMIPHOI MOBEIIHKH O€3MOCEPEeIHbO MOB’s3aHa 13
BU3HAYEHHSM 11 IOpUAMYHUX KOPAOHIB. /[0 colianbHUX O3HaK (a Taki po3risgaloTh y

MHOXHHI — M.M.), BIAHOCATH Taki KOPEISATH: MAaCOBICTh ii MPOSIBY, COLIAIbHY
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O0OYMOBJICHICTh 1 COIllaJIbHY aJ€KBaTHICTh ICHYIOUMM CYCHIJbHHUM BIJTHOCHHAM;
COLIlaNTbHy 3HAYUMICTh, BXJIMBICTD; COIIaJIbHY LIHHICTb AJISl I€pP>KaBH, CYCIILIBCTBA 1
KOHKPETHOTO 1HJIMBIAA; COIIaIbHE CXBAJICHHS MPABOMIPHOI TMOBEMIHKU JEP>KABOIO 1
CyCHIJIBCTBOM [5].

Ha nymxy 1.B. CeminixiHa, TpaBOBY JOKTPMHY MOKHA BH3HAUHUTU SIK
3YMOBJICHY XapaKTepoM TMPaBOBOI KYJbTYpU CYCHIIbLCTBA IUICHY 1 JIOTIYHO
y3rOJKEHY CYKYIHICTh BH3HAaHUX IOPUAMYHOIO (Hacammepen akaJeMidHOIO)
CIUJIBHOTOIO 17l Ta HAayKOBHUX IOIJISIIB HAa MPaBO, IO € OCHOB0K Npoghecilinoi
npasoceioomocmi 1 KOHYenmyaibHUM nioOIpyHmMam HOpMOMEOPUOi, NPaso3acmoco8HOT,
npagomaymMayHoi AisSTbHOCTI. BueHmii TakoX MPUXOIUTH A0 BUCHOBKY CTOCOBHO TOTO,
1[0 JTOKTPUHA € HEBIJ €MHOIO CKJIAJIOBOIO YACTUHOIO OY/b-SKOi PO3BHHYTOI MPAaBOBOI
cucteMu, jae chopmoBaHUil Kiac NpPodeciiHUX IOPUCTIB, CTBOPEHUM KOMIUIEKC
CHenlaJbHUuX MPAaBOBUX TEKCTIB, ICHYIOTh Biaau(depeHuiioBaHl Bia 1HIUX chep
CYCIUIBHOI AISUTBHOCTI TpOo(eciiiHl OpUIMYHI MPAKTHKU. 3PEIITOl0, Ha JyMKY
BUEHOTO, Cmyniub i opmu 6naugy npasogoi OOKMPUHU HA NPABOSe IHCUMMS
CYCRiIbCMBa 3anedcams 8i0 CMaHy po36UMKY Npagoeoi cucmemu, HaSBHUX TPABOBUX
TpaAMIliii, XapakTepy CHUCTEMHU JDKepen IpaBa. Y OLIBIIOCTI Cy4acHHX IPABOBHUX
CUCTEM npasosa OOKMPUHA MAE 3HAYEHHS ABMOPUMEMHO20 (NepPeKOoHIUBO20)
Ooicepena npasa 1 BUKOPHUCTOBYETHCS HacaMIlepell SK 000amKkosuil 3acio 0ns
0OIPYHMYBAHHS IOPUOUHHO ZHAUYWUX piutens (KypcuB BaacHui — M.M.) [5].

[TomoB O.l. mpu JOoCHiPKEHHS MHUTaHb MPABOBOi JOKTPUHU MPUXOIUTH JO
BHCHOBKY Yy TOMY, III0 HasiBHICTh JCKIJIHLKOX (JOPM 3aCTOCYBaHHS MPABOBOI JOKTPUHU
npu 3aiiicHeHHi BepxoBuum Cynom VYkpaiHu mneperisiiy CyAOBHX pIIIEHb Y
IUBUIBHUX CIIpaBax, M0 3YMOBJIEHE 1ICTOTHUMH OCOOJIMBOCTSAMHU Ta (PYHKLISMHU i€l
(dhopMu TeperIsay CyA0BHX PIIICHb B CUCTEMI IUBLILHOTO CyIoYrHCTBA. Cepes Takux
dbopMm okpeme wiciie Mae OyTH BiIBEACHO 0€3MOCEPEeIHHOMY 3aCTOCYBAHHIO
JTOKTPUHAIIBHUX JKepesn mpu MotuByBaHHI BepxoBuum Cyaom VYkpaiHu CBOiX
MOCTAHOB, SIK JOTIOMDKHHUX 1HCTPYMEHTIB apryMeHTallli OCTaHHIM BJIaCHHUX IPaBOBUX

no3uiiii [6]. OToX, MUTaHHSA IpaBOpeatizailii MpaBOBOI JOKTPUHH, NIOHAWMEHIIIE
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CTOCYEThCSI TTPABOPO3YMIHHS YKPaiHCHKOi MPaBOBOi Tpajuliii MPaBOBOi JOKTPHUHU,
BU3HAHHS 1i IK aBTOPUTETHOTO (IIEPEKOHIIUBOTO) JIXKEepeia Mpana.

JI.®. Kynina nocmikyrouu npobieMu eeKTUBHOCTI HOPM TPYIOBOTO MpaBa He
posrisgae mpoOjeMu e(pEeKTUBHOCTI Hi MPaBOBOI JOKTPHHU TPYAOBOTO IIpaBa, aHi
e(eKTUBHOCTI peaizallii TpPyJOBUX TIpaB B MPABOBIIHOCWHAX, YCKJIAJHCHHUX
1HO3EMHHUM €JIEMEHTOM, SIK 1 He PO3TJisaiae mpodjaeMu ePEeKTUBHOCTI HOPM TPYIOBOTO
IpaBa TaKOX YCKJIaJHEHUX 1HO3EMHHUM eJeMeHTOM. BBaxkaeMo Takuii miJixij] By3bKUM.
HaromicTe, mAocmigHUI BBa)Kae, IO 10 CUCTEMHU MOKA3HHUKIB €()EKTUBHOCTI HOPM
TPYJAOBOIO IpaBa, Cepell CKJIAJ0BUX SIKOI BUOKPEMJICHO: INEPBUHHI HACHIIKHU (Ti
coIllajibHI HACTIJIKH, OI[IHKA SIKMX BIJI0YBAa€ThCS Ha MiJCTaBl Oe3MocepeHix IiieH,
3a715 IKUX NPUUMAETHCA 1 BTUTIOETHCA IPaBOBa HOpMa a00 YMHUTHCS MEBHA MTPaBOBa
Jis1) 1 BTOPUHHI HACTIAKY (T1 COLaNIbHI HACHIIKU, HACTAHHS SIKMX HOPMOIO TPYAOBOIO
npaBa He nependayanocs) [4].

3BICHO, NPUKIAAIB HEe(EKTUBHOCTI IMPABOBOI JOKTPUHH SIK «KOMILIEKCY
CHeliaIbHUX TPABOBUX TEKCTIB», B KOPEKTI TPYAOBOTO IpaBa, Mi>XHAPOIHOIO
TPYJIOBOTO MpaBa, K 1 KOHUENIi TPyAOBUX MPABOBIAHOCHUH YCKIAJHEHUX 1HO3EMHHUM
€JIEMEHTOM MOXJIMBO BIJHAWTH AOCTAaTHRO JJIi OOroBOpeHHs Ta aHam3y. [Ipore y
TaKOMy BHUMAJAKY, CKOpII, MPOSBISIIOTHCS METOMOJIOTIYHA MpoOsieMa HACTYITHOTO
XapakTepy: TMOYaTKy Ta KIHI HAyKOBOTO JOCTI/DKEHHS (3aBEPIICHOCTI  SIK
PE3YNBTATUBHOCTI), a KOHCTATOBAHOTO JOKTPUHAIBLHOTO (akTy, IO Ma€ TEBHY
HAayKOBY Ta NPAaKTUYHY LIHHICTh — O€3MOocepeHbO BiJ 3aBlaHb SIKI CTABWIHCH Y
HAayKOBOMY ToIIyKy. O4YeBUIHUM BUAAETHCSA 1 T€, HACKUIBKU BJAAJO TOM YM I1HILUHN
JNOCIITHUK 1, HAaCKUIbKM B TMOBHIM MIpl Ha CHUCTEMHOMY piBHI, KOMIUIEKCHO
MPOAHAJI3yBaB Ta BIJICTEXKUM MPOOJEMHU y JTOKTPUHI MpaBa Ta IOPUIAYHINA MPAKTHUILL.
AJxe came 111 chepu € TPUHITUIIOBO Pi3HUMHU, & TOMY MOXYTh BHCTYIIATH SIK 3MICT Ta
dbopma, K AiiicHE Ta HaJleXHE; HACKUIbKM (YHKLIOHAJIBHO TaKl MOXYTh HeE
CHIBMAJIaTH: OPUIUYHA TMPAKTHKAa MOXXE BHpPaKaTH Ta 3aKpIILTIOBATH TPABOBY
peasIbHICTh, a TIPaBOBa TOKTPHHA MOKe OyIM HalllJIeHa Ha MEepCHEKTUBY (CIpsIMOBaHa
Ha MaiiOyTHI BiIHOCHHH, Ha MPOOJIEMHU 3 SIKUMH 3IIITOBXHETHCS IOPUIUYHA MTPAKTHKA

Ta JAil04Ye 3aKOHOJABCTBO) a00 OyTH 30pIEHTOBAHOI0 B PETPOCIEKTHBI (Ha MOIIYK
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ICTOPUYHUX MPOOJIEM, sIKI YHEMOKJIUBIIIOIOTH MpaBopeaizalliio B Cy4aCHUX YMOBaXx);
TOLIO.

OTxe, MOCTaHOBKA MPOOJIEMH MPO MOKJIMBICTh peanmizallii «IOKTPUHU MpaBay
IIOHAaMEHIlIe KOHKYpye (a00 3K MHUTAaHHS € HEY3rOJ)KeHUM, MICTHTh CHCTEMHI
JOKTpUHAIBbHI MpoOJieMu, mpobieMy aHajorii MpaBa, YCYHEHHS MOMMJIOK TOIIO) i3
NUTAHHSM TIPO peaii3allilo «HOPMH IIpaBa» B CEHCl «COIIaJbHOI O3HAaKW» Ta
CHOPUIUYHOI O3HaKW». BiAMnoBimHO, NMUTaHHSA €()EKTUBHOCTI peai3alii SK HOPMHU
1paBa, Tak 1 camMoi MPaBOBOi AOKTPUHM Yy TIM YW I1HIIIA Taly3€Bli MPUHAIEKHOCTI €
BIIKDUTUM, aJDKE KOHKYPEHIliSI MOXKe MociadioBaTd abo kK, B3a€EMOII0YU
M1JICWJIIOBATH MUTAHHS peajizailii mpaBa B COLIAIbHUX UM TO IOPUIUYHUX O3HAKAX.
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Moposzoeceka O. A.,
kepignux anapamy Ceamouuncbko2o pationHozo cyoy micma Kueaa,

acnipanmka Kagheopu KpUMIHANbHO20 Npasa ma npoyecy
Kuiscvkoeo ynisepcumemy npasa HAH Ykpainu
BIIJIUB €EBPOIHTET PAIIIMHUX IMPOIIECIB HA 3AXHMCT IIPAB
CIIO’KUBAYIB B YKPATHI

14 4yepBHa 1994 poky Oyma mignmucaHa Yroja Mpo MapTHEPCTBO 1
CHiBpOOITHULITBO MK YKpaiHow 1 €Bpomneiicbkumu ChiBTOBapUCTBaMU Ta iX
JepkaBaMu-wieHaMu (gaiai — Yroga mpo mapTHEPCTBO), BIAMOBIIHO 0 K01 YKpaiHa
B3sula Ha cebe 3000B’S3aHHS BXKUTU 3aXOJM IIOJO0 TOCTYNOBOIO IPUBEICHHS
HaIlIOHAJIBHOTO 3aKOHO/IABCTBA Y BIAMOBIIHICTH 0 3aK0HO/1aBcTBa €C y BUBHAYEHUX
ctepax. Jlo Takux cdep HajexkaB, 30KpemMa, 3aXUCT MpaB cnoxkubadis (cT. 51) [1].

28 uepBHs 1996 poky Oyna nmpuitHsata Koncruryiii Ykpainu, ska rapantyBada,
[0 JiepKaBa 3axWIlae IpaBa CHOXKHUBAYIB, 3/AIMCHIOE KOHTPOJb 3a SKICTIO 1
O€3MEeYHICTI0O MPOAYKII Ta yciX BHAIB TOCIYr 1 poOIT, cHpusie MisUIbHOCTI
IpOMaJICBKHUX OpraHizailiii croxuBayis (4. 4 cT. 42) [2].

3 rpyans 2001 poky Oyna mpuiinara Jupextua 2001/95/€C npo 3aranbHy
O€3IMEeYHICTh MPOAYKTIB, METOIO SIKO1 OyJIO 3a0e3MedeHHs] TOro, mo0 BBEACHI B 00ir
MPOIYKTH Oysu O€3MEYHUMU.

JupektuBa € uYMHHOIWO cTaHoM Ha 2022 pik Ta BCTAaHOBIIOE MJIA BCIX
BUPOOHMKIB «3araJibHUii 000B's130K Oe3mekn» (00O0B'SI30K BUITYCKATH HA PUHOK JIUIIE
Oe3MeuHi MPOAYKTH) Ta KOHKPETU3YE HOTO 3a JJOMOMOTOIO MOJI0KEHHS PO PO3pPOOKY
Ta 3aCTOCYBAHHS €BPONEHCHKUX CTAHAAPTIB 3 OOKY €BPOIMEHCHKUX OpraHizamiil 3i
cTanaaprtu3ailii. be3neyHuM BU3HAETHCS MPOIYKT, SIKUW 32 HOPMAJIbHUX YU PO3YMHO
nependadyBaHUX yYMOB BHKOPHCTAaHHS, HE CTAaHOBUTH >KOJHOTO PHU3UKY abo Hece
MIHIMQJIBHUNA PU3HK, OB’ SI3aHUH 13 BUKOPUCTAHHSIM TPOAYKTY.

3 MeTor 3a0e3neueHHs] 0e3MeKH CIOKUBAYiB Ta iX 3aXUCTY Bij PU3HKIB, IO
HAJAI0ThCA MPOAYKTaMmH, JlupekTuBa TakoX (Qikcye OOOB'S3KM Ta MOBHOBAKEHHS
JiepKaB-wIEHIB, a TaK0X €BPONENChKOi KOMICIi 31 31MCHEHHS HarJIAly Ta KOHTPOJIIIO

HaJ crioXuBYMM puHKOoM. Cepell mependayeHnX 3axo/iB — MpaBuia, 1O PEryIol0Th
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dbyukiionyBanns cnerianbHoi cuctemu «PAIIEKCy» (RAPEX), mo npusnauena ais
IIBUIKOTO OOMIHY MDK JepkaBaMu-wieHamMu Ta Kowmiciero iHdopMaIierw mpo
CEpHO3HI PU3UKHU TS CTIOKUBAYIB.

[Mogo xapyoBux NpoaykTiB B pamkax €C QyHKIIOHYIOTh CHEIliadbHI MEpexi
Ta MexaHi3Mu oOMiHy iH(popmaieto, nepeadadeni Permamentom (€C) Ne 178/2002
€poneiicekoro napiamenty 1 Pagu €C Bin 28 ciuns 2002 poky npo BCTaHOBJIEHHS
3arajbHUX TMPUHIUIIB Ta PO3MNOPSIHKEHb MPOJAOBOILYOIO 3aKOHOJABCTBA, PO
3aCHyBaHHS €BpONENHCHKOr0 opraHy 3 O€3MeKu MPOJIYKTIB XapyyBaHHS Ta PO
3aKpIIJICHHS MPOLEeyp 040 Oe3MeKn MPOAOBOIbUNX TOBAPIB.

JlupekTrBa 3aCTOCOBYETHCS JO BCIX BHUIIB MPOJYKTIB, KPIM aHTHKBapiaTy a0o
MPOYKTIB, IO MAIATAIOTh PEMOHTY YW BIJHOBJICHHIO II€pe]] BUKOPHUCTAHHSIM.
Jlep>kaBU-ujieHM TOBHHHI  TMEpPEKOHATUCA B  TOMY, 110 BHUPOOHUKH  Ta
PO3MOBCIO/IKYBadl JOTPUMYIOThCS TMOKIQJACHUX Ha HHX Ii€l0 JIMpeKTuBoio
000B’SI3KIB y TaKU# CMociO, 10 MPOAYKTH, SIKI BOHH BBOJATH B 00Ir, € O€3MECYHUMHU.
JlepkaBu-4jieHN TaKOX 3aCHOBYIOTh UM TPU3HAYAIOTH OPraHHW, KOMIIETEHTHI Y
MPOBEICHHI MOHITOPUHTY BIAMOBIAHOCTI MPOAYKTIB 3arajlbHUM BHMOTraM [0
Oe3neyHocTi, Ta 3a0e3MeuyroTh, MO0 Takl OpraHd Majld 1 BUKOPHUCTOBYBAIU
MOBHOB&XKEHHS, SIK1 JI0 IXHHOI KOMIIETEHIIT BIJIHECEHO 3T1IHO 3 1€l J[MPEKTHUBOIO
[3].

Takum uymnoMm, micns npudHatrts JupexktuBu 2001/95/€C B kpainax €C
CHOKHUBYY MPOJYKIIIO MOYMHAIOTH MEPEBIPATH BUKIIOYHO Ha ii Oe3meuHicTh. s
BCIX BUPOOHHUKIB Ta PO3MOBCIOKYBaUiB BCTAHOBIIIOETHCSI OOOB'SI30K BBOJUTH B 00IT
Ha PUHOK JjuIiie Oe3nevHy npoaykiito. s mBuakoro ooMiHy iHGOpMAIIED PO
IOPOIYKIII0, L0 HEce CEepUO3HMM PHU3UK ISl CIIOXKUBAyiB, CTBOPIOETHCS Ta
dbynkuionye iHpopMmaiiitaa cucrema «PAITEKCy.

10 ciuns 2002 poxy BepxoBHorw Pamoro Ykpainu Oynau BHECEH1 BiMOBIIHI
3MIHM 1 JOTIOBHEHHS 110 3akoHy Ykpainu «[Ipo 3axucT mpaB CroxuBadiB», SIKUMU
BBOJMBCSI TEPMiH «Oe3neka ToBapy (poOOTH, MOCIYTH)»; BCTAaHOBIIOBAjIacs BUMOTa
010 TO3HAYEHHS BIAOMOCTEM TIPO IIKIUIMBI JJI1  3J0pPOB’S PEUYOBHHH 1

MPOTUIIOKA3aHHS TIOJ0 3aCTOCYBaHHs TOBapiB (poOiT, TMOCIAYr); a TaKoX
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nepeadoavyaiocs, MO JEp)KaBHUN 3aXUCT CIOKUBAYIB 3A1MCHIOIOTH CIEIiadbHO
YIIOBHOBAXCHUI IEHTPaJbHUN OpraH BHUKOHABYOi BIaau y cdepl 3aXUCTy MpaB
CTHOXKUBAYIB Ta HOTO TEPUTOpPiabHI OpraHu [4].

16 ciung 2003 poky Bepxosna Pana Ykpainu npuitnsia [HK Ykpainu ta ['K
VYkpainn. I1IK VYkpaiam 3axumiae mpaBo (izuuHoi ocoOum Ha OesmeuHi s Hel
MPOAYKTH CHOKMBAHHS (XapyoBl MPOJAYKTHU Ta mpeamMeTy mooyty) (4. 3 cr. 293) [5].
'K Vkpainu nependaudae npaBa CrioKUBaviB, siKi BU3HaueHi B 3akoH1 Ykpainu «Ilpo
3aXMCT MpaB CIOXXHBAYiB», 30KpEMa, NMPABO Ha HAJIEKHY SKICTh TOBapiB (poOiIT 1
MOCJIYT) Ta IpaBo Ha Oe3neKy ToBapiB (poOiT 1 mociyr) (4. 1 cT. 39) [6].

18 Gepesnss 2004 poky BepxoBHa Pana Ykpainu npuiiHsna 3akoH YKpaiHu
«IIpo 3aranpHOIEp:KaBHY MporpaMmy ajanTamii 3aKOHOJABCTBA YKpaiHU 0
3akoHO/AaBcTBa €Bpomnericbkoro Corozy». AnanTallisi 3aKOHOAABCTBA YKpaiHU 0
3akoHoJaBcTBa €C cTae MpIOPUTETHOIO CKIIAIOBOIO MPOLIECY iHTerpauii YKpainu 10
€C, 1110 B CBOIO YEPry € MPIOPUTETHUM HAMPSIMOM YKPATHCHKOI 30BHIIIHBOI MOTITHKA
(pozain 1) [7].

5 mortoro 2008 poky OyB mianucanuii IIporoxon mpo BcTtyn YkpaiHu 10
CaiToBO1 oprasi3aiiii Toprisii, sskuii HaOpaB unHHOCTI 16 TpaBHsa 2008 poky [8].

12 rpynua 2010 poxy BepxoBHa Panma Ykpainu npuitHsana 3akoH YKpaiHH
«IIpo nep>kaBHUN PUHKOBHI HATJIAJ 1 KOHTPOJIb HEXAPYOBOI MPOIYKILIi», SKUM OYII0
BHeceHo 3MiHM 10 cT. 227 KK Vkpainu, sxka B HOBIM penakimii mnependadae
BIJINOBIJIAJIBHICTG 32 YMHUCHE BBEJEHHA B 00Ir (BUIYCK Ha PUHOK YKpaiHM)
HeOe3MeyHo1 MPOoAyKIlii, TOOTO Takoi MPOAYKIIii, IO HE BIAMOBIIa€ BUMOTAM IIIOJ0
0€3MeYHOCT] MPOIYKIIil, BCTAHOBJICHUM HOPMATHBHO-TIPABOBUMH aKTaMH, SIKIIO TaKi
J1i BUMHEH1 y BEJIUKHUX po3Mipax [9].

21 6epesns 2014 poxy Oyna mianucana YToja mpo acoIfiamio MK YKpaiHoro,
3 o/iHI€l cTOpoHHU, Ta €BpomneicbkuM Coro30M, €BpONENCHKUM CITIBTOBAPUCTBOM 3
aTOMHOI eHeprii 1 IXHIMH Jiep>KaBaMU-YICHAMH, 3 1HIOI CTOPOHU (Haii — Yroaa mpo
acoliari), IUISIMH SKOi €, 30KpeMa, CIPUSHHS MOCTYIIOBOMY 30 IMKEHHIO Y KpaiHH 3

€C Ta iioro aepxaBaMU-4JICHAMMU.
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BignosigHno mo cr. 415 Yroau mpo acoiiaiiito, CTOpOHU CHIBPOOITHUYAIOTH 3
METOI0 3a0e3MeueHHs] BUCOKOTO PIBHS 3aXHCTYy IpaB CIIOXKHMBAudiB Ta JOCATHEHHS
CYMICHOCTI MK iXHIMH CHCTEMaMH 3aXHCTy MpaB croxkubayis [10].

PesynpraToM Takoro cmiBpoOITHUITBA Y cdepl 3aXHUCTy IIpaB CIIOKHUBayiB
crao npuiiHATTA BepxoBHoto Pagoro Vikpainum nHactymHux 3akoHiB: «[Ipo
crangaptuzamito» Big 05 depBHs 2014 poky; «IIpo MeTpoJiorio Ta METPOJIOTIUHY
nisbHICTE» Bl 05 uwepBHs 2014 poky; «IIpo BHeCeHHsS 3MIH 110 JESIKHUX
3aKOHOJJABYMX aKTIB YKpaiHU II0OJ0 XapyoBUX MPOAYyKTiB» Bl 22 munHs 2014 poky;
«IIpo TexHIYHI periiaMeHTH Ta OIIHKY B1AMOBIAHOCTI» Bif 15 ciunst 2015 poky; «IIpo
eJIeKTpoHHY KoMepiito» Bij 03 BepecHs 2015 poky; «IIpo cnokuBue KpeIuTyBaHHSD)
B 15 muctomana 2016 poky; «IIpo 6e3neqHICTh Ta ririeny KopMiB» Bia 21 rpyaHs
2017 poky; «IIpo BHeceHHs 3MIH 10 JESIKUX 3aKOHOJABUMX aKTiB YKpaiHH 1100
rapMoHI3alli 3aKOHOJABCTBA Yy c@epl MNOPIBHSIIBHOI peKJIaMu 13 TPaBOM
€poneiicekoro Coro3y» Bia 12 nmucronaga 2019 poky Ta 1HIII.

TakuM YMHOM, MICHS MIANKHCAaHHA YTOAM MPO MAPTHEPCTBO, YTOAU TIPO
acollialfio Ta NPUUHATTA BIJAMOBIIHUX 3aKOHIB, BIIOYBAE€THCS 3MiHA BHYTPILIHBOTO
mpaBa YKpaiHH, 1[0 BUSBIAETHCA B TapMOHI3amii Ta YHidikaimii 3aKOHOJaBCTBA
VYkpainu 3 3akoHogaBcTBoM €C y BuU3HaueHHX cdepax, 30kpeMa, y cdepi 3aXUCTy
MpaB CIOKUBAYIB.

3aKOHOAABCTBO MPO 3aXUCT IMpPaB CHOKMBAYIB BXKE 3a3HAJIO0 3HAYHHUX 3MIH Ta
MOCTYIIOBO BIPOBAJKY€ HOB1 CTAaHAAPTH, sIKI (DOPMYIOTHCSI BHACIIIOK IIUX MPOLIECIB,
30KpeMa, ISl BCIX BHPOOHHKIB BCTAHOBJICHO OOOB'SI30K BBOJWUTH B 0OIr HA PHHOK
auine Oe3neyHy MNPOAYKII0, TaK0oX OyJIO CTBOPEHO CHCTEMY OIEPATUBHOIO
B3a€EMHOTI0 CIOBIIIEHHS MPO MPOYKIIiIO, III0 CTaHOBUTH ceprosznuil pusuk (COBC).

3aKoH MpO KpUMiHAJIBHY BIAMOBITAIBHICTh TAKOXK 3a3HAB 3MIH Ta mepeadadae
BIJINOBIJIAJIBHICTG 332 YMHUCHE BBEJEHHA B 00Ir (BUIYCK Ha PUHOK YKpaiHM)
HeOe3MeyHo1 MPOoIyKIlii, TOOTO Takoi MPOAYKIIii, IO HE BIAMOBIIa€ BUMOTAM IIIOJO
0€3MeYHOCT] MPOAYKIIil, BCTAHOBJICHUM HOPMATUBHO-TIPABOBUMH aKTaMH, SIKILO TaKi
JI1i BUMHEH1 Y BEJIUKUX PO3Mipax.

Chnucok BUKOPUCTAHHUX JIZKEPEJI:
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Ilununenxo T. 1.

cmapuiuti 8uxkiaday kageopu
@dyHOaMeHMAaNbHUX | NPUBAMHO-
npasoux OUCYUnin
Binnuyvkozo oeporcasnozo
neoazo2iuHo20 yHigepcumemy
imeni Muxatina Koytobuncovkoeo

CTAMBYJIBCBKA KOHBEHIIA : IPOBJIEMHA TA
BUKJUKUA MICJSA PATUGIKALIL YKPATHOIO

CramOynbebka KoHBeHIist a0o Koueniist Pagu €Bponu npo momnepemkeHHs
1 00poTHOY 3 HACHMJIBLCTBOM IIOAO JKIHOK 1 JOMAIIHBOIO HACWUJIBCTBA — II€ MEPIIUi
noAIOHUI JOKYMEHT, SIKHUM IOPUAMYHO 3000B’SI3y€ CTBOPUTH IMPaBOBY 0azy st
00poTHOU 3 HACUIILCTBOM 11010 KiHOK. JlokymeHT 3'sBuBcs 2011 poky, Hapasi ioro
mianucanu 47 kpaid, 36 (BkirouHO 3 YKpaiHoto) — patudikysanu. lle, pakruuno, 6yno
HEOOIIHHOI0 YMOBOIO BiJ JESIKUX €BPOINEUCHKUX KpaiH M0N0 MIATPUMKH YKpaiHu
B i1 MparHeHHs 0 €BPOIHTETpallii.

Parudikanii KoHBeHI[IT YMHWIM COIPOTUB OKPEMI MOJIITHUYHI CUJIM, WLIO HE AAJIO
MOJIUBOCTI 1€ 3miMcHUTH 11 HI y 2016 poii (KoJu BiANOBIIHUNA 3aKOHOTPOEKT
ynepiie BHOCUBCS Ha po3riian BepxoBHoi Panu Ykpainu), Hi y 2019 poui. Oxpim
TOTO, 13 BIACHUMHU 3acTepexeHHsMU 100 CTaMOyIbChKOi KOHBEHIIT BHUCTYIHIIA
Pama 1iepkoB 1 peniriiHUX oOpraHizaiiii, CTBEP/KYIOYH, IO KOHBEHIIS «HAaB’S3y€
reHjepHy iaeoJioriton.  Boanouac y KonBeHuii #aeTbess mpo iHIme. 30Kpema,
JOKYMEHT J1a€ BH3HAYEHHS KUIBKOM TEpMiIHAM — BJIACHE «TEHJEP» Ta «HACHIHCTBO
CTOCOBHO J>KIHOK 3a I'€HJCPHOI0 oO3Hakowoy». Tak, 3rigHo 3 KOHBeHIli€l0, «TeHIep»
03HAYa€ COIIALHO 3aKPIMJIEHI POJii, TOBEAIHKY, MISUIbHICTh 1 XapaKTepHI O3HAKH, SIKi
MEBHE CYCHIJIBLCTBO BBAXKAE€ HAICKHUMH JIJII KIHOK Ta YOJOBIKIB.  BigmoBigHO
TCHJACPHO OOYMOBJICHE HACHIIBCTBO TMPOTH JKIHOK O3HAYa€, IO HACHUILCTBO IPOTH
KIHKM 3IIACHIOEThCSI camMe Tomy, 1o BoHa kiHka [1, Ct.3]. TobOto mpo
caMolJIeHTU(IKAIlII0 Yh CEKCyaIbHY OPIEHTAIlIIO TYT HE WIIEThCS.

[Tormpu HeOaxkaHHS paTU]iKyBaTH KOHBEHIIIIO, IMIIEMEHTaIliss OaraThbox ii

MoJIOKeHb  akTuuHO posmovanacs me y 2017 pomi. IlporpecuBHa uyacTuHa
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YKPaiHChKOTO TMOJITUKYMY W TpOMAaJICBKOTO CEKTOpY HE MOrja NPUMUPUTUCST 3
WMOBIpHICTIO 30UnbIIeHHS TIpoOieM y 1wk chepi. Haramaemo, mo nuiie BOpOaoOBK
20162017 poxkiB, 3riIHO 3 JAaHUMHU CYJOBOi CTATHUCTHKH, Oliblie HDX 82 THC. 0OCiO
OyJI0 MiAJaHO aJMIHICTPATUBHUM CTATHEHHsM 3a cT. 173-2 Kogekcy Ykpainu mpo
aaminictpaTuBHi npaBonopymeHHs (KYnAIl) 3a HacuiabcTBO B €iM’i, HIOHAWMEHIIIE
200 oci0 mopoKy 3acyKYBAIKMCS 32 CTATEBl M CYMIKHI 3 HUMU 3JIOYMHU U THCSY1 0C10
— 3a 3aMoJisIHHS TIJICCHUX YIIKO/KEHb, IT0001 i MOpAYBaHHS CTOCOBHO YJICHIB CIM’i
[2, c. 20].

Came Tomi Oymu yxBasieHi 3MiHM 10 KpuminansHoro i1 KpuminaibHOTO
IIPOLECYAITBHOTO KOJIEKCIB, Komekcy  VYkpainm  mpo aJAMIHICTpaTUBHI
MpaBoONOpyILIeHHs, [{UBIIBHOTO MpOLECyaIbHOTO KOAEKCY YKpaiHU, MPUUHATO 3aKOH
«IIpo 3amobiranHs Ta TPOTUIIIO JTOMAITHBOMY HACHJIBCTBY», BHECEHO IPYHTOBHI
3MiHM 710 3akOHIB «IIpo 3a0e3neueHHsd pPIBHUX MpPaB Ta MOXJIMBOCTEH KIHOK 1
40JI0BiKiBY», «[Ipo oxopoHy nutuHcTBa», «IIpo comianbHy poOOTY 3 CiM’sIMHU, JITbMU
Ta MostoIoy, «IIpo Ge3omnatHy npaBoBy gonomory», «lIpo HamioHanbHy nosmiiioy,
a TaKOX JECITKU MIA3aKOHHUX aKTIB.

HaBenenuii mepenik HOPMATHBHO-TIPABOBUX aKTiB CBITYUTH TMPO TE, IO
mpo0JIeMi JOMAITHHOTO HACHIIBCTBA W HACHUIIBLCTBA MPOTH KIHOK YKPAiHCHKUH yps
OCTaHHIMH POKaMH MPUIINB 3HAYHY yBary.

[ToctanoBoro KabGinery MinictpiB Ykpainu Big 24 mrotoro 2021 poky Ne 145
3aTBepkeHa Jlep)kaBHa colliayibHa MporpamMa 3arooiraHHs Ta TPOTHIIT JOMAITHEOMY
HAaCUJILCTBY Ta HACUJIBCTBY 3a O3HAKOIO cTaTl Ha mepion a0 2025 poky. Ilependaueno
3aBAaHHS TMOJOJIaHHA B CYCHUIBCTBI HEraTMBHUX CTEPEOTUIIB 1 (QopMyBaHHS
HETEPIUMOTO CTaBJICHHS JI0 HACUJIBLHUIILKOI MOJICII1 TTIOBEIIHKH, pearyBaHHs Ha (akTh
JIOMAIlIHBOTO HACWJIBLCTBA 1 HACWJIBCTBA 3a O3HAKOIO CTaTi, aHOHCOBaHa pPO30yI0Ba
HOBOi CHCTEMH pearyBaHHS Ha HAaCWJIbCTBO, 3a0€3MEUEHHS JTOCTYMHOCTI Ta SKOCTI
HaJaHHS HEOOXITHUX COLIATIBHUX TMOCIYT 0co0aMm, MOCTPaXAATUM BiJl JOMAITHHOTO
HACWJIbCTBA 1 HAcCWJIbCTBA 3a O3HAKOI CTaTl, HAaJEXKHE pO3CHiAyBaHHSA (aKTIB
JIOMAIlIHBOTO HACWJIbCTBA, NPUTSITHEHHS KPUBIHUKIB 10 TependayeHoi 3aKOHOM

BIIMOBIAIBLHOCTI 1 3MiHA iX TTOBEIIHKH [3].
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Takum unHOM, 111e 0 paTudikarmii CTaMOyIbChKOT KOHBEHIIIT 3HaYHA YacTHHA
HOpPM, SIKI CTOCYIOThCSI BIAIOBIIANBHOCTI 3a JOMAIIHE HACWJIBCTBO, Oyra
iMIuieMenToBaHa. [Ipore 3amumiicss mporajivHd y BIANOBIIATBHOCTI 3a CEKCyajbHE
HAaCHUJILCTBO, & TAKOXK HEJOCKOHAJIICTh MEXaHI3MIB IIPUTATHEHHS JI0 BiJMOBIIAJIbHOCTI
32 HACHUJILCTBO IOJO JKIHOK Ta JIOMAallTHE HACHIBCTBO. 3HAYHA KUIBKICThH (22-23 %
IOPOKY) 0ci0, 3acykeHux 3a cr. 126-1 KK Ykpainu, 3BUIbHA€TBCS BiJl MOKApAHHS.
Takox 11010 3HAYHOI KUIBKOCTI OCI0, SIKI BUMHIJIM JOMAITHE HACHJBCTBO, CYJH
3aKpuBarOTh MpoBamkeHHs (2019 pik — 31 %, 2020 pik — 23 %, 2021 pik — 9 %), y
TOMY YHKCI JJOCUTh YacCTO Yy 3B’SI3KY 3 MPUMHUPEHHSIM BUHHOTO 3 moTepniauM. Takum
YUHOM, JOMAIlHI HACWJIBHUKM YH HE B TIOJOBHHI BHWITAJKIB TMPUTATHEHHS IO
KPUMIHAJIBHOI BIJNOBIAAIBHOCTI MOXYTh pPO3paXxOBYBAaTH Ha Te€, IO MOKapaHi He
OynyTs [4].

3 KOKHUM POKOM KUIBKICTh 3BEPHEHB 10 MOJILII 00 BUNHEHHS JOMAIIHBOTO
HacHJIbCTBA 30UIbIIyeThCs. 3a ganuMu Harmomimii, y 2019 pomi 6ymo 3apeecTpoBaHO
142 THuCcs4l 3asgB PO BYMHEHHSA MPABOINOPYIIEHb, MOB’SI3aHUX 3 JOMAIIHIM
HacuwibCcTBOM, y 2020 pomi — Oinbme 208 Tucsau, mo Ha 47% Oulblie, HDK Y
nonepeaaboMy porii. Y 2021 pori KUIbKICTh TaKMX 3BEPHEHb CTaHOBHMIIA Maibke 326
tucsd [4]. Le nume naui, mpo sIKi HAM BiOMO, KOJIM MOCTpaXkaia ocoda 3BepHYJIach
70 AepkaBu 3 mpoxaHHsMm "Brpyrtutucs'. IIpobiema it B ToMy, 10 1HOJI JIFOJMHA
MOK€ HaBITh HE YCBIJIOMJIIOBATH, 11O MIOJ0 HE1 BUMHSAETHCA JOMAIIIHE HACUIBCTBO. Y
IIbOMY BHUIAAKy O€3 CTOPOHHBOI JTOTMOMOTH € PHU3WK HA3aBXKIU 3aJUIIATHCS Y
CTOCYHKaX, 5IK1 OCSATaI0Th Ha 6a30B1 MOTpeOU Ta Oe3MeKy.

[Ilo mae 3MiHUTHUCS B pe3ynbTari patudikarii? Biamnosiab gal0Th OCHOBHI I
CtramOyJIbChbKOi KOHBEHIIT: 3aXMCTUTH JKIHOK BiJl YCIX BH/IB HACHJIbCTBA, a TaKOX
3am00IrTH ¥ BUKOPIHUTH HACHJIBCTBO HAJl )KIHKAMH Ta JIOMAIIHE HACHJIBCTBO, CIIPUSITH
BCTAHOBJICHHIO PIBHUX TMpaB MJid YOJOBIKIB 1 KIHOK, BHUKOPIHUTH BCl BHJIHU
JTUCKPHUMIHAINII I0JI0 JKIHOK, 3aXHCTHTH ¥ JOTIOMOITH BCIM, XTO ITOCTpPakKJaB Bij
HACWJIbCTBA, CIIPUATH MIKHAPOJIHIN CIIBIIpalll, CIPSIMOBaHIN MPOTH 3a3HAUYECHUX BU/IB
HAaCWJIbCTBA, HAJABAaTU JONOMOTY OpraHi3ailisiM 1 MPaBOOXOPOHHUM OpraHaMm Yy

CHIBIpall OJHE 3 OJHMMHU 33Ul BUKOPIHEHHS HACUJIBCTBA IMIOJAO JKIHOK Ta
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JIOMAIIIHBOT'O HACUJILCTBA.

Kpainu, mo parudikyrors KonBeHIIi10, MatoTh KpUMiHaII3yBaTH: TICUXOJIOTIUYHE
HAaCHUJILCTBO; TEpecligyBaHHA (CTajKiHT); (I3UYHE HACHIBCTBO; CEKCyallbHE
HAaCHUJIbCTBO (BKJIFOYHO 31 3rBAJITYBAHHSM, IO Tependadae pi3HI BUAM CEKCyalTbHUX
aKTUBHOCTEH 3 o0co0or0 0e3 ii 3roam); mMpUMYCOBUN MUIIOO; >XKiHOYE OOpI3aHHS;
IPUMYCOBHUI a00OPT; IPUMYCOBY CTEPHITI3aLIiIO.

1 oTpuMaHHS MEIUYHOI, FOPUANYHOI, TICUXO0JIOTIYHOI, COIiabHOI JIOTTOMOTH
MOCTPaXKAaNiil 0co01 MOTPIOHO 3BEPHYTHUCS 0 NEKIIBKOX PI3HUX YCTAHOB, SIKI MOXYTb
OyTH Ha BeJMKIM BijcTaHi ojHa BiJ ojaHOi. B YkpaiHi HeAOCTaTHbO MPUTYIKIB IS
nocTpaxkaaInx 0cid, 0coOJMBO B MaJMX MICTaX Ta CUIbCHKIM MicleBOCTI. barato 3 HuX
YTPUMYIOThCSI TPOMAAChKUMH opranizauiimu. Haromicts, CTamOyiabChKka KOHBEHIIS
nepeadavae, 1mo KUIbKICTh MPUTYIIKIB JIJIST TOCTPAXKIAIUX 0CI0 Y KOXKHOMY PETioHI Mae
BIIMOBIZJATH CTAHAAPTY: OJIHE CIMEWHE XKUTI0 (sl KIHKU Ta 1i aiteil) Ha 10 Tucsy
HaceneHHs. [locTpaxknana ocoba mae OyTu 3abe3medyeHa JAOCTYIOM JO MPUTYIKY B
HalOMMKYOMY MICTI B OyIb-sIKMWA Yac JHA Ta HOYI Ta, SIKUIO L€ HEOOXIJTHO, 3MOXKE
3QJIMIIIATUCS TaM 31 CBOIMU JIITHbMHU.

KoHBeHIIisi pekoMeHye TPaBOOXOPOHHUM OpraHaM pPO3CIiTyBaTH BHUIMAJKU
(GI3UYHOTO HACHUIILCTBA, CEKCYaJbHOTO HACWJIBCTBA, BKJIIOYAIOUW 3TBAITYBAaHHS,
MPUMYCOBOTO MU0y, KalilTBa >KIHOYMX TEHITANlli, MNPUMYCOBOro abopTy Ta
MIPUMYCOBOI CTEepHJIi3allli, He3aJIeKHO BijJ] HASBHOCTI a00 BIACYTHOCTI 3asBH, MOJAaHOI
MOCTPAXKIAN0I 0c000t0. BOHM MYyCHUTHUMYTh MPOBECTH PO3CIiAyBaHHS B PO3YMHI
CTPOKHU.

Cynu Ta mpaBOOXOPOHHI OpTaHH 3aCTOCOBYIOTH MPOIEAYPU MOCEPEIHUIITBA Ta
aNbTCPHATUBHOTO BPETYJIOBAHHS CIOPIB 3a Y4YacTI0 IPaBOMOPYIIHHWKA Ta
nmocTpaxkaanoi ocobu. Hema po3ymiHHS TOro, IO MPOIEC TOCEPETHHUIITBA MIXK
MOCTPAXKAAIOK Ta 3JIOYMHIIEM HIKOJU HE Moke OyTu piBHompaBHuil. Ocoba, sika
MOCTpaXKJana BiJi HACHJIBCTBA, HE MA€ TapPaHTOBAHOTO MPaBa BUMAaraTh KOMIIECHCAIIO
BiJI MPaBOMOPYIIHWKA a0 aepxkaBu. Temep ke nepkaBa Mae 3a0€3MEUYUTH MPABO
nocTpaxianoi ocoOM BUMaraTM KOMIIGHCALII0 BiJl KpHUBAHHMKA, a TaKOX

nependadaTuMe MOXIJIUBICTh OTPUMATH J€pPKaBHY KOMIIEHCAIIIIO.
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CraMOynbcbKa KOHBEHIIISI CTOCYETbCS 30KpEMa CEKCYallbHOIO HacHJIbCTBA,
MOB’SI3aHOTO 3 30pPOMHUMH KOH(IIIKTaMH, 10 OCOOJIMBO aKTyalbHO ISl YKpaiHu
ChOTOAHI. MacoBi BHITaJIKM BYMHEHHS BIMCHKOBOCITYXOOBIIMH pP¢ CEKCYaTbHOTO
HAaCWJIbCTBA IIOJ0 LIMBUIBHOTO HACENEHHA Ha TepuTopii YKpaiHu NOTpeOyrOTh
HAJICKHOI OLIHKH 3 OOKY Jep>KaBU y BUTIIAI MPUTATHEHHS OCTAHHIX 10 KPUMIHAIBHOT
BiamoBiAHOCTI [5].

KonBeHIIisI TakoXX TPOIOHYE CTpaTerii 13 MOMepe/KeHHsT Ta 3amo0iraHHs
HAaCWJIbCTBY: MIJBUILIEHHS OOI3HAHOCTI, MPOBEJACHHS KaMIIaHIi HAa TEMU HACUJIbCTBA
I0JI0 JKIHOK 1 JOMAIIIHOTO HACUJILCTBA, SIK1 JIOMTOMOKYTh JIIOJISIM PO3Ii3HABATH Pi3HI
(¢bopMHU HACHIJIBCTBA Ta BUCTYIIATH MPOTH HUX,

I, mapemwri, patugikanis CtaMOyJIbCbKOT KOHBEHIIIT Ja€ MOXKIIMBICTh €KCIIEPTAM
Pangu €Bponu KOHTpOIIOBaTH, SK YKpaiHa BUKOHYE B3sTI Ha ceOe 3000B’S3aHHS.
VYkpaiHa )k MOXKe BUMaraTH HOCHJIEHHS BIANOBIAAIBHOCTI Uil KPUBIHUKIB HAIIMX
IPOMaJIIHOK 3a KOPJOHOM, a TaKo)X BHUMAaraTh MPUTATHEHHS 10 BIAIOB1IAJbHOCTI
KPUBJIHUKIB-YKPAIHIIIB, SIKI MEPEXOBYIOTHCS 32 KOPJOHOM. Y MOSICHIOBAJIbHIN 3amuclii
YITKO  HAaroJiouryerbcs, w0 patudikanis KoHBeHIT MaTMMe BIUIMB Ha IHTEpeCH
HepxaBu YkpaiHa B 4aCTHMHI BHUKOHAHHS MDKHApOIHUX 3000B’si3aHb Yy cepi mpas
Ta OCHOBOIIOJIOKHHUX CBOOO/ JitouHU. TOOTO 11€ 111€ OJMH KPOK J10 WwieHcTBa B €C.
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KaHOUuoam eKOHOMIYHUX HAYK, OOYeHm,

HAYKOBUILL CRIBPOOIMHUK 8I00LTY OO0CHIONCEHHS
npoobIemM KpUMIHATILHO20 npoyecy ma cyo0oyCmporo
HAYKOBO-00CTIIOHO20 THCIMUNYM)Y GUBUEHHS
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BIIJIUB AJITOPUTMIYHUX CUCTEM HA ITPABA JIIOJIUHHU TA
KEPIBHI TIPUHITAIIA II[OJ0 MO0 YCYHEHHS

€BpoNenchKi CycniIbcTBa NEPEKUBAIOTH MPOLECH TEXHOJIOTTYHOTO MPOrpecy Ta
udpoBoi Tpanchopmarrii. AHaIOTIYHI TIPOIIeCH BiIOYBaOThCS B YKpaiHi — JAepikaBi-
yreHi Pagu €Bporu Takoxx. BuzHatoum OesmperieiecHTHE 3pOCTaHHS BUKOPHUCTAHHS
nM(poBUX JOJATKIB SK HAMBAXJIMBIIMIMX IHCTPYMEHTIB MOBCAKACHHOTO JKHUTTS,
BKJIIOUAIOYM KOMYHIKallii, OCBITY, OXOPOHY 3JI0pOB’S TOWIO, iX 3pOCTalo4y pojib y
CTPYKTYypax yIpaBJliHHs, aIMIHICTPYBaHHS Ta PO3MOALITY PECypCiB Ta Te, 1110 HACKPI3HI
TEXHOJIOT'11, 110 BUKOPUCTOBYIOTh AJITOPUTMIUHI CUCTEMH 3 BIAMOBITHUMH CTUMYJIAMH,
MarOTh MOTEHITIAM JJIsl BUPIMICHHS BXKIMBUX MPOOJIEM Ta MPH IbOMY YCBIIOMITIOIOUN
PO3BUBAIOYUI BIUIMB, SIKUH MOK€ OyTHM NO3UTHBHUM YW HEraTHMBHMM Ha 3/1HCHEHHS,
peamizaiilo Ta 3aXHCT YCIX MpaB JIIOJAWHH Ta OCHOBOIIOJIOXHUX cB0OOa, Kowmiter

MinictpiB Pagu €Bponu (nani — KM P€) 08 Bitas 2020 poky npuitHsa Pexomennartii
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CM/Rec (2020) 1 nepxaBaM-4jieHaM IIOJ0 BIUIMBY aJTOPUTMIYHUX CHCTEM Ha IpaBa
moauan (mam — Pexkomenmanii CM/Rec (2020) 1) [1]. Iligkpecnroroun 0COOIMBO
BOXJIMBICTh ICHYIOUMX CTaHIApTIB 3aXUCTy TMEPCOHAJIbHUX JAHUX, 30KpeMa,
KonBeHI11iro mpo 3aXucT 0ci0 y 3B 3Ky 3 aBTOMaTH30BaHOI 0OPOOKOI0 MEPCOHAITBHUX
nanux (ETS Ne 108) [2], ii moxmepHizarito [IpoTokosgoMm mpo BHECEHHsS 3MiH J0 Hel
(CETS Ne 223) [3] Ta Te, IO BIUIMB aITOPUTMIYHMX CHCTEM Ha MpaBa JIOJUHU €
MUPIIUM 1 BUMarae noaaTkoBoro 3axucty, KM P€ pexomenaye ypsiiaam aepias-
YJICHIB 3J1MCHUTU HU3KY 3aXO0AiB, po3poOuBiM KepiBHI NPUHLMMON IOJO YCYHEHHS
BIUTMBY aJITOPUTMIYHUX CHCTEM Ha Mpasa JroauHu (nani — KepiBHi npuniunm) [4], ski
MOKJIMKAHI KOHCYJIBTYBATH KpaiHM, a TaKOK CyO’€KTIB IyOJIIYHOTO Ta MPUBATHOIO
CEKTOPIB y BCIX IXHIX AisIX 1010 TPOEKTYBAHHS PO3POOKHU Ta MOCTIMHOIO PO3rOPTaHHS
anroputMmiuaux cucteM. Came Tomy KepiBHI NPUHIMIKA MICTSITh JIBa OKPEMHX
po3aunu: 1) 3000B’s13aHHS JA€pXaB IIOJ0 3aXUCTy Ta MPOCYBAaHHA MpaB JIIOJAUHHU Ta
OCHOBOITOJIO)KHUX CBOOOJ] y KOHTEKCTI aJTOPUTMIYHUX CHUCTEM Ta 2) OOOB’SI3KH
Cy0’€KTIB MPUBATHOTO CEKTOPY IOJO MpaB JIIOJWHU Ta OCHOBOMOJOXKHUX CBOOOH y
KOHTEKCT1 aJITOPUTMIYHUX CUCTEM.

Jns minet Pexomenpamii CM/Rec (2020) 1 «anropuTMidHi CHUCTEMU
pPO3YMIIOTBCST SIK JOJATKH, SIKi, YacTO BHUKOPUCTOBYIOUHM METOIW MaTEeMaTHYHOI
onTuMi3allli, BUKOHYIOTh OjHe abo Oimblle 3aBJaHb, TaKuxX SK 30ip, 00’€aHAHHA,
OYMINICHHS, COPTYBaHHsS, Kiacudikallis Ta BHUBCICHHS JaHUX, a TaKOX BHOIp,
BU3HAYEHHS TMPIOPUTETHOCTI, MPUUHATTS PEKOMEHAALN Ta MNPUUHATTA PIlICHb.
Crmparourch Ha 0IMH a00 KiJIbKa aJITOPUTMIB, III00 BUKOHATH CBOT BUMOTH B YMOBaX,
B SIKMX BOHHM 3aCTOCOBYIOThCS, aJTOPUTMIYHI CHCTEMH aBTOMATH3YIOTh MISUTbHICTD
TaKUM YMHOM, IO JO3BOJISIE CTBOPIOBATH a1alTOBaHI MOCIYTH B MacIITadl Ta pexxumi
peaTbHOTO Yacy.

Jlam 3ayBakKyeTbCs, IO aJTOPUTMIYHI CHUCTEMH TPHU3BOAATH JO BEIUYC3HUX
YIOCKOHAJIEHb y KaTreropuzarlii Ta momyky mudpoBoi iHpopMailii, mo JT03BOJIUIIO
PO3IIMPUTH Ta MPHUCKOPUTH OOMIH 1H(POpPMAIIEI0 B YChOMY CBITI Ta CTBOPIOIOYH
MOXJIMBI HOB1 (pOpMH CHIBpOOITHUIITBA Ta KoopauHarii. OaHaK IiCHYIOTh 3HA4HI

BUKIIMKM B Taly3l MpaB JIOAWHHM, TOB’SA3aHI 13 3POCTaHHIM 3aJIEKHOCI BiJ
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AITOPUTMIYHUX CHCTEM B MOBCSKICHHOMY JKUTT1, HAPUKIIAJ, CEpel 1HIIOrO 1 100
mpaBa Ha CIPaBEUIMBUI CyHA, 1 3 MPUBOAY MpaBa Ha KOHQIAEHIIHHICTh Ta 3aXUCT
JaHUX TOUIO.

3000B’s13aHHS  JIepKaB IIOAO 3aXMCTy Ta TMPOCYBAaHHS TMpaB JIOJUHU Ta
OCHOBOTIOJIO)KHUX CBOOOJI Yy KOHTEKCTI alTOPUTMIYHUX CHCTEM CTOCYIOThCS
IIPO30POCTI, MiI3BITHOCTI Ta BCEOCSHYKHOCTI IpoIieca po3poOKU, MPUHHATTS Ta OLIIHKH
MOJIITUKK Ta 3aKOHOJABCTBA YM PETYJISTOPHUX akKTiB, IO 3aCTOCOBYIOTHCSA JI0
MPOEKTYBAaHHS, PO3POOKHM Ta TOCTIHHOTO BIPOBAKEHHS QJITOPUTMIYHUX CHUCTEM.
JlepaBi IPOTATOM yChOT'O KUTTEBOTO LIUKITY QJITOPUTMIYHOI CUCTEMHU CII1J PETYIISIPHO
OI[IHIOBATH BIUIMB OKPEMHUX CHUCTEM Ha IpaBa JIIOAWHU Ta iX B3a€EMOJIIO 3 1HIIUMH
TEXHOJIOTISIMU Ha OCHOBI IIMPOKUX, €(PEKTUBHUX KOHCYJbTAllld 3 THUMH, XTO
nocTpaxkJaB abo THMH, KOTO 1€ MOXE TOpPKHYTHCs. JlepaBu IOBUHHI CIPUSATH
MO1H(GOPMOBAHOCTI 3arajbHOI TPOMAICHKOCTI MPO MOTEHI[IAJ, TOTYKHICTh Ta HACIIIJIKH
BIUIMBY aJTOPUTMIYHUX CHCTEM, BKJIIOYAIOUM iX TIOTEHIIIMHE BUKOPUCTAHHS IS
MaHIMyJIIOBAHHS, €KCIulyaTanii, oOMany Ttomio. JlepxaBu NMOBUHHI HAECHTU(]PIKYBaTH
Ta/ab0 po3poOJIATH BIAMOBIIHI IHCTUTYLIMHI Ta PETyIATOPHI PAMKHU 1 CTaHJIAPTH, SIKI
BCTAHOBIIIOIOTh 3arajibHi a00 rajgy3eBl OpPIEHTUPU Ta TrapadTii, mo0 3abe3neunTtu
CYMICHICTh TMPOEKTYBaHHS, PO3POOKH Ta MOCTIHHOTO PO3TOPTaHHS AJTOPUTMIYHHUX
CUCTEM 3 NpaBaMU JIIOJIUHHU.

Cepen inmoro KM PE pexkoMennye aepkaBaM 30CEPEIUTH CBOI 3YCHIUIA, Y
TOMY YMCIl i Ha HacTynmHoMy. Tak, nep)kaBu MOBUHHI 3a0€3Me4nTH, 100 yC1 TPOEKTH,
pO3pOOKH Ta TIOTOYHE PO3TOPTAHHS AITOPUTMIYHMX CHCTeM 3abe3nedyBayiu
MOJIMBICTh 3a3Aajieriib 1HGOpMYBaTH JIOJEH PO BIANOBIIHY OOpPOOKY AaHMX
(BkrOUarouM ii Il Ta MOJKJIMBI pPE3yJibTaTh) Ta KOHTPOJIIOBATH CBOi JaHi
(irdopmartiitne camoBu3Ha4YeHHs). Jlep)kaBaM TP yMpaBlIiHHI JAaHUMHU TaKOX CIIiJ
pETENbHO OLIHIOBATH, SIKI ITpaBujia B cepl mpaB JIOAUHU Ta HEAUCKPUMIHALIT MOXKYTh
OyTH TOpYIIeHI BHACIIIOK SKOCTI JaHMUX, IO BBOJMATHCS Ta BUIYYAIOTHCS 13
ANTOPUTMIYHUX CHUCTEM, Ta TMIOXO/DKEHHS Ta MOXIMBI HENONIKA 0a3 JaHuX,

MOJKJIMBICTD 1X HepaHiOHaJIBHOI‘O Ta ACKOHTCKCTYAJIbHOI'O BHUKOPHUCTAHHSA, @ TaKOX
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HEraTUBHI 30BHIIIHI HACIIKA Ta YMOBH, B SIKMX 0a3a gaHux Oyae abo mMoxke OyTu
BUKOPHUCTAHA.

JlepxaBu TOBUHHI TapaHTyBaTH, 110 aITOPUTMIYHE MPEKTYyBaHHs, po3poOKa Ta
MOTOYHI MPOIIECH PO3TOPTaHHS BKIIOYAIU B cebe Oe3neKy, KoH(IIeHIIHICTh, 3aXUCT
JaHUX Ta rapaHTii 0e3MeKu 3a CBOIM 3aJyMOM 3 METOIO 3aro0iraHHs Ta 3MEHILIECHHS
PU3UKY TIOPYIICHHS MIpaB JIIOJIMHU Ta THIIMX HECHPUSITIIMBUX HACIIJKIB JIJIS JIIOJIEH Ta
CyCH1JIbCTBA.

Jlep:xaBam il BCTAHOBUTH BIJIOBIAHI PIBHI IPO30POCTI CTOCOBHO JIEPKABHUX
3aKyMiBeJb, BUKOPUCTAHHS, POEKTYBAHHS Ta OCHOBHUX KPUTEPIiB OOPOOKH 1 METO/IB
QITOPUTMIYHUX CHCTEM, BIPOBA/PKEHUX HUMHU Ta U1 HHUX, abo cyO’ekTamu
MPUBATHOTO CEKTOpY. JlepkaBuM MOBUHHI 3a0€3MEUUTH PiBHI, JOCTYIMHI, HaJIEXKHI,
He3aIeKHI Ta eQeKTUBHI CyJOBI Ta HECYAOBI IMpOLEIypHU, SIKI TapaHTYIOTh
HEyINepeKEHU Teperiisii y BiANOBIAHOCTI 31 cTtaTTamu 6, 13 ta 14 KonBenii mpo
3aXMCT TpaB JIIOJAUHU Ta OCHOBOIOJOXKHUX CB00OJ (nani — KoHBeHIlis) BCIX BUMOT
npo mopyuieHHs npaB KoHBeHINT yepe3 BUKOPUCTAHHS aIrOPUTMIYHUX CHCTEM, HE
3aJIEKHO B1J] TOTO, YU € BOHU Cy0’€KTaMH MyOIIYHOTr0 ad0 MPUBATHOTO CEKTOPY.

Jlep’kaBa MOBUHHA CIPHUSITH PO3BUTKY aJTOPUTMIYHUX CHCTEM Ta TEXHOJIOTIH,
3aJlydaTd Ta MIATPUMYBATU HE3aJ€KH1 JOCHIKEHHS aJITOPUTMIYHUX CHUCTEM IS
CTBOPEHHSI TO3UTUBHOTO BIUIUBY Ha TMpaBa JIOJUHU Ta NPOCYBaHHS CYCIUIBHOI
BHUT'OJI{, CTUMYJIFOBATH TEXHOJIOT1YH1 1HHOBAIIli BIATIOBIHO /10 ICHIOYUX MPAB JIFOUHHU.

Cy0’€KTH TIPUBATHOTO CEKTOPY, SIKI 3aiMalOThCSl MMPOEKTYBAHHSM, PO3pPOOKOIO,
MPOJIaXKEM, PO3TOPTAHHSM, BIPOBAKEHHSM Ta OOCIYrOBYBAaHHSM aJTOPUTMIYHHX
CUCTEM, SIK y MyOJliuHIM, Tak 1 OpuBaTHIA cdepi, MOBUHHI MPOSBISATH HAIECKHY
pPETeNBHICTh I0JI0 JOTPUMAHHS TpaB JOJWHU. BOHM HECyTh BIJNMOBIAAIBHICTH 3a
MoBary MDKHApOJHO BU3HAHMX MPaB JIIOAWHU Ta OCHOBOIIOJOXXHHX CBOOOJ CBOIX
KJIIEHTIB Ta 1HIIUX CTOPIH, IKMX CTOCYETHCS IXHS JISIIBHICTb, Ta ICHYE HE3AJIEKHO Bi1Jl
31aTHOCTI 200 TOTOBHOCTI JiepKaB BUKOHYBAaTH CBOi 3000B’Si3aHHS 3 TPaB JIIOJIUHU.
KpiMm Toro, ix 00OB’s3kM MIOAO MpaB JIIOJUHU Ta OCHOBOIIOJIOXKHHUX CBOOOJ Yy

KOHTEKCTI aJIFOpI/ITMi‘IHI/IX CUCTEM CTOCYIOTHCA IIpaBUJI 3roau KOpI/ICTYBaLIiB
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QITOPUTMIYHUX  CUCTEM  HA  BUKOPUCTAHHS  iXHIX  JIaHUX, HaJIalITyBaHb
KOH(D1ICHITIITHOCTI, CHCTEM OE3IMeKH TaHUX, YMOB HaJIaHHS MTOCITYT TOIIIO.

OTke, BpaxoByHOYHM IO JAepKaBu-uwieHHM Pagm €Bpornu 3000B’s3ammcs
3a0€3MeunTi MpaBa Ta CBOOOAM, 3akpiruieHi B KoHBeHINi, BOHU MPOTATOM YycCiel
TEXHOJIOT1YHOT €BOJIOIIT MOBUHHI YyTPUMYBATUCSA BiJ MOPYLICHHS MPaB JIOJAUHUA Yepe3
BUKOPUCTAHHSI aJTOPUTMIYHUX CHCTEM, a TaKOXX pO3POOMTH 3aKOHOJABYl Ta
PEryJSTOPHI paMKH, IO CIPHUSAIOTH CTBOPEHHIO CEpEelOBHINA, KOJU BCl CyO €KTH
MOBAXAIOTh 1 CIPUSAIOTH IpaBaM JIOJUHU Ta MParHyTh 3amoOIrTH MOKJIMBUM
nopymeHHsM. HeszanexxHo BiJl Jep)kKaBHUX 3000B’sA3aHb Ta PI3HUX OPUCIUKIIIMN,
cy0’eKTH MyOJIYHOTO Ta MPUBATHOTO CEKTOPIB HECYTh BIAMOBIJAIBHICTH 3a
JOTPUMAHHS MI>KHAPOJHO BU3HAHUX TPAB JIFOIUHH.
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MMPABO HA JOCTYI JIO IH®OPMALIi: 3AKOHOJIABUMIA JOCBIJ
PECITYBJIIKM XOPBATIS

HaOyrrss moBHOmpaBHOro uieHcTBa YKpainu B €Bponeiicbkomy Corosi €
CTPATEriuHO0 LU0 YKpaiHU, JOCATHEHHS SIKOi Iepe0dayae BUKOHAHHA YTOAU PO
acomiaifiro Mbk  YkpaiHoto Ta  €Bponeiicekum  Coro3oMm,  €BponenchbKkuM
CIIBTOBAPUCTBOM 3 aTOMHOI €HEprii 1 iXHIMHU Jep’KaBaMHU-4JICHaMHU, BUMHEHOI y 21
oepesns 2014 poky B M. bproccem [1]. 3rimHO 3 Ii€0 Yrojow MOCHIIOETHCS
CHIBpOOITHULITBO Yy cdepl IOCTUIlI, CBOOOAM Ta O€3MEeKH 3 METOK 3a0e3MeUeHHs
BEPXOBEHCTBA MpaBa Ta MOBAry /10 MPaB JIOJAUHU 1 OCHOBOIOJIOXKHUX CBOOO/.

VYkpaiHi Takox HEOOXIJTHO BMKOHATU KpHUTepli BCTymy KpaiH LleHTpanbHOi Ta
Cxignoi €Bponu 10 €Bponeiicbkoro Corosy, ki Oyiau npuidHATI y yepBHi 1993 poky
Ha 3acimanHi €Bponeiicbkoi Pamu B Komenrareni [2]. OgHuM 13 HUX € HasIBHICTh
CTaOUIBHUX 1HCTUTYTIB, 10 TapaHTYIOTh JEMOKpATiI0, BEPXOBEHCTBO IMpaBa, IMpaBa
JIOAVMHU Ta TMOBary Ta 3aXUCT MEHIIMH. B 1bOMy KOHTEKCTI akTyaJbHUM €
JOCIIJKEHHSI 3aKOHOJIaBUOTO ONOCEpPEKYBaHHS MpaBa Ha AOCTyN A0 1Hpopmallii B
kpaiHax €C, OCKIIbKHM, 1€ TPaBO TPATUIINHO BBAXKAETHCA OJHHUM 13 OCHOBHHX
JE€MOKPAaTUYHUX TIPaB.

3rimHo 13 pedtuHrom lLleHTpy mpaBa Ta AeMOKpaTii, SKHM € MPOBITHUM
ITHCTPYMEHTOM JUIsl OIIHKK HAI[lOHAJIBHUX 3aKOHOJIABUMX PAMOK JIOCTYMy 10

iHpopMallli, SIKOIO BOJOIIOTH JE€pP’KaBHI OpPraHd, B JECATKY JIIUPYIOUUX KpaiH
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BxoauTh Pecnybinika Xopsatis. JlocBin XopBarTii Ayt YKpaiHu 1IKaBHM 1€ W TUM, 110
npolecu il Jep:KaBOTBOPEHHS MAlOTh CHUIbHI PUCH 3 PO3BUTKOM JEpPKABHOCTI
VYkpaian. Tak camo sk YkpaiHa 3m00y7a HE3aJIeKHICTh MICHs po3nanay PaasHchKoro
Cotro3y, XopBaTisl yTBOPUIIMCS BHACIIIOK po3naay KoiuimHboi KOrocnasii.

MeToro cTarTi € aHai3 3akOHOJaB4YOro MocBimy PecmyOmiku Xopmatis 100
BpEryJIIOBaHHS IIpaBa Ha JIOCTYM J0 1H(popMaIrii.

B Xopsarii mnpaBo Ha jgoctymn g0 iH(opMalli € rapaHTOBaHUM OCHOBHUM
npaBoM JoauHHU. Tak, B ¢T. 38 KOHCTUTYLIi rOBOPUTHCS, IO CBOOOAA TYMKHU 1
MOIIMPEHHS TOTJISA/IB rapaHTyeThcs. BogHouac, ciiijl 3BEpHYTH yBary Ha OOMEKEeHHM
Cy0’€KTHUN CKJaJ IBOr0 MpaBa, SKUW PO3KPUBAETHCS B MOJAIBIINX HOpPMax IIi€i
CTaTTi - 3acoOm MacoBoi iH(opMariii Ta xypHaiictu [3]. Ciig 3a3HaYUTH, IO B IILOMY
KoHTeKCTl cT. 34 Koncturyuii YkpaiHu € OUIbII JOCKOHAJIO, OCKUIBKH, TapaHTYe
MpaBoO Ha CBOOOIY AYMKH 1 CJIOBA, HA BUIbHE BUPAXKEHHS CBOIX MOTJISAIB 1 IEPEKOHAHD
KOXH1U moauHi. butbmn witko B Koncruryiii Ykpainu chopMyabOoBaHO 1 3MICT 1IBOTO
mpaBa - KOXEH Mae€ MpaBO BUIbHO 30upaTH, 30epiraTv, BUKOPUCTOBYBATH 1
MOIIUPIOBaTH 1H(OPMAIIiI0 YCHO, MUCbMOBO a00 B IHIIUN COCIO - Ha CBii BUOIP.

3rogom, B 2003 polii, KOO YIIOBHOBaXEHUX OCIO, SKUM HATAETHCSA JTOCTYH JI0
iH(opmMmariii, OyJ0 pO3IMIUPEHO NUISIXOM MNPUUHATTS 3akoHy PecmyOimiku XopBartis
«IIpo mpaBo Ha moctyn no iHdopmaiii». B cr. 3 115010 3aKoHY 3aKpiIuIeHO, IO
GIBUYHUM Ta IOPUAMYHUM 0CO0aM HAMA€ThCS Ta TAPAHTYETHCS MPABO HA JOCTYI JI0
iH(dopMali yepe3 BIIKPUTICTh Ta TJIACHICTh OPraHiB JAEPMKABHOTO YIPABIIHHSA, IO
nepeabavae mMpaBo MIYKaTH Ta OTPUMYBATH 1HGOPMAIIiIO, a TAKOXX 000B’SI30K OpraHiB
JEp’)KaBHOTO  YMPAaBIIHHS  HaJaBaTh JOCTyH JO 3aluTyBaHOi  1HQopMalii
KonkpernzoBano 1 00’exkTHMil ckian iHpopmaliiiHux mpaBoBigHocMH. Hopma —
nedinimis 3akony «lIpo mpaBo Ha goctyn g0 iHGOpMaIii» BU3Ha4Yae iHOOPMAIIIO SIK
OyIb-sKi AaHi, IKUMH BOJIOAIE A€pKaBHUN OpraH y Gopmi JOKyMEHTa, 3anucy, Gpaniy,
PEECTPY, HE3AJEKHO BIJ CMOCO0y iX TMpeAcTaBieHHS (MMCHMOBHM, IPYKOBAaHHA,
MarHiTHUH, ONTHUYHUN, €NEeKTPOHHUN, BHUKOHAHMNA B XyHOXHIM (opmi), sSKui

CTBOPEHHM HUM CaMOCTIMHO 4YH y CHIBIpaIll 3 IHIIUMH OpraHaMu ab0 OTPUMaHUM Bij
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1HIIIOT 0COOM 1 CTBOPEHUH y 3B’SI3KY 3 OpraHizalli€ro Ta poOOTOI OpraHiB JiepKaBHOL
Biaau [4].

B 2007 pomi B Xopsarii Oyma npuiinara HamionanpHa mporpama 3axucTy Ta
CIPUSHHS TOTPUMAHHIO MpaB JIIOAUHH, 5K, 30KpEeMa, CTaBHJIa 32 METY MiJABUIICHHS
0013HAHOCTI TPOMAJCHKOCTI B Tayly3l MpaB JIIOJWHU Ta CTBOPEHHS yMOB JJISL SIKICHOT
CITIBIIpAIll OpraHiB JEP>KaBHOI BIaJH 13 OpPraHi3alisiMU IPOMaJISTHCHKOTO CYCH1JIbCTBA.
Boanouac, B mporpami Oyjo 3a3HayeHO, IO aHANI3 MPAKTUKA BUKOHAHHS 3aKOHY
«IIpo mpaBo Ha gocTyn A0 iH(OpMaIii» CBIIYUThE NPO CYTTEBI HENOMIKU. Tak, opraHu
Jiep>)kaBHOTO ympaBiiHHS B PecryOumimi XopBaTisi J0BOJI YacTO HE BHUKOHYBAJIU
MOJIOKEHHS BHUILE3a3HAYEHOr0 3aKOHy IIOJO0 BIAMNOBIAI HAa 1H(POpPMALIiHI 3alUTH
rpoMagsH. Takox, 3 METOH Kpamoi Ta €(pEeKTHBHIIOI peajizalii LbOro 3aKOHY,
aBTOPU TPOTpamMM 3alpPOINOHYBAIM MPUAUIUTH OCOOJIMBY yBary OCBITI IpalliBHHUKIB
OpraHiB Jep>KaBHOT BJIaU 010 IIpaBa Ha JOCTYM A0 1H(pOpMaIlii.

B 2015 poui mapnamentom Xopatii 10 3akoHy «[Ipo mpaBo Ha mocTym 10
iH(opmMmarii» OysI0 BHECEHO Pl 3MiH, 30KpemMa, JACTali30BaHO Mepeik iHdopmallii,
Ky OpTaHH JI€p>KaBHOI BJIaJIM 3000B’s13aH1 MMyOIIKyBaTH Ha CBOIX BeO-calTax.

3acnyroBye Ha yBary JocBig XopBaTii II0J0 BPETYJNIOBAaHHS TEXHIYHUX
acrekTiB 3a0e3neyeHHs] JOCTYMHOCTI MmyOsiuHoi iHdopMmamii. B 2019 pomi Oyno
npuitHATo 3akoH «[Ipo mocTymHICT, BeO-CalTIB Ta MPOrpaMHHUX PIMIECHb IS
MOOUIBHMX TMPHUCTPOIB OpraHiB JEpP>KaBHOTO CEKTOPY», SKUM IMIUIEMEHTYE B
3akoHoJaBcTBO Xoprartii Jupektuny (€C) 2016/2102 €Bponeiicbkoro napjiaMeHTy Ta
Pamu Bix 26 sxoBTHs 2016 poky. CT. 6 IOT0 3aKOHY MOKJIAA€ HA OPTaHU JIEPKABHOT
BJIaJId BXXMBATH HEOOXIJIHMX 3aXO[iB, 100 3pOOUTH CBOi BEeO-CaliTH Ta MporpamHi
pilieHHs JisE MOOUIBHUX MPUCTPOIB OUIBII JOCTYIHUMH. 30KpeMa, BMICT 1
KOMIIOHEHTH 1HTep¢eiicy MOBHUHHI OyTH TNpeACTaBlIEHI KOPUCTyBayaM y IOCTYIHIN
dbopmi, KOMIOHEHTH 1HTepdelicy Ta HaBiramiss BeO - calWTy TOBUHHI OyTH
3pO3yMIUIMMHU, KOHTEHT BeO - caliTy Mae OyTH OCTYIHUM 3a JOIMOMOIOI0 PI3HHUX
nporpaM KOpPUCTYBaua, BKJIIOYAIOUM  TEXHOJOTIl, $SKi BUKOPHUCTOBYIOTH JIOIU 3

0OMEXKEHUMH MOKIIMBOCTSIMH.
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Takum 4yKMHOM, SIK 3a3HAYAIOTh €KCIEPTH, MOAIOHO /10 OaraTboX 1HIIMX JEp>KaB
[TiBnennoi €Bponw, sSKi yTBOPHIKCA Tichaa po3nany KonumHboi KOrocnasii, Xopsartis
Ma€ JIOBOJII JOCKOHAaje 3aKOHOJABCTBO NpO JAOCTyN 10 iHdopmarii. Ykpaina, sika
3aitmae 18 — Te wmicue B peutunry lLlenTpy mnpaBa Ta AeMOKparii, MOXE B
MaiOyTHROMY BUKOPHUCTATH ii TOCBIJ MPABOBOTO PETYIIOBAHHS TOCTYITY 10 MyOIi4HOT
iH(opMmarii.
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MI)KHAPOJJHO-TIPABOBHI 3AXUCT ITPAB JITEN

Cepen CBITOBO1 CIIJIBHOTH BIIPOJIOBXK TPHUBAJIOr0 4Yacy JOCHUTHb AKTYallbHUM €
MATaHHS 3aXUCTY TPAB JIIOJICH, B CUCTEMI SKHUX OCOOJIMBOI yBaru MmoTpeOyroTh Mmpasa i
CBOOOJIM [IITEH, OCKIJBKM HEMOBHOJITHI 0COOH € HahlOLIbII HE3aXHILEHOI
COIIAJIBHOIO TPYIOI0, JO TOTO X, CY4acHl JITH € MaOYTHIMH TpOMaJTHAMU, TOMY X
3aXHCT 1 PO3BUTOK € TEPEAYMOBOIO MalOyTHBOIO PO3BUTKY JtojcTBa. CamMe ToMy
MUTAaHHSA TIJBUINEHHS COLIAJIBHOTO 3aXUCTy Ta 3a0€3MEUYEeHHS CIPUATIUBOTO
CEpElIOBUIA, Y SIKOMY KOXHA JUTHHA TMOYYBAaTUMETHCS 3aXHUIIEHOI0, A€ 1 JyMKa
MOBAXATUMETHCA, JI€ HEMAE MICISI HACHIBCTBY TOCTPO IMOCTAIO HA MIXXKHAPOIHOMY
PiBHI Ta MOTpeOye KOHCOMIAAIT 3yCUlb YCIX JepPiKaB.

MiHapOIHUN MEXaHI3M 3aXUCTy MPaB JUTHHA BU3HAHO CTAHIAPTOM, HA SKOMY
0a3yeThcsl HalllOHAIBHA TIOJIITUKA JAepikaB y cdepi mpaB autunu. [loromkyemocs 3
nymkoto [. E. bBopuciok, mo MDKHapOoJHUNA HOPMATHBHHM MEXaHI3M 3aXHUCTy IpaB
OUTUHU SIBISiE COOOI0 CYKYHHICTh MDKHApPOJHO-TIPABOBUX HOPM, 3aKPIIJICHUX
CUCTEMOIO0 MDKHAPOIHUX JOKYMEHTIB y cdepi 3axucty npaB autuau [1, c. 7]. Cmig
TaKOXK 3BEpHYTH yBary Ha Te, IO 3 PO3BUTKOM MIXHAPOIHOTO IMpaBa 3’ SIBISIETHCS BCE
Ol7bIIIE KOHBEHIIIH, JIOTOBOPIB, MIXKHAPOJHHUX JOMOBJICHOCTEH, IO CTOCYHOTHCS
3aXMCTY MPaB IUTUHU Ta IMIJIEMEHTYIOTHCS HaIlIOHATFHUM 3aKOHOIaBCTBOM.

Y  cydacHii  siTepaTypi  BHOKPEMIIIOETBCS  KIJIbKa  €TamiB  €BOJIOIIl
MDKHApOJIHOTO HOPMATHBHOTO MEXaHI3My 3axXUCTy mpaB autuHu. Ha meprmomy erari
(y mepuriit uBepti XX CT.) IPUALUIATIACH YBara OKPEMHUM acleKTaM MPaBOBOTO CTaTyCy
JTUTUHHU. Byllo MpUIHATO HU3KY MDKHApPOJHUX aKTiB, SIKI PETJIAMCHTYBAJIW IUTAHHS
OMIKM HaJ JAUTHUHOIO, BCTAHOBIIOBAIM MIHIMAJIBHHM BIK JJIs Tpalll HEMOBHOJITHIX,
nepeadavyaii  3aXMCT BIJA TOPriBai  JiThbMHU. Jlpyruit eram XapakTephu3yBaBCs

MPUMAHSITTAM Hexnapayii npase oumunu 1924 poxy - TEpIIOTO MIXKHAPOIHO-



337

IPaBOBOT'O JOKYMEHTY B cdepl OXOpPOHM IpaB Ta 1HTepeciB MUTHUHH. Jlekiapariis
BIIepIe chopmyTroBaia IiJii Ta MPUHIIUIIM 3aXUCTY MPaB JUTHHU. AJie, HA JKajb, BOHA
HE 3MOIJIa 3TYPTYBAaTH JIEpP>KaBU JJII MIKHAPOJHOTO CIIBPOOITHHUIITBA B I TaTy3i,
TOJIOBHMM YHMHOM Yepe3 BIJICYTHICTh €IWHUX IPHUHIMUITB B3aEMOAIl 1 MEXaHI3MIB
peainizamii HopM. Ha TpeTbomy eTtami M>KHApOJIHUN HOPMATHUBHUI MEXaHI3M 3aXHUCTY
npaB JTUTUHU BJOCKOHAOETHCS 3aBAsku AisuibHOCTI OOH: HAa HOpMaTUBHOMY piBHI
Oyso Brepuie chopMyJIbOBAHO OCHOBH 3aXUCTy TpaB JITed y 3aeanvhiu Ooexknapayii
aroounu 1948 poxy, pe3ylbTaToOM SIKOi CTaj0 MiJNUCAHHS MAKTIB MpaB JIIOJWHU, IO
rapaHTyBaju PiBHI MpaBa BCIM JIITAM 1 3a0€3MeUeHHS 1X OCHOBHUX COIIaJIbHUX MOTPeO
[3]. ¥ 1959 poui OOH takox npuiisna Jlexiapayiio npas oumunu, ska Mama 10
KOPOTKUX JACKJIApaTUBHUX CTaTeH, MPOTpaMHUX IOJOXKEHb, M0 3aKIWKalu OaThKiB,
IHIIMX 0C10, JAepKaBHI OpraHu, MICIEBY BIaJy W ypsij BU3HATH BUKJIAJICHI B HIl MpaBa
CBOOOAM JUTUHU U noTpumyBatucs ix [2, ¢.190]. Opmax [ekmapamis wana
pPEKOMEHJAIIMHUNA XapakTep 1 HE Majia OO0OB'I3KOBOTO 3HAYEHHS JUIsl JICpIKaB.
YerBepTHil eTan po3noUYnHAETbC NPUUHATTIM Koneenyii npo npasa oumunu 1989 p.,
npuitHaToi ['enepanbHoro AcambOneero OOH. Jlana KonBenuiss € «CBITOBOIO
KOHCTHUTYIIEIO TTpaB AUTHHWY , aJDKE i1 paTU(IKyBaJId YpsIIU Maii>ke BCIX KpaiH.
[IpaBo3axucHi crarri KoHBeHLIi Mpo mnpaBa JUTUHU MOXHa 3TPYIMyBaTH 3a
TphOMa KaTeropisiMu, ki uacto HazuBawoTh «Tpu II» (anrm. «Three Psy —
participation, protection, provision), To0TO Kareropii yd4acTi, 3axXUCTy Ta
3a0e3neuenHs. Kateropis «y4acTe» € IHHOBALIITHOIO 1 BijoOpakae po3yMiHHS JITEH SK
cy0’€eKTiB MpaBa, a He 00’ eKTiB 3axucTy 3riHo 3 KonBenuieto. Bona Oyna Bukinkana
THUM, 1110 3HA4YHA KUIBKICTh JOPOCIMX JIFOJACH 1 WICHIB OpraHizailiii BBakaiau JiTel He
3MaTHUMH CaMOCTIMHO MUCJIUTH, a iX ynoAoOaHHS 1 BUCHOBKM — HE BaKJIMBUMH,
MpUHANMHI, TIPU TPUAHATTI PIICHH MPO X comianbHMM 3axucT. KpiM BU3HAHHSA TTpaB
niTed Ha ywacTh, KOHBEHIlSI TakoX BH3HAE, IO JITH MOXYTh NOTpeOyBaTH
OCOOJIMBOTO 3axXHUCTy, HAIMPUKIAJ], B JKOPCTOKOTO TOBOKCHHS, HACHUIIbCTBA,
eKcIUTyaTalii Ta 3HeBaru. Karteropis «3abe3nedeHHs» OXOIUTIOE HEoOX1JIHI Mpasa,

BUKOHAHHA SKHX € BaXJIUWBUM JId CICMCHTApPHOI'O BHXXHMBAHHS 1 HOBHOHiHHOFO
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pO3BUTKY nuTUHU. Hampukian, mpaBo Ha 3a0e3MeUeHHs] JOCTAaTHIM XapuyBaHHSIM,
YUCTOO BOJIOIO, KHUTJIOM, (DOPMATBHOIO OCBITOIO 1 OXOPOHOIO 3710POB’sI [4].

[IpaBoBwHii 3aXKCT MpaB AiTeH Ta MiAJIITKIB HA MIKHAPOJHOMY PIBHI 31HCHIOE
TaKoXX HHU3Ka MDKHAPOJHMX 1HCTUTYIIM Ta OpraHizailii, 4dijJbHE MiCIle cepela SIKUX
MocCiJIac:

° Komimem no npasax oumumnu, KMl 3aCHOBAaHO Ha IIiJICTaBl CTaTTi 43
KoHBeHiI1ii mpo npaBa IUTUHU 3 METOIO PO3TIISIY MPOrpecy, JOCATHYTOrO JiepKaBaMu-
YYaCHUIISIMU II0JI0 BUKOHAHHS 3000B’s13aHb, B3SATUX 3T1IHO 3 I1i€t0 KonBeHiew. Yci
nepxaBu-ydacHuku KonBeHIii 3000B’s3aH1 mepioguyHo mnojaBatu KowmiteTy 3BiTH
PO MPOBEACHI HUMU 3aX0]IM II0JI0 3a0e3MeUeHHs paB AUTHHH [6,C.249]

o Jumsauuii ¢pono OOH (FOHICE®)- mpamoe y 190 kpainax s
OXOIUICHHSI Hailypa3JuBIIIKX JITEH Ta MOJIO/1, SIK1 HalO1IbIIe MOTPEOYIOTh TI0NIOMOTH.
Bbyno niporomnomeno, mo FOHICE® — e npoBigHuii To0C CBITY AJis JiTEH Ta MOJIO/I,
a TaKOX TOJIOC CaMUX JIITEH, 3aci0 3aIyyeHHs Ta MIITPUMKHA MOJIOA] 3 METOIO BIUIUBY
iX HA IPUIHSTTS PillleHb, K1 BA3HAYAIOTh 1XHE KUTTH [5].

o Bcecsimus opeanizayia oxoponu 300pos’s (BOO3). Tlpeambyna CratyTty
BOO3 mnporonoiye, 1mo 310pOBUI PO3BUTOK IUTUHH € (DAKTOPOM MEPUIOPSAHOL
BKJIMBOCTI, a 3JaTHICTh >KUTH TapMOHIYHO y MIHJIMBUX YMOBAaX CEpEJOBHINA €
OCHOBHOIO YMOBOIO Takoro po3BUTKYy. Opnieto 13 ¢yukmiii BOO3 € cnpusHHs
PO3BUTKY OXOpPOHM MaTEpPUHCTBA Ta ITUTHHCTBA 1 3aCTOCYBaHHS 3aXOdiB , IO
CIPHSIOTH 3IaTHOCTI 0 TAPMOHIYHOTO KUTTSI Y MIHJIMBUX YMOBax cepenoBuia [7].

o IOHECKO (UNESCO) — Opranizauis OO’eqnanux Harmiii 3 nurtaHb
HayKd, OCBITM 1 KyubTypH, CraryT skoi nependauae, mo FOHECKO 3aoxouye
PO3BUTOK HApOJHOI OCBITH 1 MOIIMPEHHS KYJIbTYPH, IMPOMOHYIOYM METOAU OCBITH,
HaWOIbII MPUMHSTHI JJI1 BUXOBAHHS y JIT€H BChOTO CBITY MOYYTTS BIANOBIIAIBHOCTI
BIIBHOI JTIOAUHU [6, €.256].

B Vkpaini Tema Mi>KHapOAHO-TIPAaBOBOTO 3aXHUCTY MITEH SK HIKOJIW aKTyaJIbHOIO
crtana y 2022 poui 3 MoyaTKOM MOBHOMACHITAOHOTO BTOPTHEHHS pd Ha TEPUTOPIIO
VYkpainu. Y Takuil BaXKUW Yac HaWOUIbLIE CTPaXJalTh MITH (32 MONEpeIHIMHU

JTAHUMH 32 JEB'STh MICAIIIB BIifHU B)K€ 3arMHYJIO IfoHaMeHIe 429 niteil, mopaHeHo —
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nonan 817), a 0co0aMBO TX ICHUXOJOTIYHMKA CTaH, TOMY JOCHTb BaXKJIMBO, abu
MDKHAPO/IHI OpraHi3allii JOKJIaaau MaKCUMYM 3YCHJIIb 337151 €EKTUBHOTO 3aXUCTY Ta
MIATPUMKA  JITeH-ODKEHINB, JITEH, MO0 3HAXOMATHCS HA OKYIMOBAHUX TEPUTOPIAX 1
3QIMIIAIOTHCS B Y KpaiHi.

3 mowaTKky BIWHM aKTUBHO HAMaraeTrbCs TMPUETHYBATUCH JO JOTOMOTH
FOHICE®, 30kpema Mincounonituku ta FOHICE® yknanu Memopanaym mpo
CIIBIpAITIO ISl 3a0€3MEUCHHST 3aXUCTy IpaB JITEH, K1 MOCTpaXKJIaad BiJ BIHHH B
VYkpaini. CrisibHa AiSUTBHICTH CTOPIH B paMKax MEMOpPaHAyMy CIPSIMOBaHA Ha 3aXHCT
mpasB JiTeH, 30KpeMa JIITel-CUupiT, AiTeH, mo30aBieHNX 0aThbKIBCHKOTO MIKJIYBaHHS, SIK1
B VYKkpaiHi Oynu 3apaxoBaHi [0 3akKjIaJiB PpI3HUX THUIIB, (GOpM BIACHOCTI Ta
MIANOPSIKYBaHHS Ha 1[17101000Be nepeOyBaHHA Ta/ad0 MPOXKUBAIU B TAKUX 3aKJIagax,
BJIAIITOBAaHI y CiM’1 MaTPOHATHUX BUXOBATENIB, AUTSAYl OYAMHKUA CIMEHHOTO THIY,
MPUHOMHI CIM’1, M OMIKY, MIKIYBAaHHS, 1HIII JIITH, Kl Y 3B’SI3Ky 3 BOEHHUMU J1sIMU
Oy TUMYacOBO MepeMillieHi (B ToMy 4Hcii 0e3 iX cympoBoy OaTbKaMu Yd 1HITUMHU
3aKOHHUMHU NPEICTABHUKAMU Ta y CYNPOBO/1) 3 YKpaiHU HA TEPUTOPIIO 1HIIOT KpATHHU.

Kpim Toro, 21 xBiTHs Hutsauuit ponn OOH (FOHICE®) B Ykpaini cnuibHO 3
Odicom Ilpesunenta Ykpainu, Pagnunero ynosHoBaxkeHow IIpesmaenta Ykpainu 3
MpaB IUTUHU Ta AUTAYO1 peadimiTamii, MiHICTEPCTBOM COLIaIbHOI MOMITUKU YKpaiHU
3aMyCTUJIM 3arajbHOHAIIOHANBHY 1H(GOpMalliiiHy kammnaHilo «J/lutuHa He cama:
THCTPYKIIis 3 TypOoTH». MeTra kaMIiaHii — MPUBEPHYTH YBary CyCHiJIbCTBa JI0 PI3HUX
npo0JeM MOPYUIEHHS MpaB AiTeH mij yac BIMHYU Ta HAaJlaTW BUYEPIIHY 1HQOpMaILIO, 5K
pO3B’s3yBaTH Ii mpoOieMu. 30KpeMa, MAeThCsl MpOo MpaBa AITEH, SKI Yepe3 BiHY
3IMIIMINCH 0€3 MIKITyBaHHA OAaThKIB Ta MOTPEeOYIOTh TYpOOTH 1 TUMYACOBOTO JOMY
[5].

OpHak HasSBHICTh MKHAPOJAHUX MEXaHI3MIB 3aXUCTy TpaB AITeH HE O3HAYa€ iX
edekTUBHOTO BUKOpHUCTaHHS [7, c.184]. BpaxoByrouum 1€, MOXIHUBO 3pOOUTH
BHCHOBOK, III0 MIXKHAPOJHE CITIBTOBAPHCTBO MOTPEOYE MOCTIMHOTO Ta HEBIAKIATHOTO
BJIOCKOHAJICHHSI METOJIB 3aXHUCTy MpaB AiTel; akTUBI3alii 1 3MIIHEHHS BIUIUBY
3aX0/1IB, HAaIIJICHUX Ha 3a0€3MeUeHHs] TpaB HEMOBHOJITHIX Ta IIiJIBUIICHHS

€(eKTUBHOCTI IHCTPYMEHTIB JIJIsl 3aXUCTY T1JHOCTI Ta CAMOOIIIHKHY JITEH.
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AKTYAJIbBHUHA TOCBIJ €EBPOINEHCHKNX KPATH CTOCOBHO
MNOJITHUKHU COUIAJIBHOI'O 3AXUCTY MOJIOAI

OCHOBHOI0O TPUYUHOIO (POPMYBAHHA MOJIOADKHOI TMONITUKH SK OKPEMOTO
HaIpsMy COIIaJIbHOI TOITHKHA € Ba)KKICTh IPOIIECY coIliaii3alli MOJOAUX JIOJICH y
cy4acHUX ymoBax. JlJist Toro, mob sKoMora MeHIlla YacTHHA MOJIO/II BUMaiaja 3 bOTo
MpoIiecy 1 MOMOBHIOBaJIa COO0I0 Pi3HI MapriHAJIbHI TPYIH, MPOBITHUMU 3apyO1KHUMU
Jiep’)KaBaMH Ta IXHIMHU CYCIUIBCTBAMH JOKJIaAaeTbest 0e3niy 3ycuiib. 3a 10-12 pokis
nepeOyBaHHs B MOJIOADKHIM BIKOBIM TIpyll HEOOXITHO 3400yTH OCBITY, OBOJIOIITH
npodeciiHuMU HaBUYKAMH, 3aCBOITHM CBOi IMpaBa 1 OOOB'SI3KM, MPOUTH KypcC
IPOMAJITHCHKOTO 1 MOPaJhbHOTO BMXOBAaHHS, MO0 BCTYNMUTH B CAMOCTIHHE >KHUTTS SIK
CBIJIOMa OCOOHUCTICTh. BUIBIIICTh KpaiH CBITY BH3HAIOTh HEOOXITHICTH 1 BaXKJIUBICTh
pobotn 3 Monomar0. SK MpiOpUTETHA MeETa CydYacHOi JepiKaBHOI MOJIOIIKHOT
COLIIJIBHOI MOJITUKY BUCTYNA€E 3PIBHAHHS COLI1AJILHOTO CTaTyCy P13HUX IPYI MOJO/II.

Tak, cTaHOM Ha CHOTOJHI MOXXHA CTBEP/KYBaTH, II0 Y PO3BHUHEHUX KpaiHax
3axoly peani3yloThCsl JBI OCHOBHI CTparerii MOJOADKHOI momiTuku. [lepmia
nependavyae JAEep>KaBHY JIOMOMOTY OKPEMHUM, HaWMEHII COIiadbHO 3aXUIIEHUM 1
"HeOmaronosydHuM" KaTeropisiM MOJIOAI 3a JKOPCTKOI perjamMeHTarlii BUTpadaHHs
KOILITIB 1 KaTeropii THX, XTO MOTpedye nomomMorud (TOOTO Ha SKI LUl Mae WTU
JIOTIOMOTa 1 BUYEPITHUHM TIEPEITiK KaTeropii Tux, xTo ii motpedye) [2, c. 728].

Hpyra, po3pobieHa coIliald-IeMOKPATUYHUMHU  ypsaMd HH3KH  KpaiH
HentpansHoi Ta IliBHIYHOT €BponM, BUXOAUTH 3 PO3YMIHHS BIANOBIAAIBHOCTI
JIEp>KaBH 3a THTETpaIlil0 BCIET MOJIO/A1 Ta mepeadadae po3poOKy COLIATbHUX MPOTrpaM,
JOCTYIMHUX JIJI1 BCIX MOJOAUX Jrofed. Y Oyab-aKoMy pas3i ydacTh (y TOMY YHCII
(diHaHCOBY) B peaii3allii CTpaTeriyHUX Mporpam Oepe sK Jep)kaBa, Tak 1 Pi3HI

CTPYKTYPH TPOMAISHCHKOTO CycnuibcTBa. OOCAT Jep’kaBHOI ydacTi 3yMOBIICHUUN
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PI3HMMHM UYMHHUKaMH, 30KpEMa, CTAHOM EKOHOMIKH, THUIIOM JEpP>KaBHOIO YCTPOIO,
BU3HAYCHHSIM BIKOBUX MEX Trpynu (y HH3II KpaiH MOJOIb HE BUOKPEMIIOIOTH B
OKpeMy Tpyiy, a oO0'€IHyIOTh 13 JITbMH), CTYIICHEM 3aJIy4eHOCTI KpaiHu 10
IHTerpaliiHuX 00'eJHaHb Ta IHIIUMH YNHHHUKAMHU.

Takok OCTaHHIM YacoM CIIOCTEPITaeThCs TEHIEHIIS TEpPeXoay  Bif
IIEHTPaII30BaHUX 3arajibHOJICP)KaBHUX (HAI[IOHAIBHUX) MPOTrpaM JiJis BCIET MOJIOI 10
JIOKAJIbHUX, IIJBOBUX IIPOEKTIB, I 4Yac peami3aiii SKUX aKIEHT pPOOUTHCS Ha
3YCWIJISIX MICIIEBUX OpraHiB BJIQJM SK TaKuX, 10 HAOMKEHINI 10 KOHKPETHUX
CIOKMBAYiB Ta BPaxoBYIOTh JeMOrpadiuHi, COIlialibHI, €KOHOMIYHI Ta MOJITUYHI
0COOJIMBOCTI KOHKPETHOI TEpUTOpIi, A€ (POPMYEThCA 1 peai3yeTbCsd MOJOJIKHA
noJituka [1, ¢. 119].

OkpeMo BapTO BWAUIMTA IHIIY BaXJIUBY XapaKTEPUCTUKY CydacHOI
HalllOHAJIBHOI MOJITHKM 3apyODKHUX KpaiH. HamioHanpHa MOMITHKA COLIAJIBHOIO
3aXMCTY MOJIOJ1 OLIBIIOCTI CydacHUX KpaiH €BpONM 3alMIIAE€ThCS OaraTo B 4OMY
TPAAMIIIHO TMPOTEKTUBHOI, TOOTO CHPSIMOBAHOIO HA OXOPOHY, MIATPUMKY Ta
CIOPUSHHS MOJIOJII SIK BPa3JIMBOi COLIAJIIBHOI Ipynu. AJie OCTaHHI JECATHIITTA Ha Hel
CIpaBiisie JeAayi OUIbIINN BIUTUB MOJIOADKHA MOMiTHKAa €Bpocoro3y (po3MaiTTs i
Jiajor, TIAHICTh 1 IeMOKpaTUuYHa IPOMaJIIHCHKICTh, COIlialbHa 3TypTOBaHICTb, MpaBa 1
MpaKkTUYHA Y4acTh MOJoAl). Y HalllOHAJIbHY TOJITHKY OKPEMHX KpaiH BHOCATHCS
BIJITIOBIJIHI KOPEKTUBH, III00 MOJIOJII €BPONEHIl HE JIMIIE BIHUCATUCSA B peallii €IuHO1
€Bponu Ta OynM TaM KOHKYPEHTOCIPOMOXXHUMH, a ¥ pa3oM 3 IHIIUMH JeprKaBaMu
OynyBanu 10 €Bporry. [[1s 1bOro MOJIO1 JIFOIM MalOTh PO3BUBATH HOBI 310HOCTI Ta
HAaBHYKH.

CydacHa MoJIOAKHA MOJIITUKA COPSIMOBaHa HE TUIBKM Ha MIIATPUMKY MOJIOIUX
JoJIeH, a i Ha Te, 00 HABYMTH iX yXBaJIOBATH PIIIEHHS Ta OOMPATH BJIACHUM ITUISIX
(iHauBiNyadbHUM CIIEHApid — TYT MAE€ThCA HA yBa3l BiAXiA Bi TpaJUIiHOT MOAENI
MO3WTHUBHOI ~coIllajii3amii — HapOAWBCSA, HABUYaBCs, 3HAWIIOB poOOTy, TMOYaB
3abe3neuyBatu ceOe, MIATUTH TMOAATKU, OIPYKUBCS, HAPOIWUB MITEH TOIO), TOOTO
MOJIOJII JIFOAW HE MPHUpPEYEH1 MOBTOPIOBATH HUIAX OaThkiB. HoBMII wac AukTye 1HIII

BapiaHTH TMOOYZOBH [0JIi 3 OTJSAY Ha MirpamiiiHy cBOOOAY, MOJIHMBICTh 3MIHU
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npodecii, HaBYaHHS BIPOJOBXK >KUTTS Ta 1HII MOXKJIMBOCTI €MOXM TJioOamizaiii Ta
HAyKOBO-TEXHIYHOTO Mporpecy. KOMIUIEKCHICTh BUKJIHMKIB, K1 Ma€ MPUHHATH MOJIO/Ib,
BHMarae po3risiiaTH MOJIOJIKHY COIliaIbHY TOJIITUKY HE JIUIIIE SK CAaMOCTIHHY cdepy
MOJITUKH, & H K CBOEPITHUN MIKCEKTOPATBHUMN TT1JIX1]T.

[Tpu bOMY, OCHOBHUMH HaMpSMKaMH MOJOIKHOI COLIaTbHOI MOMITUKH €:

e 100ifOBaHHS IHTEPECIB COINlaJIbHO HEOJaronojaydyHuX MiaIiTKiB. barato
OpraHiB SK Ha JEpKaBHOMY, TaKOX 1 3a HasBHOCTI Ha (deaepaTUBHOMY piBHI
CIpSIMOBaHI KOOPAMHYBAaTU CIHIBIOpAIl0 3 yciMa OpraHizailisMd Ta YCTaHOBaMmu,
3aHATUMH y cdepl comianbHOl poOOTH 3 MOJOJIIO0, @ KPIM TOTO, 3 POOOTOIABIISIMH,
npodcriikaMy, HAyKOBUMHU yCTaHOBaMHU, GeJiepaibHUMU MIHICTEPCTBAMU 1 areHIlIsIMU
3 MpareBIaITyBaHHS;

® CTparerii Ta MporpamMu Jiiid, CIPSIMOBaHI Ha BUTICHEHHS TUCKPUMIHAIIIT Ha
PUHKY TIpaili Ta B CycHnuIbCTBi. Jlo MpHUKIagy, CTAaHOM Ha ChOTOJIHI B €BpOI JTyKe
nonyisipHa nporpama «KceHoc — XUTTS 1 poOoTa B pi3HOMaHITT. IIporpama
(diHaHCyeThCs 3 KOIITIB €Bponericbkoro coriansHoro ¢ouny (ESF). Kcenoc mae na
METI BIPOBAKYBATH 3aX0/, COPSIMOBaH1 Ha BUTICHEHHS TUCKpUMIHAIIl Ta OOpOTHOY
MIPOTH BOPOKOCTI 10 BChOT'O UY>KOT'0, HETEPIUMOCTI Ta PaCU3MY;

® IHIIMI BaXJIMBUN HANpsiM — IHTEpHET Oe3mneKka (BKIYHO 3 MOOUTLHUMU
tenedonamu). TyT MiHICTEpPCTBA COIIabHOI TMOJITUKU MPAIIOIOTh y CHIBHOpali 31
CHellaJbHO  CTBOPEHMMH  1H(POPMALIMHO-KOOPAMHALIMHUM  LEHTpamH,  SKI
MIATPUMYIOTh 1 HAJAl0Th JIOMOMOTY I1HTEPHET-KOPUCTyBadaM, OCOOJIMBO JIITSM,
MiJJTiTKaM, 0aThbkaM 1 BUUTEIAM. Taki EeHTpU HaJAal0Th KOHCYJIbTAlIll, TONepeKaloTh
PO MOKJIMBI PU3HKH, aJI€ TAKOXK MIAKPECIIOE MO3UTUBHI MOKIMBOCTI BUKOPUCTAHHS
IaTeprery, MoOITEHUX TenedOHIB 1 KOMIT'IOTEpHUX 1rop (KOH(DIICHIIMHICTD, CIaM,
nopHorpadisi, kidbep-OyJIiHr, MOrpo3H, MepeciiayBaHHs Jitoaei yepe3 [HTepHeT abo
TenedoHOM, SIK MPABUIIO, MPOTATOM TPUBAJIOTO Tepioay Ta iH). LleHTpu 3MiliCHIOIOTH
3a3HavyeHl (QyHKLIi B TICHIA CHiBIpall 3 yCiMa HallOHAJbHUM Ta €BPONEUCHKUMU
IpOEKTaMU B Tajty3i 3a0e3neuenHs oe3neku [HTepueTy. [3, ¢. 221-227, 313]

Buxoasum 13 BHUKIQJAEHOTO BHWINE, Cy4YacHa COIliaJibHA TOJIITUKA TEPEOBUX

KpaiH €Bpomu, Mepil 3a BCE, BHUPI3HAETHCS JABOPIBHEBICTIO (HAILlIOHAJIBHUN Ta
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€BPOMNEHCHKUI PIBEHb), a TAKOXK CIPSAMOBaHA HE TUIHBKM Ha KJIACHUYHI, a i HaMOUIbII
aKTyanbHl chepu KUTTS MOJIOAI Ui TIOBHOIIIHHOCTI Ta  €(QEKTUBHOCTI
(GyHKITIOHYBaHHS.

Cnmcok BUKOPUCTAHMX JIAKepeJI:

1. Cinenko A. ComianbHa TONITHKAa Ta ii MNPIOPUTETH Y TMEPEXiTHOMY
cycniiabeTBi . A. Cinenko. Jlronuna 1 momrtuka. 2013. Ne 1. C. 118-128.

2. Slpoa JI.B. CTBOpeHHS JIOJCHKOTO KamiTally SIK MPIOPUTET CY4aCHOI
comianpHoi nomituku . JI.B. Sposa . [epxasa 1 npaBo. K., 2020. Bum. 49. C. 725-
730.

3. Wood S., Quaisser W. The New European Union: Confronting the
Challenges of Integration, Lynne Rienner Publishers, London 2018. 573 p.

HAuuuenxko M. C.,

3000ysauka euwoi oceimu CBO bakanaspa

Gakyromemy npasa, nyoniuHoO20 YNPAGIiHHA MA AOMIHICMPYBAHHS
Binnuyvkoeo depoicasnoco nedazociunozo yHisepcumemy

imeni Muxatina Koyobuncorkozo

MIZKHAPOJIHI CTAHAAPTHU B COEPI BABE3IIEYEHHA ITPAB
BHYTPIIIHLO HEPEMIINEHUX OCIb

Opni€ero 3 HaWOUIBII Ypa3AUBUX TPYN HACEJNCHHS Y CBITI € BHYTPIIIHBO
nepeminieHi ocoOu, SKi 4YacTo MIAAAlOThCA MOPYIICHHSIM TMpaB JOAUHU. Bed
CTpyKTypa MixkHapoaHoro 3axucty BIIO rpyHTyeThCsl Ha KOHIIETLIAX MPAB JIIOJUHU, a
«TpaBa JIIOJUHU Y Cy4aCHOMY CBITI CTaJIM OJHUM 3 HalOUIbII NMPIOPUTETHUX OO’ €KTIB
MDKHApOJHO-TIPABOBOTO  PETYJIIOBaHHS, M0 TpaHCHOPMYBAIUCh 3 MOPAJIbHO-
MOJIITHYHOTO SIBUILA y HAWBAXJIMBIIIY YacTUHY BCHOIO MIKHApOIHO-IIPABOBOIO
nporiecy»[2]. BHyTpiliHbO nepemilieHi ocoou HalexaTh J0 €KOHOMIYHO, COIlialbHO,
IICUXOJIOTTYHO Ta MOJIITUYHO BPA3JIMBOI ITPYNH HACEJIECHHS.

MixHapoaHi CTaHAapTH B Trajgy3l NpaB JIIOAWHW — 1€ 3arajJbHOBHU3HAHI

MDKHApOIHO-TIPABOBI HOPMHU, SIK1 3aKPITLIIOIOTh HA 3araJIbHOJIIOACEKOMY PiBHI CTaTyC
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0COOMCTOCT1 1 BCTAHOBIIIOIOTH MEPENIIK OCHOBOMOJIOKHUX TIpaB 1 ¢cB00OJ, 000B’SI30K
Jep’kaB iX MOTPUMYBATHCS IMX TpaB 1 CBOOOA, a TaKOX MEXI MOXIHUBOTO abo
MPUITYCTUMOTO iX OOMEKEHHS.

3 METOI0 KOHKpETHU3allii Ta CTBOPEHHS IPYHTOBHOI HOPMATUBHO-TIPABOBOI 0a3u
Exonomiuna ta ComianbHa Pama OOH cxBamuna KepiBHI npuHIMNN 3 NHUTaHHS
nepeMilieHnx ocio ycepeauni kpainu (1998p).

Kepiai npunimnu OOH 3 nmuTaHb BHYTPIIHBOTO MEPEMIIICHHS BU3HAYAIOTh
«BHYTPIIIHBO MEpEeMIIIEHUMU ocobamu oci0 abo rpymnu ociO, sKi Oyiau 3MyIIEHI
MOKUHYTH CBOi OyJAMHKKA a00 MICIsl IOCTIMHOTO MPOXKUBAHHS, 30KpeMa B pe3yJIbTaTi
ad0 3 METOI YHMKHEHHS HACHIAKIB 30pOHHOr0 KOHQIIKTY, CHUTYyalli 3arajbHOro
HAaCWJIbCTBA, MOPYIIEHb MpaB JIIOAUHU, CTUXIHHUX a00 aHTPOMOreHHUX JIMX 1 SIKI HE
MEePETHYIU MIKHAPOHO BU3HAHUN JIep:KaBHUM KOpIoH» [3].

dyHgamMeHTOM MpaBoBOi 0a3u BKa3aHOTO HOPMATHBHO-TIPABOBOTO aKTa € :

1.3aranbHa neknapartis mpas goauau (1948 p.),

2.MixXHapOAHMI MAKT NPO TPOMAASHCHKI Ta momiThyHi rpasa (1976 p.),

3. KonBeHtiis npo npasa autuau (1989 p.),

4. KoHBeHIlii MpPOTH KaTyBaHb Ta IHIIMX >KOPCTOKUX, HENMIOACHKUX abo
MPUHIKYIOUUX T1AHICTh BUIB MTOBOKEHHS Ta nmokapaHHs 1987 p.),

5. Kounsenrtist mpo cratyc Oixkenttis (1948 p.),

6. J)KeHeBChKI KOHBEHIIIT IIPO 3aXKCT >kepTB BiHM (1949 p.),

7. KoHBeHIlisi po 3amoOiraHHsl 3JI0YMHY T€HOUWJY Ta MOKapaHHS 3a HbOIO
(1948 p.) .

KepiBni npunuunu OOH 3 nutanHs nepeminieHuX ocid ycepennHi KpaiHu Ciij
pO3IIIA/IaTh SIK YHI(PIKOBAHMIA AOKYMEHT, 110 MICTUTh 30 cTaHAApTIB Ta y3arajbHIOE
HasBHI B MDKHApOJIHOMY TIpaBi 3acajau Ta KEPiBHI MPUHIUIU Y cdepl 3aXHUCTy MpaB
nepeMinieHux oci0, JeTanidye IMpaBa, rapaHTii 3aXMCTy Ta JAONOMOTH IMiJi Yac
nepeMiIeHHS.

[le#i nOKyMEHT HE € IOPUAWYHO OO0OB’A3KOBUM, ajne KepiBHI NpUHIUIH
B1JI00paXkatoTh 3000B’sI3aHHS JIEpKaB 32 MDKHAPOJHUMHU JOTOBOPAMH 1 3a 3BUYAEBUM

npaBoM. ToMy BOHU SIBIISIFOTH COOOI0 HAHOUIBIIT aBTOPUTETHUHN BUKIIA]l CTAHAAPTIB, SIK1
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MOBHMHHI 3aCTOCOBYBaTH ypsiau Ta 1HIN ditoul cy0’exktu, 30kpema YBKB OOH,
pearyrouu Ha Baxkke ctanosuiie BITO.

CrpykrypHo KepiBHi npuHOUNM 1oOya0BaHI HABKOJO (a3 MEepeMillleHHS Ta
CTOCYIOTBCSI 3aXHCTY BiJ BHUMYIIEHOTO TMepemimieHHsa (M. 5-9), 3axucty mij dac
nepemimieHHs (. 10-23), cucremu rymasiTapHoi qomomoru (1. 24-27) 1 3aXHUCTy MiJ
yac MOBEPHEHHs, MICIIEBOI 1HTErpallii K y perioHu, 3BiAKA OyJIM mepemilieHi ocoou,
TakK 1 mepecejacHHs B iHIi yacTuHu Kpainu (. 28-30) [1].

Hani Ilpunnunu BigoOpa)katoTh MOJOKEHHS MDKHAPOJHOTO IpaBa 3axUCTy
MpaB JIOJMHU Ta MI>KHAPOJIHOTO T'yMaHITapHOIO MpaBa Ta CKJIaJACH1 y BIAMOBIAHOCTI 13
HUMHA. BOHU € KepiBHUMM IS

a) IlpencraBuuka I'enepanbHoro cekperaps OOH 3 nuTaHe BHYTPIIIHBO
nepeMilieHnX oci0 Mpu BUKOHAHHI HOro MaHaaTy;

0) nepkaB, AK1 31ITKHYJIUCA 3 SIBULIEM BHYTPIIIHBOTIO MTEPEMIIICHHS;

B) BCIX IHIIUX OPraHiB BIaJu, TPym oci0 1 OKpeMux ocid B iX BIJIHOCHHAX 3
BHYTPIIIHBO MEPEMIIIEHUMHU 0CO0aMU; Ta

I) MDKYpPSIOBHX 1 HEYpSOOBUX Oprasizamii mnpu poOOTI 13 CHUTyallIMH
BHYTPIIIHHOTO MEPEMIIIIEHHS.

Bapro 3asmaunTtn, mo [IpuHOMNHM OXOIUTIOIOTH YBECH CIIEKTp IHTaHb,
BUIMOBITHO JI0 SIKMX MOXE 31MCHIOBATHUCS OIlIHKA PO3BUTKY Ti€l UM IHIIOI KpaiHU Y
nokparnieHHi cranopuia BI1O y Takux HampsiMax:

— 3ano0iraHHs NepeMIIIEHHIO Ta MiHIMI3allisg HOro HEraTUBHUX HACIIIKIB;

— TiABHINCHHS O0I3HAHOCTI MIOJO0 TMpoOJIeMH B 3arajabHOHAIlIOHAJTBHHUX
Maciradax;

— 301p JaHUX 11010 KUIbKOCTI Ta ctanoBwuina BIIO;

— oprani3aris HaBuaHHs 11010 npas BI1O;

— CTBOPCHHSI FOPHIUYHUX MEXaHi3MiB JijIs1 3axucTy npas BI1O;

— pOo3po0OKa HAIIOHATBHOI MOMITUKHY MIOI0 BHYTPIITHBO MEPEMIIICHUX 0Ci0;

— CTBOPEHHSI IHCTUTYIIIH, AK1 O BiANMOBIAaNM 32 BupimeHHs npobiem BIIO;

— 3a0X0YEHHS HAI[lOHAIBHUX MpaBO3axUCHUX rpyn Ao 3anydeHHs BIIO y ixHio

po0oTYy;
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— 3abe3mneueHHs yyacti BIIO y npuiiHATTI pillieHb;

— NIATPUMKA CUCTEMHOTO BupimeHHs npobdiem BIIO;

— 3aJIy4CeHHSI JOCTAaTHIX PECypCiB AJis BUPIIICHHS MPOOIeM;

— CHiBHOparsd 3 MDKHAPOAHUMH THCTUTYIIISIMH, SKIIO HAIlIOHAJBHUX PECYPCIB HE
nocuts [1].

AHani3yloud MDKHapOJIHO-TIpABOBI aKTH MO’KHa CKas3aTH, IO TMPOIIEC
IPUMYCOBOTO TEPEMIIIEHHS] OTPMMaB CBOE IPABOBE 3aKpIIUICHHS 3 MPUUHATTAM
Exonomiunoro Ta ComianbHoo Pamoro OOH KepiBHUX NOpUHLMINB 3 TUTaHHS
BHYTPIIIHBO MEPEMIIICHUX OC10, 5IK1 CIIPSAMOBaHI Ha 3a0e3MeYeHHs] 0COOIUBUX MOTPEO
BIIO y BcbOMY CBITI.

Cnucoxk BUKOPUCTAHMX JKepeJi:
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